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PREFACE. 

MY  original  intention  was  to  publifh  only  fome  few  remark- 
Able  and  leading  cafes^  which  I  had  either  argued,  or  attend- 
ed to  particularly.  But  it  having  been  fuggefted,  that  I 
fliould  extend  my  obfervation  to  a  much  greater  number  of  cri- 
minal cafes,  I  was  foon  convinced  it  would  be  proper  to  do  fo.  In 
this  country  but  few  trials  have  been  printed ;  no  treatife  of  merit  has 
y et^appeared  on  its  criminal  law ;  and  it  is  irkfome  to  fearch  the  record 
of  the  court  of  jufticiary,  the  only  fburce  from  which  a  knowledge 
of  this  law  can  be  derived :  I  was  perfuaded,  therefore,  that  fuch  a  col- 
ledion  would  contribute  not  a  little  to  the  advancement  of  jurifpru- 
<lence,  and  be  ufeful  alfo  to  many  gentlemen  not  bred  to  the  law, 
who  are  called  upon  by  the  conftitution  to  ferve  as  jurymen,  ' 

Befides,  I  was  apt  to  believe  it  would  be  acceptable  to  many,  not 
prompted  either  by  profeffion  or  duty,  to  perufe  it.  Combats  and 
ftruggles  of  all  forts  aflPord  entertainment  to  mankind.  Hence  many 
amufe  themfelves  with  civil  cafes  when  a  multiplicity  of  hard  words 
do  not  put  thefe  beyond  their  comprehenfion.  If  fo,  criminal 
cafes,  few  of  which  are  unintelligible  to  any  perfon  of  education, 
may  juftly  claim  a  more  general  attention :  for  no  fum  of  money,  no 
portion  of  land,  can  give  rife  to  a  judicial  cTonteft,  equally  intereft- 
in^  with  that  in  which  the  life  or  liberty  of  a  man  is  at  ftake. 

In  confeqnence  of  thefe  confiderations,  I  relinquifhed  my  firft 
^heme,  and  refolved  to  adopt  a  number  of  criminal  cafes.  As 
the  work  grew,  fo  did  my  delire  of  rendering  it  complete.  Hence 
this  colledlion,  inftead  of  being  mifceilaneous,  as  was  at  firft  intend- 
ed, is  almoft  wholly  occupied  by  c^fes  that  are  all  of  o^fi  clafs :  it 
correfponds  not,  therefore,  exadtly  with  the  title ;  a  defedl  that  may 
perhaps  be  fupplied  by  another  volume,  if  this  one  meet  with  a  fa- 
vourable reception. —From  the  fame  motive,  I  travelled  through 
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two  voluminous,  though  but  partial  abridgements  of  the  record ;  the 
one  from  1536  to  1674,  the  other  from  1694  to  1730.  Thefe  pro- 
duced  the  Introdudlion  to  this  colledlion,  and  great  part  of  the  notes 
fubjoined  to  it ;  but  it  was  from  the  record,  or  papers  given  in  to 
court,  that  all  the  cafes  in  the  colledion  itfelf  were  excerpted  *. 

,  I  have  feldom  taken  notice  of  any  trial  that  has  been  printed,  ex- 
cept when  I  could  offer  fomething  relative  to  it  that  had  not  bee» 
publiflied. 

I  have  omitted  too  almoft  all  the  cafes  of  treafbn,  for  this  among 
otiier  reafons,  that  never  (it  is  to  be  hoped)  again,  at  lead  not  for  a- 
ges,  will  there  be  any  occafion  to  confult  thenu 

I  have  altogether  negledled,.  or  but  flightly  touched  upon,  feveral 
other  titles,,  though  there  axe  a  number*  of  old  cafes  in  the  record 
belonging  to  each  of  them.  This  I  did,  becauie  thefe  cafes  have 
been  rendered  almofl  totally  ufelefs  j  fome  by  dint  of  Britifh  flatutes, 
others  by  the  imperceptible,  but  powerful  influence,  of  a  change  in 
opinions  and  manners.  I  have  not,,  however,  put  a  negative  upon  every 
cafe  of  mere  curiofity ;  but  the  coUedlion  chiefly  confif  Is  of  great  con- 
flitutional  queflions,  or  of  trials  for  thofe  crimes,  which,  as  they  fpring 
from  the  paffions  or  appetites  of  men,  and  are  incompatible  with 
the  very  being  of  fociety^  mufl  in  every  age  be  frequently  commit- 
ted and  profecuted. 

I  have  in  feveral  cafes  given  the  papers  at  large ;  fbmetimes  be- 


*  S.ive  the  argument  in  N^  pi.Trhich  is  ftated  as  in  the  abridgement  laft  mentioned) 
with  a  little  variation  in  the  exprcflion.  Each  of  thefe  abridgements  fills  three  volumes 
in  folio.  There  \&  a  copy,  of  the  firft  in  the  Advocates  library.  It  feems  to  be,  at 
Icaft  part  of  it,  the  work  of  Lord  Royftoun,  who  was  one  of  the  judges.  There 
are  many  occafional  obfervations  in  it,  which  ihew  the  author  was  well  acquainted 
with  our  criminal  law  and  practice.  The  other  is  by  a  learned  lawyer  lately  decea- 
fcd  \  but  he  makes  no  remarks.  In  my  references  to  thefe  works,  MS.  Ahjl.  ftands 
for  the  firft,  Ahridg.  for  the  otlier. 
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caufe  they  were  of  the  laft  importance,  fometimes  becaufe  I  found 
it  would  be  extremely  difficult  to  abridge  without  injuring  them,  and 
fometimes,  when  not  very  prolix,  to  fhew  the  different  manner  of 
writing  at  different  periods.  The  papers  of  the  prefent  age  will 
fuffer  no  difgrace  from  a  con>parifon  with  thofe  of  the  paft ;  and  it 
gives'  me  pleafure  to  refle<5l,  that  though  this  work,  from  its  nature, 
can  confer  no  reputation  upon  me,    yet  it  may  ierve  to  prolong,. 

if  not  perpetuate,  the  fame  of  my  contemporaries :  for  the  moft  ela- 
borate arguments,  thofe  even  upon  which  attention  has  been  wearied, 
and  genius  exhaufled,  if  not  embodied  in  fuch  a  coUedlion,  mud  be 
content  with  a  fugitive  duration  and  momentary  praifc. 

The  notes  of  the  opinions  of  the  judges,  on  fome  of  the  later  cafes, 
were  either  taken  by  myfelf,  dr  by  other  lawyers.  They  are  all  ve- 
ry imperfedl,  from  our  ignorance  of  fhort-hand ;  and  it  would  be 
injurious  to  fuppofe  they  were  delivered  from  the  bench  as  in- 
Gorredlly  and  incoherently  as  here  inferted.  It  was  an  eafy  matter 
to  have  moulded  them  into  a  better  form ;  but  I  thought  it  more  eli- 
gible to  exhibit  them  in  their  rude  and  rugged  ftate,  as  it  in  fome 
meafure  proves  their  authenticity,  than  expofe  that  to  fufpician,  by 
giving  them  a  polilh.  They  will  notwithftanding,  1  imagine,  be 
acceptable,  as  every  intelligent  reader  m\ift  receive  great  fatisfaftion, 
even  from  a  fketch  of  the  ground  on  which  the  court  proceeded  in 
determining  difficult  or  momentous  cafcst 

As  to  the  ftyle  of  this  work,  it  w:ill,  I  hope,  be  thought  fufficient- 
ly  perfpicuous,  fo  far  as  I  am  anfwerable  for  it.  Brilliancy,  or 
even  elegance  of  exprellion,  ought  not  to  be  expeded  in  any  part  of 
it.  An  Englifh.  counfel  obferved  fome  years  ago,.  "  That  the  Scotch 
"  lawyers  write  all  they  fpeak,  and  print  all  they  write."  This  was 
not  only  fmartly  but  truly  faid  ;  ancl  as  writing  much,  and  very 
faft,  muft  fpoil  the  beft  hand  that  ever  came  from  the  fchool  to  the 
office ;  fo  dilating  volumes  in  a  hurry,  muft  fpoil  the  beft  ftyle  that 
ever  was  brought  from  the  college  to  the  bar. 
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I  have  explained  when  I  could,  and  when  it  feemed  neceflary  to 
do  it,  the  technical  terms,  and  obfolete  words,  of  which  there  muft 
be  a  multit\ide  in  a  work  of  this  kind.  It  muft  abound,  too,  in 
Scotticifms  :  of  thefe  it  might  have  been  weeded,  and  pure  Englifh 
put  in  their  place ;  but  I  was  afraid  the  improvement  would  not  re- 
pay the  coft  requifite  to  make  it ;  and  befides,  that  it  could  not  be 
accomplifhed,  without  giving  to  die  whole  an  air  of  afFedation ; 
which,  in  my  apprehenfion,  muft  be  no  lefs  difadvantageous  to  a 
book,  than  it  is  to  a  charadler. 

There  are  but  a  hundred  cafes  in  this  coUedlion  diftinguifhed 
with  numbers ;  but  in  the  arguments,  in  the  Introdudlion,  and  in 
the  Notes,  many  more  will  be  met  with.  It  contains,  too,  feve- 
ral  papers  of  value,  which  it  required  particular  opportunities,  and 
fbme  pains,  to  procure.  It  is,  however,  after  all,  extremely  defec- 
tive ;  but  having  found  upon  inquiry,  that  nothing  in  this  way  had 
been,  or  probably  would  be,  undertaken  by  any  other  perfon,  I 
thought  it  expedient  to  publifti  this  work,  fuch  as  it  is,  becaufe  al- 
moft  every  trial  makes  it  evident,  that  fomething  of  this  kind  is 
very  much  wanted. 

There  is  but  little  in  this  bulky  volume  that  can,  properly  fpeak- 
ing,  be  called  mine,  I  have  propofed  but  few  alterations  on  our  cri- 
minal law  or  forms,  and  prefumed  to  give  an  opinion  but  upon 
two  or  three  ftriking  cafes,  contenting  myfelf,  as  to  the  reft,  with 
ftating  them  impartially.  I  can  pretend,  therefore,  to  no  other  me- 
rit, than  that  of  having  taken  fome  little  trouble  to  incrcafe  the  pu- 
blic ftocfc  of  valuable  knowledge.  That^  I  am  pretty  confident,  this 
work,  though  incomplete,  will  in  fbme  meafure  do:  For  that^  I 
chearfuUy  fubmitted  to  be  the  tranfcriber  of  judgements  frequently 
unjuft,  the  abridger  of  arguments  often  abfvurd,  and  the  /ad  hijio^ 
rian  of  dooms  and  executions. 

Edinburgh^  May  14.  1774. 

TABLE 


TABLE    of    the    CONTENTS, 


Introduction    to    the    Criminal    Cases. 

Sea. 

I.  Qftherecordf  «»  «  ».  • 

j2.  Of  the  powers  of  the  aifize  or  jury,  *  ^ 

3*  Of  the  interlocutor  on  the  rekvancfy^  « 

4.  Of  jurors^  ...  « 

5.  Of  vcrdi^r  -  -r  •  . 

6.  Of  the  court,  .  .  •  « 

7.  Of  the  King's  Advocate^  -  ^  m 

8.  Of  prolocutors^  -  •  -  . 

9.  Of  the  torturer  »  -  -  « 
.  Of  fentences>           •         - 

II.  Of  punifhrnents^  *  •«  .  « 


Fag. 

xvit 

xviii 


xxvu 


xxxu 


xxxvu 


CRIMINAL        CASES. 

[; At  the  end  of  the  volume,,  there  are  Additioos  and  Notes  on  the  Cafes  mmrkcd 
with  aa  afterifk-il 

NO  Pag. 

ih-  Cafe  of  Major  Weir  and  his-  fiiler  * Feniis  nefanda,  inceft,    adultery, 

fornication,  and  ibrcery,  -  -  -  r 

2.  The  King  againft  Learmonth.— Acceffion  to  murder. — ^Jury  feveral.tlmes 

reindofed,  and  ordered-  to  amend  their  v.erdi A,  -  5; 

3.  The  King  againft  ten  women  *. ^Witchcraft,  -  -  i^^ 

4^  The  King  againft  the  Earl  of  Argyle  ♦. ^Treafon,  -  .  (j. 

5.  The  Ejng  againft  the  deceafed  Duke  of  Buccleugh,  his  Duchefs,  and  chil- 

dren, &c.— Trcafon,  -  -  -  .  g. 

6.  The  King  againft  Dr  Gilbert  Burnet. ^Treafon,  -  -  7 

7.  Little  againft  Henryfons  ♦. — ^Cafc  remitted  to  the  juftices  of  peace,-  8- 

8.  Fletcher  againft  GiUefpie,  &c. Officer  who  has  a  warrant  to  apprehend 

a  perfon  accufed  of  murder,  may  kill  him  with  impunity  if  he  re- 

fift>  r  -  •  -  -  9» 

5^  Lord 


^s 


viii  C    O    N    T    E   .N    T    S. 

N<^  Pag. 

9.  Lord  Rollo  againft  Edmonftone  of  Newton. Acccffion  to  murder  pu- 

niflied  witli  banifliment  for  life,  -  .--     .  •     .         le 

10.  The   King   againft  Cuming. Murder. —  Special  verdift. —  Capital    fen- 

tence,  -  -  -  -  ii 

11.  The  King  againft  Aikenhcad  *. Blafphemy  capitally  punLQied,  -  12 

'By  miflake  he  is  calUd  Aikcn. 

12.  Davidfon  againft  Douglas,   &c. Rape. — Special  verdift. — Arbitrary  pu- 

nifhment,  -  '  -  •  13 

13.  Gordon  againft  MaccuUoch. Murder. —  Special  verdift^-^Capital  fen- 

tence,  -  -  -  -  .- 

14.  The  King  againft  Murdoch  and  Douglas  ♦•*—— Adultery. — Arbitrary  pu- 

nifhmcrtt,  -  -  -  -  16 

15.  Douglas  agarinft  Carmichael  *. Murder. — Arbitlrary  punifhment,  x6 

itJ.  The  Queen  againft  Anderfon  and  Weir. Commutation  of  punifhment  by 

the   privy-council. — Perfon  who  returned   after  bariiflimcnt  hanged 

without  a  jury,                    -                    -  -  -  •  ly 

17.  The  Queen  againft  Dryfdale  and  Tannahill  *. Inceft  capitally  puniflied 

on  a  complete  proof. — Arbitrarily  on  a  defeftive  proof,  -         iS 

r8.  The  Queen  againft  Biflet  and  Currier. — ^Arbitrary  puniOunent  on  zfemi- 

plena  probatio  of  muvAcr,  -  -  -  ip 

19.  The  Bank   of  Scotland  againft  Pringle  * Embezzlement  of  money  in 

breach  ot  truft  arbiirai-ily  punifhed,  -  -  ip 

20.  The  Queen  againft  the  Mafter  of  Burleigh. Murder. — Special  verdift. — 

Judgement  of  death  upon  it,  though  it  contained  an  abfurd  qualifi- 
cation, .  -  -  *  21 

21.  The  Queen  againft  Maclean. Verbal  injury^    and  an  aflault  in  order  to 

take  a  foldier^s  gun  from  him,  fufficient  to  reftrift  an  indiftment  a- 
gainft  him  for  murder  to  an  arbitrary  punifhment,  -  24 

22.  Hay  againft  Hay  * Can  juflices  of  peace  try  fubornation  of  witnefTes, 

and  without  a  jury .?  -  -  -  91 

23.  The  Queen  againft  Burnet  and  Loudoi;i. — Homicide  committed />^r />/z/r^j  ifi 

rixa  without  weapons,  not  capital,  ...  ^3 

24.  Dalrymple  againft  Grant. — May  a  lawyer,  who  was,  when  King's  Advocate^ 

confulted  by  a  party,  accept  of  employment  on  the  other  fide  upon  his 
being  difplaced  ?  -  -  -  -         34 

%^.  The  Queen  againft  Graham. — ; — Cafual  homicide. — Forty  days  clapfed  be- 
fore trial  finifhed,  -  -  -  -  54 

26.  The  procurator  for  the  church  againft  the  magiflrates  of  Elgin. Judge-    * 

ment  of  the  cpurt  of  Jufticiary  reverfcd  by  the  Houfe  of  Peers,         -         55 

27.  The 


CONTENTS. 


tx 


N*-  Pag. 

27.  The  Qnecn  againft  Ramfay. Murder.— Special  vcrdift.— Arbitrary  pn- 

nifhment,  •  .  -  ~  ?:? 

28.  The  Queen  againft  Macnab. Murder. — Special  vcrdift,    arbitrary  pu- 

nifhmenty  «-  -  -  -  r6 

29.  The  King  againft  Baillies  f. Commutation  by  the  privy-cotmcil  of  a  fen- 

tence  of  death  into  banifhment. — Libel  for  returning  fi'om  tranfporta-^ 
tion,  in  breach  of  the  condition  in  the  privy-counciPs  fentence,  fent  to 
a  jury. — Forgery  competent  before  the  jufticiary  in  the  firft  inftance ; 
but  remitted  to  the  fefBon,  becaufe  the  mean  of  proof  indireft^  57 

30.  Key  againft  Macneil. ^RemifGon. — Aflythment,  "  *  59 

31.  The  King,  &c.  againft  Robertfon  and  others. Judgement  of  the  court  of 

jufticiary  appealed  from  by  the  crown-lawyer$>  -  -  60 

32.  The  King  againft  Beaver. Beating  a  minifter  of  the  gofpel,  -  62 

33.  The  King  againft  Macgregor  *. Efcape  from  prifon  by  ftealth  punifliable,     63 

34.  The  King  againft  Mufchet  *. Murder,  -  -  64 

35.  The  King  againft  Troubkcock. Murder.— Special  relcvanncy. — Special 

verdift.-^-Capital  fentencer  .  -  -  •  66 

36.  The  King  and  Carruthers  againft  Colonel  Charteris  ♦. ^Rape. — Huft>and 

may  profecute  the  raviiher  of  his  wife,  though  the  Advocate  withdraw 
his  concurrence. — Special  vcrdift. — ^Damages  and  expences  awarded,         66 

37.  The  King  againft  Margaret  Dickfon.— — Child*murder. — ^Revealing  preg- 

nancy relevant  to  reftrift  to  an  arbitrary  pnaiihment. — ^Recovery  after 
being  hanged,  -  -  -  '  •  7T 

38.  The  King  againft  Reyfano. Murder. — Special  vcrdift. — Arbitrary  pur 

niihment,  -  -  -  -  -     T^ 

39.  The  IGng  againft  Mrs  Macleod.  *— Forgery,  -  -  ib. 

40.  Macminn  againft  the  procurator-fifcal  of  Kirkcudbright  ff* — Sentence  by  a 

iheriff,  proceeding  on  the  verdift  of  a  jury,  reverfed,  -  75. 

41.  The  King  agaiaft  Fouldcn.— — Rape. — Not  a  good  defence,.  That  the  woman 

did  not  compiain  immediately.-^Oflfcr  to  prove,  that  flie  was  ftill  a  vir- 
gin, difregarded. — Special  verdift. — Arbitrary  punifhment,  -  76* 

42.  The  King  againft  Chriftic. Slaughter  with  a  ftone  in  a  fcuffle  not  capital^     79 

43*  The  King  againft  Macadam  and  Long  *.— Homicide  comnutted  in  execu- 
tion of  duty  juftifiable,.  though  the  flayer  was  in  no  danger  of  his  life.     . 
— ^ntence  of  the  admiralty^  though  proceecbng  on  the  verdicb  of  a 
jury,  reverfed^  -  -  -  -  8a 

44.  The  King  againft  Galdwall.— *—  Madnefs  tried  without  a  jury,  -  85 

45.  The  King  againft  Thomfon.-— ^Murder.— Madnefs,  -  ib. 

\  The  1!9otc  on  dus  Cale  is  in  p.  774*  ft  The  Note  oo  chit  Cafe  is  in  p.  77^' 

h>  46rSanderfo&> 


X  CONTENTS. 

N^'  Pag. 

46.  Sandcrfon  againft  the  procurator-fifcal  of  Peebles, ^Vcrdift  voided,  one  of 

the  jury  having  left  the  room  after  they  were  inclofed,  and  a  fheiiff- 
officer  having  had  acccfs  to  them,  .  •  £5 

47.  The  K4ng  againft  Peacock. Competent  for  the  circuit-court  to  remit  ca- 

fes to  the  jufticiary,  and  vice  verfa^  -     '  -  S7 

48.  The  King  againft  Macpherfon  *,       » Theft  of  two  horfes  capitally  punifhed^  88 

49.  The  King  againft  Dickfon. Rape, —  Arbitrary  punifhrneiit  confented  to,  89 

50.  Crofs  againft  Rac, A  profecution  for  mutilation  may  be  iniifted  in  be- 

fore expiry  of  year  and  day  after  the  fait— -—Special  verdtft. — ^Dama- 
ges and  expences  awarded,  -  -  ^  ^i 

51.  Sivwright  againft  Lockhart. — -- Battery.— May  a  verbal  injury  be  retorted 

by  a  real  one  ex  intervalh  .^— Pannel  allowed  to  prove  provocation  gi- 
v£A  feixral  day«  before  the  fcuffle. — His  daughter  admitted  as  a  wit- 
nefs. — Verdift  abfolving  the  pannel,  and  recommending  to  the  court  to 
award  him  his  cofts,  -  -  -  96 

52.  The  King  againft  Wallace  and  Fcrrcs  *. ^Rape  capitally  puniihed,         -        98 

53.  The  King  againft  Spence. Myrder- — Madnefs,  -  ^  ^         ib. 

j;4.  The  King  againft  Burtch. — — RJurdcrl — Self-defence.-^Execution  of  duty,       99 

55.  The  King  againft  Livingfton  *.—— Murder,— -Arbitrary  punifliment  infliA- 

cd  on  a  pupil  capax  dolt,  -  -  -  100 

56.  The  King  againft  Beggs*.— — Venus  nefanda,  -  -  lio 

57.  The  Royal  Bank  againft  Young. Forgery,  -  -  122 

58.  Fulton  againft  Malloch. Murder. — Exceptions  to  the  ftyle  of  a  verdict,  123 

59.  The  King  againft  Gray  and  others  •.— —  Forcible  abdu^on  and  forcible 

marriage. — Not  aeceflary  that  the  jury  hear  the  debate  00  the  rele- 
vancy.— Arbitrary  punifhmcnt,  ^  -  *»  127 

60.  The  King  againft  James  Macgregor  *. Hamefucken. — Forcible  abduc- 

tion.— Forcible  marriage. — ^Rape, — Declaration  by  the  jury,  that  they 
ifid  not  mean  to  find  a  capitsl  offence  proved,  difregarded,  -         137 

<)i.  The  King  againft  Torrencc  and  Waldie* iPAi^itt»i.— Murder. — Plea  of 

pregnancy  over-ruled  on  a  report  by  mid  wives,  -  152 

62.  Hie  King  againft  Robert  Macgregor  ♦. Hamefucken  and  forcible  abduc- 
tion rapkally  puniihed,                     -  -  -  J 53 

6%^  The  King  againft  Macdonald.— — It  is  not  neceflary  to  remit  to  a  jury  de- 
fences in  fad  offered  for  an  attainted  perfon  againft  whom  execution 
is  prayed,  -     *  -  -  -  154 

^4^  The  King  againft  Kilgour. — Chilfl-murder. — Error  in  clerking  a  verjift 

joia;  be  correAed  before  the  jury  is  diftniftcd«  »  166 

6$.  Tht 


■^  •* 


CONTENT    S^ 


X£ 


N»  Pag. 

65.  The  King  againft  Jofanfton  and  Mafon.*: Hamefucken. — Battery. — Libel 

rcftriftcd  to  an  arbitrary  punifliinent,  -  -  167 

66*  The  King  againft  Brown  *; — Murder.— Special  verdiA. — Capital  fentence,    169 

67.  The  King  againft  Simpfon  and  others.— Officers  of  the  law  may,  with  impu- 

nity, kilt  a  man  whom  they  have  a  legal  warrant  to  apprehend,  if  he 
refill  with  a  mortal  weapon>  -  -  178' 

68.  The  Bang  againft  Robinfon. Excufable  homicide,  -  18 1 

6^»  The  King  againft  Forbes  *. Virginis  immatuf^a  contre^atia. — Sttfpriim.^-^ 

Raptuj,  -  -  -  -  iS6 

70.  Wightman  againft  Montgomery  and  others*^— A  party  of  the  town-guard  of 

Edinburgh  may,  with  impunity,  enter  a  gentleman's  houfe  there,  and 
carry  him  and  his  company  in  an  ignominious  manner  to  the  guard- 
houfe,  upon  a  verbal  order  from  a  magiftrate,  given  becaufe  ibme  of 
the  company  who  were  drunk  had  made  a  great  noifc,  and  talked  ob- 
fcenely  from  the  windows,  fo  aa  to  gather  a  mob  on  the  Sabbath-day,  188- 
A'refle£tion  on  tins  cafe,  -  -  -  -  207 

71.  The  King  againft  Headey  ♦. Child-muirder,  -  -  209. 

72.  The  King  againft  Ronald  ♦.—-Adjournment  after  the  jury  has  been  fworn, 

and  charged  with  the  prifoner,  annuls  the  fubfequent  procedure  and 
verdiA. — ^Proper  method  in  iuch,  cafe  is  to  difcfaarge  (he  jury,  and  try 
the  prifoner  of  new,  -  «  -  air 

73.  The  Britilh-Linen  company  againft  Baillic. Forgery  not  triable   before 

the  juftlciary  in  the  firft  inftance,  when  the  indirect  manner  of  impro- 
bation  is  to  be  ufed. — How  an  indiftment  difters  from  criminal  letters,    250' 

74.  Sir  John  Gordon  fupplicant  *. The  King's  Advocate  cannot  be  compel- 

led to  give  his  inftance  10  a  profecution,  -  -  258 

75.  Robb  againft  Halladay  *.- Perjui7,  -  -  -  29 jv 

76.  The  King  againft  Taylor  ♦. An  Englilhmany  who  ftole  horfes  in  Eng- 

land, and  brought  them  to  Scotland,  may  be  tried  in  Scotland  for  the 
theft,  -  -  -  «  .        ^oS' 

77.  Gray  againft  Kennedy. The  flierifiFcannotbanifh  to  the  plantations,  367 

78.  Mill  againft  Nicol  ♦. A  verdift  againft  two  pannels  having  been  fubfcri- 

bed  by  the  chancellor  and  clerk,  returned  into  court,  read,   and  re-     1 
corded,  without  any  objeOiorf,  and  fcntcnce  pronounced  againft  one 
of  the  pannels,*  it  is  not  competent  for  the  other  tO'  challenge  it,  up- 
on this  medium.  That  in  fa£l  the  verdrcl  was  not  agreed  to  by  the 
majority  of  the  jurors,  -  •  "37^ 

79.  Gcddie  and  Macintofti  againft  Dempfter.*-— Privilege  of  parliament. — 

Judgement  of  the  jufticiary  reverfed  in  an  indireA  manner  by  the  Houfe 
of  Peers*— Bribery.— -Libel  for  it  upon  the  common  law  relevant ;  but 

b  z  diihuflcd' 


XIV 


CONTENTS. 


N«>  .  Pag. 

96.  Johnfton  agamft  Samuel.-*- "^-^^^i/ZcArt  violati,  •  -        662 

97.  The  King  againft  Fithie,  Anderfbn,  and  Cotits.—— Murder.— -WIv:n  the 

indiAment  againft  the  principal  fpecxfies  when  and  where  the  £aft  was 
committed,  it  is  not  neceflary  to  libel  the  time  and  place  of  every  cir- 
cumftance  charged  againft  the  acceflbry.— What  conftitutes  acceifion 
to  murder  ?•— Does  conjilium  fine  opCy  or  ratihabition  ?  «  664 

98.  Machargs  againft  CampbelL Aflythment  b  exigible  from  an  officer  of 

the  army  found  guilty  of  murder  by  a  court-martial  abroad,  and  ad* 
judged  by  them  to  be  eaihiered,  though  he  was  not  pardoned,  but  fuf- 
fercd  accordingly,  -  -  -  •        673; 

99*  Stewart  againft  Earl  Fife.'  ■■  Aflythmcnt  is  exigible  from  a  perfon  accufed 
of  murderj  who  has  been  outlawed  for  not  appearing,  and  ftanding 
trial,  -  .       •  -  .  .        yij 

100.  Pifcatore  againft  Simpfon.—— Criminal  procefs  brought  before  an  inferior 
judge,  muft  be  tried  by  a  jury,  if  it  conclude  for  a  corporal  puniih- 
ment,  «  .  •  •  .  ^  ^22 


Remarkable 


N 


I|»W»"~^" 


XV 


Remarkable  Cafes,  which  are  either  not  ftated  at  all,  or 
but  fliortly,  in  this  colleftion,  becaufe  the  trials  are 
printed. 

Cafe  of  Captain  Green,  and  others,  tried  for  murder  and  piracy 
before  the  court  of  Admirahy  in  1705. 

Cafe  of  Carnegie  of  Finhaven,  tried  for  murder  before  the  Judi- 
ciary in  1728. 

Cafe  of  Captain  Porteous,  tried  for  murder  before  the  Judiciary 
in  1736. 

Cafe  of  Archibald  Stewart,  tried  before  the  Judiciary  in  1 746, 
for  negled  of  duty  in  1 74:5,  when  Lord  Provod  of  Edinburgh. 

Cafe  of  James  Stewart,  tried  for  murder  before  the  circuit  at  In- 

verary  in  1752^ 

Cafe  of  Macdonald  of  BarifHalc,  an  attainted  perlon,  in  1 754. 

Cafe  of  Lieutenant  Patrick  Ogilvie  and  Katharine  Nairne,  tri^ 
for  inceft  and  murder  before  the  court  of  juiliciary  in  1765. 

Cafe  of  Helen  Watt  and  William  Keith^  tried  for  murder  before 
the  circuit  at  Aberdeen  in  1 766  *. 

Cafe  of  Mungo  Campbell,  tried  for  murder  before  the  court  of 
Judiciary  in  1 770. 

This  colledion  takes  notice  of  very  few  cafes  that  are  dated  in 
any  printed  law-book,  or  in  the  information  for  Finhaven,  and 
other  remarkable  papers. 


•  An  argument  is  prefixed  to  this  trial  on  the  nature  of  circnmftantial  evidence, 
»iid  fome  other  particulars.  There  is  an  anfwer  to  it,  which  deferves  to  be  read^ 
ia  the  magazine  called  Tie  Scots  Magazine f  1767,  p.  479. 


ER- 


■ 


ERRATA. 

Introd.  p.  xxxiii.  L  2.  of  the  note^  for  relevany,   r.  relevancy^ 

Crim.  CafeSy  p.  5.  /.  4.  from  the  bottom^  for  her  r.  his 

P.  12.  /.  4.  for  Aiken  r.  Aikenhead 

P.  57.  /.  «//.  £/*  /Atf  fummary^  delete  a 

P.  152.  /.  4,  yr^»i  /£?^  /^^,  for  "  he  obtained  a  pardon,"  i^c.  r.  **  he 
"  obtained  permiflion  to  return  to  this  country  for  a  limited  time; 
**  upon  expiry  of  which,  having  been  ordered  away,  he  retired  ta 
"  France,  and  there  died." 
P.  173.  in  the  note^  for  See  the  cafe  of  Black,  <^c.  r.  See  p.  725, 
P.  417.  /.  10.  from  the  bottom^  for  Chriftiana.  r.  Chriftianus 
P.  528.  /.  14.  from  the  top^  for  a  man  r.  as  a  man 
P.  623,  /.  10.  from  the  top^  for  publifhable;  r.  punifliable;^ 
P.  725.  /.  4.  from  the  bottom,  for  he  r.  fhe 
P.  731.  /.  j^.from  the  bottom,  for  Aiken  r.  Aikenhead 
P.  736.  /.  1 7.  for  interrogat  r.  intelligat 
P.  755.  L  6.  for  viriginis  r.  virginis 


INTRO- 


[Thb  leaf  to  be  bound  in  bttweett  tfee  Errata  aad  ^  Jhtrodit^lott.] 

ADDENDA. 

N^  I  j[.  Cq/e  0/  Rahert  CarmicBaef/chaoRnaJIerj  p.  17^  /.  7.  i^^^r  Cruft, 
adJ^ The  profecutor^  January  i .  1 700,  made  a  further  explana- 
tion, or  declararioa*  To  which  the  pannel  at  firfl:  objected.  That 
it  was  in  eflPedl  a  new  libd;  but  afterwards  he  judicially  agreed, 
that  the  rekvancy,  flicuUi  be  determined  upon,  it  as  a  libel.  This  ^ 
charges  tjie  pannel  with  the  murder  of  the  deceafed ;  in  fo  far  as  th^ 
panjiel,  having  been  fchoolnufter  to  the  defundl,  was  obliged  to 

treat  him  with  affedlion,.  and  to  have  es^cifed  difcipline  towards 
him,  when  neceffany,^  with  due  modoBltion;  likeas,,  which  is  al- 
ledged  informathj}^  the  pannel  was  particularly  advertifed  for  that 
cffedl;  yet,  neverthelefs,  in  his  unaccountable  malice  and  cruelty, 
under  pretext  of  difcipline,  he  did  whip  and  fcourge  the  deceafed, 
with  that  extreme  feverity,  and  three  times,  ex  incontinensiy  that  by 
fevere  laihing,  not  only  on  his  hips,  but  alfo  on  his  back,  and 
beating  him  on  the  head  and  back  with  the  Ihaft  of  a  whip,  his 
head  fwelled,  and  blae  [livid]  marks  were  found  on  his  head  and 
back  j  that  he  bad  dragged  the  deceafed  ;  who,  after  crying  God^s 
mercy  !  expired ;  at  leaft,  fb  fbon  as  he  was  let  go  by  the  pannel, 
and  had  ftaggered  weakly  to  his  feat,  he  never  fpoke  more  j  but, 
through  the  cruel  tyranny  of  the  pannel,  breathed  out  his  laft,  and 
was  carried  dying,  if  not  dead,  out  of  the  fchool.  The  court 
found  the  indidbnent,  as  declared,  relevant  to  infer  the  pains  of 
deafh ;  and  found  any  of  the  qualifications  libelled,  death  imme- 
diately following,  Tt\tv2LTitfeparatim  to  infer  an  arbitrary  punifhment. 

The  jury  found  it  proven.  That  the  pannel  hath  tranfgrefled 

the  admonitions  of  neceflary  and  moderate  difcipline,  given  him  by 
William  Douglas  of  Dornock,  father  to  the  deceafed  John  Douglas 
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fcholar  at  Mofiat ;  as  alfo  found  it  proven.  That  the  pannel  did,  three 
times,  ex  incontinently  feverely  and  Gruelly  lalh  and  whip-  the  defundb^ 
upon  the  back  and  hips,  and  in  rage  and  fury  did  drag  him  from  his 
defk,  and  beat  him  with  his  hand  upon  head  and  back  with  heavy 
and  fore  (Irokes,  and*  after  he  was  out  of  his  hands  he  immediately 
died  J  and  found  it  likewile  proven.  That  after  the  defundl's  deaths 
the  fide  of  his  head  was  fwelled,  and  blae  marks  feen  thereupon, 
with  feveral  matks  of  ftripes  from  the  fxnall  of  his  back  to  his 
thighs. 


N°  1 8.  Cafe  of  Biffet  and  Currier^  p.  iq.  L  6.  after  wife,  read  as 
folltnvs. — :— The  jury  found  the  libel  proved  by  one  witnefs  agdlnft 
William  Billet  nemine  cmtradicente ;  and,  with  a  cumulative  proba^ 
tion,  found.  That  the  paiprder  found  in  the  defundl's  ffomach  was 
the  occafion  of  her  death,  ^ikewiie  found  the  libel  proven  againll 
Jean  Currier  by  her  own  judicial  confefEon* 
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CRIMINAL    CASES* 


§  I.    Of  the  record. 

TH  £  Advocates  library  is  in  pofTeilian  of  the  mbft  ancient 
criminal  record  of  this  country  now  extant.  It  commences 
7th  November  1493,  and  ends  3d  Auguft  1504.  It  contains 
little  more  than  a  very  ihort  account  of  the  fentences  pronounced  by 
the  circuit-court  at  difierent  {>laces  tx  parte  aufiraJi  ague  dc  Fartb^ 
fitting  forth  neither  the  indictments^  the  evidence,  or  the  verdiAs, 
but  merely,  that  fuch  and  fuch  perfbns  were  convifL  and  fii/p.  or  de^ 
collat.  that  is,  hanged  or  beheaded. 

The  moft  ancient  record  of  the  court  of  jufticiary  commences  1 2th 
July  1536.  From  1589,  the  record  is  generally  in  ^the  Scotch  lan- 
guage ;  before  that,  generally  in  Latin.  Several  parts  of  the  old  re- 
cord are  blotted  out ;  and  the  margin  bears,  "  De  mandato  S.  D.  N. 
"  Regis,  et  fui  Ther"  ^Thefauraril)  per  precept,  eor.  manib.  fub- 
«  fcript.**  * 

The  depofitions  of  the  witnefles  are  for  the  firft  time  recorded 
14th  February  1615 ;  but  they  are  not  figned  either  by  the  witnefles 
or  judges. 

The  depofidons  continued  to  be  taken  down  in  writing  in  all  ca- 

♦  5th  November  r6oo.  In  the  cafe  of  Francis  Tenant,  tried  for  writing  two  fcdi- 
tioTis  letters  under  a  feigned  name,  the  letters  were  produced  againft  him.  But  it  J$ 
marked  on  the  margin  of  the  record,  that  the  Advocate  took  them  up,  and  would 
ftot  have  them  bfcrtcd  in  the  procefs.     MS.  Ahjl.  i.  203. 
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fes  till  1748;  when^  by  20^  Geo.  II.  recording  the  evidence  was 
difpenfed  with,  excepting  in  capital  cafes. 

What  is  called  the  Record^  or  Books  of  Ji^oumal  *^  is  really  no-- 
more  than  a  fair  copy,  not  being  authenticated  by  the  fubfcriptioa 
of  any  perfon.  The  book.  in.  which  the  dcpofitions,  confeffions,  fen- 
tences,  &c.  are  taken  down,  and  figned  by  the  witneii^s,  parties^ 
ax>d  judges,  is  called  the  Scroll-book  -f. 

Till*  1600,  the  year  was  computed  from  the  ifl:  March ;-  but  an 
adl  of  council,  1 7th  December  1 699,  ordered  it  to  be  computed  fron^L 
ill  January  if.. 

%1..  Of  the  powers,  of  the  afftzc  or  jury^ 

TH  E  powers  of  the  jury  were  as  extenfi ve  anciently  as  they  are* 
now.  The  court  gave  judgement  upon  dilatory  defences  when^ 
efiered ;  and  if  clear  that-  the  libel  was  irrelevant^  they  difmilTed  it>, 
if  not,  they  admitted  it  to  proofs  or  remitted  the  pannel  to  the  know* 
ledge  of  an  affize,  and  fent  the  whole  cafe  to  them,  being  of  opii- 
jiibn,  that  it  was  the  proper  province  of  the  jury  to  detennine,  up- 
on confideration  of  the.  whole  circumflances  \. 

Accordingly- 

•  Adjomarc,  adjiirnarc,  diem  cficere*  aEcui^  citare,  iii  jixs- vocare,  tox  forenils^, 
GJl^t  adjourner^  Angli  pro  cQinperendinare,,  vadari,.m.ulterioremdiem  ponere,  Ur- 
furpantj  Gallice  remettre  h  un  autre  iour^    Du  Cange. 

\  The  facoe  probably  with  that  anciently  called,  the  Minute-book  of  JdjpurnaJy,X3L* 
ken  notice  of  in  MS.Abfi  i..iJd.. 

'      1  MS.  Abf.  i..  r88. 

g  Thus,  in  thexafe  of  Maxwell  of  Gribton  forimirdh*^  i^ift'June.  1605^  fcveral  d6^ 
fences  m  iz/rr  having  been  ofieredl  for  the  pannel,.  the  jiiftice  <*  repelled  them  loco-: 
^  quot  referving  the  panncl'sinforination.thereof  to  .the  .affize.*^    MS*  JhjU  i*  219,  in 

x^, Anct^n  the  cafe  of  Jphn  Stewart  for  murder^,  24th  December.  16093  it  having 

tteen  pleaded  for  the  panneU.  Thai,  the  libel  was.  not  relevant^  hecaufe  h  acknowled- 
IIC(L  that  the  deceaied  had  lived  feventeen  months,  after  receiving  the  wbnnds  libelled^. 
tftne.  jnftice.  **  I'cfers  the.  whole  matter  to  theaffize."*  Ibid.  j>«  281.— -In  the  fimilar 

coft. 
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Accordingly  the  moft  ancient  ftyle  of  verdi<5ls  was,  Guilty,  or 
Not  guilty.  Thefe  indeed  were  not  the  very  words ;  but  expreflions 
equally  fignificant  were  ufed.  If  the  jury  thought  the  prifoner  guil- 
ty, they  found  him  Jylitj  (fouFd),  culpable j  and  cowviif.  If  inno- 
cent, they  found  him  clen/it^  or  acquit.  This  ftyk  continued,  with  a 
fittle  variatitm  in*  the  fpelling,  down  to  the  Ufurpation,  wh^i  the 
words  Ckatij  and  Gi^ilty^  were  adopted.  Soon  after  the  ftyle  came  to 
be  Guiky,  or  Not  guilty  ;  and  this  continued  till  towards  the  clofe 
of  Charles  H/«  reign.  In  the  cafe  of  Mr  John  MitchelJ,  tried  for 
aflaflination^  loth  January  1674,  the  jury  foujid  certain  parts  of  die 
libel  proved,  conform  to  the  Lords  interlocutor.  And  in  die  cafe  of  Ar- 
thur, for  treafon,  9th  January  1682,  the  jury  fouixd  Ae  libel  /r^-^ 


m^n  *- 


By 


^afe  of  Carrifdcn,  rotli  JanuarY  1616,  '<  tike  }uftlce  ordains  the  matter  to  pa£  to  Uie 
^*  knowledge  of  an  affize,  and  them  to  take  cogniticm  thereintill^  as  they  think  guide« 
**  for  the  further  refolution  of  then-  confcienccs.**  I^id.  p.  296^ — In  the  cafe  of  John 
Meldrum,  indiftcd  for  burning  tihe  tower  of  Frendraught,  2d  Augnft  1633,  it  vas 
.argued  by  the  counfel  for  the  prifoner,  ^*  That  the  libel  was  not  xdeyant,  the  fame 
^<  .bein^  founded  on  prefumptions  only.**  AnfWeced  ,by  Uie  Advocate^  "  Whether 
<<  thefe  be  fufficient,  or  not,  it  lies  before  the  jury,  and  not  to  be  coniidered  by  the 
**<  judge ;  and  if  the  judge  fhall  think  fit  to  take  them  into  his  conf]4eration«  the  pre- 
♦*  fumptions  libeUed  are  of  that  nature,  that.  If  taken  jointly,  they  are  vabementij^r 
**  nut/*  Replied  for  the  pannel,  "  The  fame  is  only  pertinent  to  the  judge  ^  becaufe 
*^  the  quality  and  inxport  of  the  pcefumptions  xoacerns  the  relevancy  of  the  dittay^ 
^*  which  the  judge  muft  determine,  and  ou^ht  not  to  he  left  to  tjie  Jury.** — "  The 
'•«  juftices  and  afieflbrs  having  feen  and  confidered  the  libel,  with  the  defences,  &c. 
^<  £nd  the  dittay  poiitively  fet  down  anent  the  fa&  and  burning  libelled  reWant,  and 
^*  remits  the  fame  to  the  knowledge  of  an  affize ;  aqd  as  concerning  the  evidence,  prt^ 
'•  fumptions,  and  arguments,  fet  down  in  the  iaid  dittay,  remits  the  fame  to  be  coo* 

^<  iidered  by  the  faid  aflSze,  At  only  proper  to  themP    Ibid.  p.  253. 254. The  fame 

4>bjcftion  was  mpved  iti  the  cafe  of  Margaret  Hartfide,  May  1608,  and  ovjcr-ruled, 
JBut  in  procefs  of  time  the  court  took  upon  them  to  declare,  by  their  interlocutory 
what.<;ircttmftances  would^  if  proved*  a^ord  fufficient  ground  to  (:onyi&  or  acquit* 

♦  Lord  Royftoun,  in  his  MS.  notes  on  Mackenzie's  Criminals,  ad^.  253.  exprcflejs 
ihimfelf  thus.     ^  Vcrdift  is  cither  general  or  fpeciaU     Xhis  laft   is  when  they  fet 
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By  this  time  the  opinion  which  had  been  broached  long  before, 
that  the  jury  were  judges  of  the  fadl  only,  had  gained  ground ;,  and 
an  alteration  in  the  manner  of  drawing  indidlments,  which  took 
place  foon  after  the  Reftoration^  contributed  not  a  little  to  fmooth 
the  way  for  its  progrefs. 

Anciently  libels  or  indi<Elments  were  conceived  in  very  general 
terms.  While  this  pradlice  continued^  there  could  not  well  be  a  fpe» 
cial  interlocutor  upon  th^  relevancy  j  and  the  jury  were  apt  to  ba 
confounded  by  circumftances  coming  out  upon  the  evidence,  as  to^ 
the  import  of  which  no  ligjit  had  been  given  them,  either  by  direc- 
tions from  the  judge,  or  by.  the  pleadings  of  the  lawyers.  In  Au- 
guft  1662,  Marion  Lawfon  was  brought  to^  trial  for  cluldrmurder^ 
upon  a  general  iadiiSment.  It  was  found  relevant,  and  remitted  ta 
a  jury.  They  brought  in  a  verdidl,  by  which  they  "  fand  the  pan- 
nel  Marion  Lawfoa  to  be  cleaned^  and  not  guilty  of  the  murder  o£ 
the  libelled  child,  in  manndf  mentioned  in  the  dittay,  in  refpedl 
of  no  probation;  but,  in  refpe(5);  of  the  prefumptions,  remit  the 
pannel  to  the  juftices  confideration,"  Upon  this,  the  court  con- 
fidering,  "That  albeit,  upon  the  i  ft  day  of  Auguft  inftant,  fhe  was 
cleanfed  be  an  aflyze  of  the  murder  of  her  owne  chyld  5  yett  the 
aflyze,  be  their  verdidt,  remitted  her  to  the  juftices  confideration,. 
in  refpedl  of  the  prefumptions;  therefore  the  faid  juftice^depute^*' 
adjudgied  her  to  be  whipped  through  the^  high-ftreet  of  Edinburgh^ 
and  to  be  baniflied  from  the  counties  off  Mid-Lothian,  and  Lanerk,, 
where  flie  had  committed  thefadl* 

*•  forth  what  points  libelled' arc  proven.  The  firft' is,  when  they  either  find,  tliar 
•*  the  pannel  is  guilty,  or  not  5  which  is  the  ftyle  of  Englifh  verdicb.  With  us  for— 
'*  merly  was.  Find  the  pannel  fylit,/culpable,  and:  convifl: ;  or,  that  he  is  clean  and! 
«  acquit.  But  a  nevj  way  was  introduced  in  the  end  King  Charles  II.  viz.  That  the 
M  libel  is  prevail^ br  not  proven.  The  firft  of  which  I  find  is  9th  January  1682, 
•«  m  the  cafe  of  Arthur  of  Bunahill;  and Urc  of  Shir^artoun,  for  trcafon,  in  being 
•«  in  the  rebellion  at  BothwelUbridge."  In  p.  248.  he  foys,  «  I  think  the  ancient. 
«*  ftyle  is  much  the  bcft  "  He  is  miftaken  in  t^iiaking  the  iiift  verdift,  finding  pro- 
ted»  wa&in  16^0^ 
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Tradition  fays,  the  jury  thought  this  woman  guilty,  though  they 
did  not  chufe  ta  find  her  fo :  And  indeed  that  fuch  was  their  opi- 
nion is  pretty  plain  from  their  verdift. 

This  put  the  Advocate  upon  drawing  indidtments  more  fpecially^ 
In  the  cafe  of  Margaret  Taylor,  brought  to  trial  for  child-murder 
and  adultery  24th  June  1 663,  the  libel  fct  forth  all  the  circumftaft- 
«es ;  and  the  interlocutor  was,  "  The  juftice-depute  fuftains  the  ditr* 
*'  tay  as  it  is  libelled,  as  to  the  qualifications  therein,  relevant.*^ 

After  this  interlocutor  there  was  na  danger,  the  jury  would  be 
daggered,  as  in  the  former  cafe ;  becaufe  all  the  circmnftances  that 
could  come  out  upon  proof  having  been  particularilcd  in  the  libel^ 
^d  the  libel,  as  qualified,  having  been  found  relevant  by  the  court^^ 
the  jury  had  the  interlocutor  to  guide  them  *.     Accordingly  they 

found  the  pannel  Margaret  Taylor  guilty  of  the  crime  of  adultery^ 

and  alfo  of  art  and  part  of  the  murder  mentioned  in  the  dittay." 

Such  was  the  origin  of  fpecial  libels  j  and  they  gave  rife  to  fpecial 
relevancies,  and  to  verdidls  finding  proved  or  not  proved. 

General  verdids,  however,  for  the  moft  part  found  guilty  or  not 
guilty,  till  the  beginning  of  this  century.  From  1704,  the  flyle  was 
always  Proven  or  Not  proven,  till  1728..  In  that  year,  Mr  Carnegie 
of  Finhaven  was  brought  to  trial  for  the  murder  of  the  Earl  of 
Strathmore.  The  court  found,  **  That  the  pannel,  at  the  time  and 
"  place  libelled,  having,  by  premeditation  and  forethought-felony,. 

»  After  ftating  the  libel  agaihft  Margaret  Taylor,  the  abridger  makes  the  follow- 
ing remark.  "  Obferve  here  a  fure  way  taken  to  prevent  fcrupUs  that  might  arife 
«  before  aa  aifize  for  want  of  a  pofitive  probation  of  the  murcfcr.  The  purfuer  libels 
^  all  th«  prefumptions,  and-  the  cxtrajudical  confeflion,  whereupon  he  founds  5  which 
**  did  put  the  jujlices  to  give  their  interlocutor  upon  the  relevancy  of  that  probation, 
«  as  it  was  circumftantiate :  and  the  juftice-depute  having  found  it  fb,  the  affize  bad 
•*  «of>iiBj- ^ic6  but  to  confider,  whether  thefc  circumftances  and  prefumptions  were 
«  proven."  MS^  Abft.iu  />.93.— And  in  the  cafe  of  B^fly  Brymer  for  child-murder, 
J7th  July  1693,  after  ftaixng  the  libel,  which  was  likewife  very  fpecial,  he  obfcrves* 
**  This  is  the  form  of  fuch  libels ;  and  the  like  was  found  relevant  agaiuft  Margaret 
¥•  Taylor,  %^x\k  Juwb  X663.    See  my  obferve  thereupon.^    Itid.  p.  ^jS. 

"  witii 


thereafter  died,  or  that  he  the  pannel  was  art  and  part  thereof, 
*'  relevant  to  infer  the  pains  of  iaw ;  but  allowed,  and  hereby  allow, 

*^  tlie  pannel  to  prove  all  fa  ft  s  and  circum/iances  for  taking  off  the  ag- 
"  gravadng  circumftances  of  forethought*  and  premeditation :  As 
***  alfo  fand,  and  hereby  find,  That  lie  the  faid  pannel,  time  and 
**  place  forefaid,  having,  with  a  fwcrd,  or  other  mortal  weapon^ 
**  wounded  the  faid  deccafed  Earl,  of  v^hich  wound,  his  Lordfhip 
^  foon  died,  or  that  he  the  pannel  was  art  and  part  thereof,  fepara-- 
**  tim  relevant  to  infer  the  pains  of  law :  And  repelled,  and  hereby  re- 
^  pel,  the  defences  proponed  for  the  pannel ;  and  remitted,  and 
**  hereby  remit  him,  and  the  indiiftment,  as  found  relevant,  to  the 
•*  knowledge  of  an  affizc."— But  the  jury,  by  a  plurality  of  voices, 
found  him  JVbf  guilty. 

From  what  has  been  faid,  it  appears,  that  in  this  cafe  the  jury  did 
Xio.t  affume  a  new  power,  as  is  generally  believed,  but  only  refumed 
a  power  that  had  anciently  belonged  to  them,  the  exercife  of  vhtcli 
Itsid  been  difcpntinued  for  feme  £im& 

§  3*    Of  the  tnterhcutdr  on  the  relevancy^ 

A  Libel,  or  j^  defence,  is  faid  to  be  relevant,  when  the  feds  up- 
on which  it  founds  are  fufficient  to  infer  the  conclufion  * 
It  was  a  rule  aAciemly,  that  no  defence  could  be  adixutted  which 
was  contrary  to  the  libd.     This,  however,  was  foon  foftened,-  and 
fuch  defences  received  as  were  not  contrary  to  the  efiendais  or  prin« 


*  Rdovantcs  articuli,  Icgkiirii,  vadidi,  prdbantes.  tihene  Sexti  IV.  pp  ann.  14*1, 
pro  conventu  fi.  Mariac  Ae  Bono-Nuncto  Rotomag.  ex  archive  c^jufdem  CaBiiobli,!et 
quia  idem  bfficialis  ^uafdam  pofitiones  et  arricuias  admiffibiles  et  telev€mtfs^  pro  par- 
te priores  et  conxentus  praedi^orum  admittere  recufavit,  illofque  |ier  fuam  inteiio-  • 
cutotiam  rejccit,  &c.  Du  Cange. — ^This  term  was  probably  firft  applied  to  Ac  ddence 
Probatum  non  rcUvdt,  as  the  primary  fignification  of  rcUvare  UUvare^  folari.  See 
Ou  Cange. 
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dpat  part  of  the  libel :  e.g.  Self-defence  was  fuftained  againft  a  li- 
bel for  murder ;  becaufe  it  does  not  contradidl  the  principal  alledge- 
ance  in  the  libel,  viz.,  the  killing :  hut  the  defaice  of  alibi  has^ 
been  feveral  times  repelled.  The  rule  was  very  unjuft  and  impro- 
per; for  this  one  of  many  reasons,  that  it  made  it  an  eafy  matter  to 
draw  a  libel  fo  as  to  exclude  every  defence  *• 

The  practice  of  the  court  is,  and  for  many  years  has  been,  not  to 
find  a  fpecial  relevancy  as  to  the*  libel  and  defences,  but  to  pronounce 
ft  general  interlocutor,  finding  the  libel  relevant ;  and  allowing  the 
pannel  a  proof  of  all  fadls  and  circumflances  that  tend  to  exculpate 
or  alleviate,  &c. 

This  pradlice  crept  in  by  degrees.  In  the  cafe  of  Henderibns, 
brought  to  tiial  for  oppreflion.  14th  Jianuary  Ty2^^  a  fpecial  relevan- 
cy was  found,  and  a  defence  was  fuftained  as  fufiicient  for  eliding  it: 

and  for  alleviating  the  above  refevancy,  allow  the  pannels  to  prove; 

8cc.  and  repel  the  haill  other  defences  f."  In  the  cafe  of  Tho- 
Baas  Sinclair,  indided,  7th- December  1724,  fijr  infulting  a  judge, 
the  court  found  his  having  inftilted,  or  threatened,  relevant  to  infer 
an  arbitrary  punifhment  j  "  but  for  alleviating  the  fame,  allowed. 
**^the  pannel  to  prove,  that  the  injurious-  threatening  and  infiilts 
^  libelled,  followed  immediately  upon  the  complainer  s  ^ccufing 
^  the  pannel  of  telling  lying  ftories;  and  repelled,"  &c. 

In  the  cafe  of  Honeyman  of  Graemefay,  who.  was  indidled,  29tH 
November  1726,  for  being  art  and  past  of  the  murder  of  Captain 
Moodie,  perpetrated  by  Sir  James  Stewa^rt  of  Hurray's  brother,, 
and  fervants,  in.  Oiftober  1*725,  and  for  fupine  negligence  as  a 
jyadge^  in  not  caufing  apprehend,  the  murderers,  the  court  found  the 
firft  chai^  relevant  to  infer  the.  pains  of  death,  the  fecond  an.  arbi- 

*'  See  Mackenzie^  Criminals,  dt.  Exculpationy  and  ErikineV  late  Inftitute,  p:  7i2,. 
This  rale  wa»  alfo  followed  long  in  civir  cafes ;  but  in  thefe  i^was  much  earlier  got  o-*- 
icr,  and  a  proof  before  anfwer  of  all  faAs  and  circumftances  aUowed; 

fi  Thi&ii  the .£rft. interlocutor  I.have  met  with,,  in.which  alleviation  is  mentioned. 
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trary  punifhment ;  "  and  allowed  the  pannel  to  prove  anyfa^  for 
*'  exculpating  himfelf  of  either  of  the  crimes  libelled." 

In  other  cafes,  however,  afterwards,  the  old  way  was  again  fol* 
lowed. 

In  Finhaven's  cafe  above  ftated,  15th  July  I7i8,  he  was  allowed 
to  prove  all  faSis  and  circumftancej  j  but  only  to  a  certain  effe<5t  1 
which  would  not  have  availed  him  much,  had  the  jury  left  the  caufe 
to  the  court. 

In  the  cafe  of  Hamilton  of  NeV7ton,  tried  for  a  battery,  1 8th  No^ 
▼ember  fame  year^  a  relevancy  was  fotind ;  "  but  for  extenuating  the 
**  faid  crimes,  allow  the  pannel  to  prove  [previous  provocation ;  and 
**  repeV  &c. 

In  the  cafe  of  Walter  and  George  Bofwalls,  indided,  17th  De- 
cember 1728,  for  invading  and  beating  John  Fergufon,  the  court 
found  the  beating  and  bruifing,  or  their  being  art  and  part  thereof 
relevant;  and  allowed  "  to  both  parties  to  prove  all  circumftancesy  ei- 
"  ther  for  aggravating  or  alleviatixxg  the  beating  libelled  j  and  re- 
**  pelled  the  haill  other  defences." 

In  fome  cafes  after  this,  the  old  method  was  again  followed. 

In  the  cafe  of  Williaan  Deans,  Jfor  coining  falfe  money,  26th  Sep- 
tember 1729,  the  court  found  a  fpecial  relevancy,  "  and  repelled  the 
*'  haill  defences  proponed  for  the  pannel ;  but  allowed  him  to  ^id- 

dvLCC  what  proof  J:}e  can  for  eliding  3iny  of  the  circumftances  that 

may  be  brought  in  evidence  againll  him." 

In  the  next  caie,  of  three  gentlemen  of  the  name  of  NLactntt^  for 
murder,  24th  November  1729,  the  court  found,  That  they,  or  either 
of  them,  having  murdered  the  deceafed,  or  they,  or  any  of  them, 
having  been  art  and  part  of  the  murder,  relevant  to  infer  the  pains 
of  law  J  ■**  but  allow  the  pannels  to  prove  allfadis  and  circumjiances 
**  they  caUj  for  eliding  the  force  of  any  part  of  the  evidence  tliat  fliall 
*^  be  adduced  againft  them,  for  inferring  their  guilt,  or  their  being 
**  art  and  part  of  the  faid  crime." 
In  fbme  fubfequent  cafes,  fo  great  a  latitude  was  not  given.     In 
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1736,  Captain  Porteous  was  allowed  ^^  to  2idduce 'what  evidence  h^ 
"  could  with  refpecl  to  his  behaviour  at^  the  time  the  forefaid  crimes 
are  libelled  to  have  been  committed,  for  taking  off  the  circumftan- 
ces  which  Ihould  be  brought  for  inferring  his  being  guilty  *." 

In 

*  He  complained.  That  this  interlocutor  circumfcribed  his  proof  too  much  5  and 
alledged,  he  ought  to  have  been  allowed  a  proof  **  of  all  circumftances  he  judged 
*^  material  for  his  defence.'* 

It  was-anfivered,  **  \fiy  A  proof  at  large  cannot  be  allowed,  confiftent  with  the 
**  rules  cftablifhcd,  in  favour  of  the  pcrfon  who  ftands  his  trial.  To  check  the  wit- 
**  nefles,  and  for.  the  more  thorough  information  of  the  jury,  and  to  prevent,  as 
**  much  as  poffible,  the  jury  from  returning  verdidls  contrary  to  evidence,  all  the  de- 
**  pofitions  or  examinations  are  entered  upon  record,  figned  by  the  witnefles,  and 
*^  one  of  the  judges.  Counfel  is  allowed  to  plead  for  the  defendant;  which  necefla- 
*'  rily  take  up  fo  much  time,  that  if  the  defendant  was  left  at  liberty  to  prove  what 
**  lie  plejtfed,  human  nature  could  not  ftand  under  the  fatigue  of  a  trial ;  and  break- 
**  ing  off  in  the  jniddlc,  and  taking  it  by  parts,  is  both  contrary  to  law,  and  ex* 
<*  tremely  dangerous. 

*^  2^/y,  The  defendant  is  at  liberty  to  offer  what  he  pleafes  in  his  defence  to  the 
^*  court  J  and  if  he  make  it  appear  by  his  counfel,  that  it  is  material  for  him,  the 
**  court  allows  a  proof.  In  ,the  trial,  the  counfel  for  Captain  Porteous  inflfted  upon 
**  circumftances  previous,  circumftances  fubfequent^  and  his  behaviour  during  the 
*'  execution  of  Wilfon.  .  Tlie  circumftances  previous,  were  the  orders  faid  to  be  gi- 
"  ven  by  the  magiftrates  the  daj  before  the  execution.  Now  the  orders  could  be  no 
**  other,  than  to  fire  if  it  was  neceffary ;  and  that  he  could  have  done  without  or<krs. 
•*  If  they  had  ordered  him  to  fire  without ,  ncceflity,  fuch  apparent  unlawful  order 
*•  could  not  defend  him. 

"  If  the  magiftrates  had  upon  the  fpot  given  orders,  his  cafe  was  more  favourable  5 
'*  wherefore  the  court  could  not  fuftain  thefe  orders  as  a  defence,  nor  regularly  ad- 
*'  mit  a  proof  of  them. 

'^  But,  in  the  next  place,  every  circurpftance  infifted  upon  by  the  defendant^  in  re- 
*•  lation  to  thefe  orders,  are  fairly  adihittcd  by  his  Majeily's  Advocate  in  his  iniforma- 
**  tion  ;  and  this  admiftion  is  accepted  of  in  the  information  for  the  pannel  :  fo  that 
**  had  this  circumftance  been  material,  he  iiad  all  the  advantage  he  could  hope  from 
**  a  proof;  though  in  truth  it  was  altogether  immaterial. 

**  As  to  all  that  happened  in  the  Grafs-market,  he  had  a  proof  allowed  him. 

*«  It  has  indeed  been  objefted.  That  here  he  was  limited  to  evidence  with  refpcft  to 
**  his  behaviour.  But  as  hehavhur\%  a  relative  word,  it  neceffarily  let  him, into  a 
**  a  proof  of  the  behaviour  of  every  perfon  there  prefent :  and  this  is  apparent  from 
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In  the  cafe  of  Maclauchlan,  tried  in  1 737,  the  court  allowed  him: 
**  to  adduce  ^what  evidence  he  cmldy'*  &c.  In  the  additional  informa- 
tion for  Maclauchlan,  it  is .  faid,  "  That  happily,  by  our  pra<Sice 
*'  now,  pannels  are  allowdd  to  prove  at  large  all-  fadls  and  circum*' 
"  fiances  that  can  exculpate  them,  or  alleviate  their  guilt." 

March  3.  1740,,  In  the  mutual  profecutions  between  the  Earl  o£ 
Morton  and  Sir  James  Stewart  of  Burray,.  for  a  riot^  which  were 
conjoined,  the  court  allowed  the  pannels  "  to  prove  xhtJeveralfaHs 
"  and  circumjiances  alledged  for  them  in  dieir  defence."  And  in  thp 
cafe  of  Davies  for  murder,  14th  March  1740,  the  court  found  the- 
libel  relevant ;  "  but  allowed  the  pannel  to  prove  all  fafts  and  cir^ 
**  cumjiances  alledged  fey  him  in  his  defence  j  and  repelled  aH  objec- 
"  tions  to  the  libel." 

In  the  cafe  of  Samuel,  tried  12th  July  1742,  at  die  uiftance  of  a 
private  profecutor,  as  well  as  of  the  Advocate,  for  violating  the  ik^ 
pulchres  of  the  dead,  and  raifing  and  flealing  a  dead  body,  the  court 
found,  "  That  John  Samuel,  pannel,  his  being  guilty  of  the  crime^ 
^^  libelled^  or  art  and  part  thereof,  relevant  to  infer  an  arbitrary  pu^ 
^  niihmait,  damages,  and  expences ;  and  allow  the  psomel  to  prove. 

•*  the  proof  taken ;.  and  it  is  the  l^rord  the  pannePs  lawyers  chofe  in  fetting  forth  hi» 
•«  defence^  as  is  apparent  from  the  19th  page  of  their  iafbnnation  in  the  fir  ft  paragraph. 

*^  As  to  circumftancc^fnbfcquent,  one  only  was  infifted  on;  namely.  That  his  gun 
<'  appeared  not  to  have  been  fired.  It  was  in  felf  immaterial.  For,  imo^  it  did  not 
^*  exculpate  from  giving  orders  to  fire ;  2^,  he  might  have  fired  the  gun  of  one  of 
**  the  foldiers  under  his,  command  j  3^x0,  to  make  if  an  ingredient  of  any  force,  he 
•*  behoved  to  offer  a  proof,  that  the  gun  infpefted  after  the  aflTair  was  over,  was^, 
<<  during  the  wholt  time  of  the  execution,  and  until  it  was  infpefiedj  in  his  hands ; 
^  which  was  not  ofi^red  to  be  proven. 

<<  But,  in  the  laft  place,  even  this  circumftauQe  was  allowed  to  be  laid  before  the  ju- 
«  ry  J  for  upon  the  requeft  of  the  pannel's  counfel,  the  magiftrates  prefcnt  di(l,  in 
«  open  court,  declare  the  gun  produced  to  them  by  Captain  Porteous,  when,  after 
«  the  misfortune,,  they  were  proceeding  to  take  'a  precognition,  appeared  to  be 
«*  dean.'''  ' 

This  is  taken  from  an  unprinted  paper  prefervcd  in  the  collcdUon  of  a  gentleman 
who  was  at  the  time  of  thb  trial  in  the  King's  fervice* 
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V  allfaSis  and  circumjiances -which  may  tend  to  alleviate  and  exculpate  i 
**  and  repelled  the  haill  objedlions,"  &c. 

In  the  cafe  of  two  gentlemen  of  the  name  of  Gordony  tiied  27th 
February  1744,  for  a  riot,  the  court  found  "  the  libd  relevant  t© 
infer  an  arbitrary  punifhment,  damages,  and'expences  ;  but  allowed 
the  pannels  to  prove  allfafls  and  circumfiances  for  alleviating  or  excul- 
fatingy  and  remitted  the  pannels  and  libel^  as  found  relevant  ^  to  the  hu/u^ 
ledge  of  an  dfftze^    This  has  Jbeen  the  ftyle  almoft  ^ver  fince  *. 

§  4.     Of  jurors. 

A Nciently  the  jury  confided,  ibmetimes  of  nineteen  t>  fomecimef 
.  of  eleven,  $,  and  very  often  of  thirteen  j| . 
They  were  brought  ex  vicineto^  i.  e.  from  the  neighbourhood  of 
the  place  where  the  pannels  dwelt,  however  diftant  **.    In  one  cafe, 

in 

^  In  the  cafe  of  James  Stewart^  tried  for  the  murder  of  Campbell  of  Glenure  at 
Invcrary  in  1752,  the  word  alley  tat  e  is  left  out,  and  he  only  allowed  to  prove  all  fafts 
and  circumfiances  tending  to  exculpate.  But  this  is  not  the  only  Angularity  in  thai 
cafe.  It  was  very  Angular  for  the  Juftice- General  to  fit,  and  for  the  Advocate  to  plead^ 
at  a  circuit, 

t  Jn  the  year  1557,  MS.  Abft.  i.  37. 

X  Ibid.  p.4i*itt  J5'57* 

II  Ibid.  p.  38. 40.  52.  in  1557,  and  much  later. 

*♦  Several  perfons  dwelling  in  Rofs,  who  were  fummoned  as  affizers  on  Lefiie  ot 
Anhurfeire,  proteftcd,  That  in  regard  the  faid  proccfs  is  delayed,  and  that  they  have 
bctn  put  to  great  charge  and  lofsin  being  called  from  home  in  time  of  harve.i,  and 
expences  of  travelling,  that  therefore  they  may  not  be  obliged  to  attend  again  on  the 
faid  affize ;  23d  Aug.  1559,  MS.  Abft.  i.  73.  And  there  are  inftances  of  this  much 
later.  In  the  cafe  of  the  Faa3,  tried  at  Edinburgh  in  1674,  for  forning,  murder,  &c. 
ten  of  the  jury  were  brought  from  that  part  of  the  country  in  which  the  crimes  had 
been  committed.  But  It  was  eafy  to  forefee,  what  experience  has  fince  proved,  that 
if  a  fair  trial  be  aimed  at,  a  pannel  ought  to  be  tried  at  a  diftance  from  his  ordinary 
place  of  reiidence,  or  by  jurors  that  live  at  a  diftance  from  him.  If  he  be  tried  by  his 
neighbours,  he,  in  all  probability,  will  be  tried  either  by  his  friends  or  his  enemies, 
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in  which  a  ftifficient  number  of  them  did  not  appear,  a  precept  ^ 
from  the  King  was  produced,   ordaining  the  juftices  to  cite  others,  . 

either  fuch  as  were  in  court,  or  in  the  town  of  Edinburgh ;  which  • 
was  done.  May  26.  1586.    MS.  Abft.  i.  140. 

Surgeons  *  were  put  upon  juries,   and  butchers  f . 

There  are  feveral  inftances  of  challenges  to  jurors  upon  cauf? 
fhown,  MS.  Abft.  i.  58.  174.  249. ;  but  there  is  no  inftance  of  a  per- 
emptory challenge,    or  without  caule  +• 

Perfbns  - 


*• 


at  leaft  by  perfons  prejudiced  either  for  or  againft  him  ;  which  ftrangers  cannot  well 
be.  Accordingly  it  is  univerfally  acknowledged,  that  the  faireft  trials  are  at  Edin- 
burgh. Murdifon  and  Miller,  (See  No  89.),  rcquefted  the  Advocate  to  try  them  at 
Edinburgh,  and  not  at  Jedburgh,  as  his  Lordfhip  at  £rft  intended  ;  and  he  very  pro- 
perly indulged  them.  Had  they  been  tried  at  Jedburgh,  they  would  not  have  had 
fo  good  a  chance  for  a  fair  trial  j  becaufe  the  j.ury  mull  have  been  influenced  by  cha- 
rafter,  private  knowledge,  and  a  defire  to  make  an  example.  Had  James  Stewart> 
who  was  convidted  of  murder  at  Inverary,  been  tried  at  Edinburgh,  he,  in  all  human 
probability,  would  have  been  acquitted,  unlefs,  which  is  not  to  be  fuppofed,  uncom- 
mon pains  had  been  taken  to  pack  a  jury  ;  that,  however,  I  am  forry  to  fay,  it  is  by  no 
means  impoffible  to  do  in  this  country.  From  what  has  been  faid,  it  follows,  that  at 
circuits^  judges  (hould  never  take  tlie  petit  jury  from  the  pannel's  own  county. 

*  Nov.  1597,  MS.  Abft.  i.  176. 

t   1562,   1564,  1589,  ibid.  p.  52.  58.  150. 

+  LordRoyftoun  touches  upon  this  point  in  his  MS.  notes  upon  Mackenzie's  Crimi- 
nals, p.  250.  As  the  paflage  is  curious  and  important,  it  fhall  be  tranfcribed  as  it  ftands. 
«  Exceptions,  befides  what  is  faid  by  Hope,  are  noticed  in  the  following  obferva- 
"  tion-  *  By  an  ungrinted  aft,  pari.  1 607,  thofe  who  are  to  be  tried  at  the  juftice-airs 
<«  on  Ae  borders,  might  challenge  five  of  the  aiEze  without  fhowing  caufe.  The 
«•  title  of  the  aft  is,  Anent  the  union  of  the  two  kingdoms,  or  rather  Hope  excerpts  it 
*«  from  that  aft,  and  it  only  relates  to  border-commiflions.  Though  by  the  law  of 
f^  England,  tlie  pannel  may  except  againft  a  certain  number  of  his  aflize  without 
«*  ihowing  caufe,  yet  it  does  not  fecm,  by  any  thing  I  can  find,  that  any  fuch  thing 
«  obtains  with  us,  except  what  is  faid  by  Hope  in  his  Major  Praftics,  p.  353.  What 
*<  Hope  fays  is.  That  a  pannel  may  rejeft  five  of  the  aflize  upon  fufpicion  of  their  par- 
*<  tiality,  but  no  more,  unlefs  he  propone  a  fiiflficient  exception  to  fet  and  decline 
««  them  t  Axid  cites  No  1607,  p.  171.    But  what  is  meant  by  thefe  numbers,  I  cannot 
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Perfons  not  twenty-five  years  of  age  *,  or  not  worth  the  King's . 
unlaw,  i.  e.  L.  lo  Scots  f,  could  not  be  jurors. 

It  is  all  along  marked  how  each  juror  voted.     Thofe  who  voted, 
for  the   pannel  have  the  letter  c.  (for  clenftt)^  or  acquit ted^  at  their.. 
names  ;  thofe  who  voted  againft  him  have  the  letter/.  [ioxfylit\  or  ' 
in  later  times,  g.  for  guilty  J.     The  adl  1672  ordered  the  chancellor 
of  the  jury  to  mark  how  each  juror  voted.     This  was  neceflary  as 
long  as  the  jury  was  liable  to  be  tried  for  error. 

.     Trial  by  oath  of  purgation  and  compurgators,  was  in  ufe  before 
the  ecclefiaftical  courts  a§  late  as  1547. . 

The  learned  author  of  the  Hiftorical  Law-tradls,  i.  115.  fays. 
That  in  place,  of  trial  by  fingle  combat,  the  oath  of  purgation  was 
fubflituted.  The  form  of  which  was  this  :  "  The  defendant  brings 
"  along  with  him  into  court  certain  perfons,  called  compurgators  ; 
**  and  after  fwearing  to  his  own  innocence,  and  that  he  brings  the 
**  compurgators  along  with  him  to  make  and  fwear  a  leal  and  true 
"  oath,  they  all  of  them  fwear.  This  oath  is  true,  and  not  falfe.'* 
And  he  refers  to  ^on.  attach,  c.  5.  §  7.  The  following  cafe  illu- 
ftrates  this,  and  Ihews  the  pra(Slice  continued  longer  than  is  com- 
monly fuppofed.  Jan.  12.  1563,  Sir  Richard  Smart  chaplain  was 
indidled  for  the  flaughter  of  Archibald  Durhame  in  1 547.  Pleaded 
for  him.  He  cannot  be  obliged  to  underly  the  law  before  the  jufli- 
ciary,  having  already  underlain  the  fpiritual  law  for  this  crime,  and 
been  purged  and  made  innocent  thereof  by  Mr  John  Spittal,  official 

«*  tell.  As  to  the  quotation  from  Hope's  Praftics,  noticed  above,  it  feems  only  to 
•*  refer  to  the  bdrder-commiffion,  the  title  of  the  unprinted  aft  there  quoted,  be- 
"  ing,    Anent  the  union  of  the  two  kingdoms^  by  which  the  border- com miiEon  was  e- 

"  ftablifhed,  and  fo  a*  not  to  be  extended  to  the  proceedings  of  other  courts." 

Our  practice,  however,  ought  to  admit  of  fuch  challenges.     See  below,  under  Mun,- 
*^o  Campbeirs  cafe,  N°  84. 

♦  MS.  Abft.  i.  297.  7th  June  i6i6» 

t  Ibid.  p.  302.  22d  July  1617. 

X  MS.  Abft.  i.  50.  85.  168.  &c. 
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of  St  Andrew's,  a  judge  competent  for  the  time  ;  and  a  teftimonial 

was  produced  under  the  fcal  of  office  of  the  faid  official.^ ^Anfwer- 

ed  for  the  purfuens,  They  did  not  know  of  this  teftimonial ;  and 
they  proteft,.  that  they  may  reduce  it,  for  fuch  reafons  as  they  fliall 
give  in  a  bill  to  the  Lords  of  her  Majefty's  council,  and  that  procefs 
Ihould  go  on  notwithftanding.  The  juftice,  by  confent  of  parties, 
continues  the  diet  till  the  next  juftice-air,  to  be  held  at  Forfar. 
This  very  curious  paper  is  recorded  in  the  books  of  Adjournal;  it 
bears  date  at  Perth,  17th  November  1547,  ^^^  ^  as  follows:  "  Quo 
"  die  citatis  omnibus  et  fingulis  intereffe  ^habentibus,  feu  habere 
"  pretcndentibus,  ad  accufandimi,  fi  voluerint,  Dominum  Richar- 
**  dum  Smart  capellanum,  de  homicidio  quondam  Archbaldi  Dur- 
**  ham,  apud  ccclefiam  parochialem  de  Innerkeilor,  anno  inftand, 
**  ut  afleritur,  interfedli ;  alioquin  ad  videndum  et  audiendum  ipfum 
**  Dominum  Richardum,  de  hujufinodi  homicidio,  de  cujus  arte  et 
"  parte  ut  dicitur  infamatur,  canonice,  et  juxta  juris  exigentia,  le- 
"  gitime  purgari,  «  purgationem  fuam  defuper  accipi  ct  admitti ; 
**  et  purgatione  fada,  ad  videndum  et  audiendum  xlecrctnm  et  auc- 
**  toritatem  judicis  ordinarii  fiibfcript.  in  hac  parte  interponi,  et 
literas  teftimoniales  fcu  liberatorias  dari,  defuper  decern!  et  fiilmi- 
nari,  ant  ad  allegaadam  caufam  aliquam  rationabilem  quare  pre- 
*'  mifla  fieri  non  deberent:  praeterea  ad  inftantiam  didli  Domini  Ri- 
"  chardi,  fuper  praemiflis,  ac  aUis  forfan  fibi  objicien.  comparuit 
^'  diiflus  Dominns  Richardus,  et  ad  purgationem  fuam  circa  prae- 
"  miffa  per  di^um  Dominum  judicem  petit  et  ppftulavit ;  quam 
**  quidem  Dominus  judex  in  poenam  contiunacise  partium  interelle 
"  habent,  citatorum,  et  non  comparentium,  eundem  Dominum  Ri- 
*'  chardum  ad  fuum  purgationem  admifit,  et  per  praefentes  admit- 
"  tit.  Dehinc  Dominus  Richardus  fit*  admiflus  ad  facra  Dei  Evan- 
"  gcli^Juravitfe  immunem  et  innocentem  de  homicidio,  ac  uUius  arte 
"  et  parte  fuiffe  et  efle ;  ac  ukerius  ad  purgandam  fuam  innocentiam 
"  produxit  Davidem  Petri,  Walterum  Petri,  Joannem  Gibfon,  Ja- 
"  cobum  Ramfay,  Thomam  Garden,  Henricum  Perth,  Alexan* 
**  drum  Ogylvie,  Johannem  Thorntoun,  Davidem  Fichie,  fuos  vi- 
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**  cinos  propinquiores  prafentes,  ut  aflELrmarunt  tempore  perpetxa- 
••  tionis  dicSli  homicidii ;  qui  fimiliter  jurati  compiirgarnnt  eundem 
Dominum  Richardum  de  hujufmodi  homicidio,  et  arte  et  parte  ejuf- 
dem,  in  uberiori  forma.  Praeterea  idem  judex  decreVit  eundem 
Dominum  Richardum  de  hujufmodi  crimine  homicidii  legitime  et 
canonicc  Durgatum,  adeoque  eum  innocentem  abfolvebat  de  di(5lo 
crimine,  ^rout  per  prsefentes  abfblvit  literafquc  fuas  tcftimonia- 
les  defuper  decrevit  j'*  MS.  Abft.  i.  54.  ^s* 
Clergymen,  and  others,  accufed  of  immoralities,  are  ftill  admit- 
ted ta  their  oath  of  purgation  before  the  Eccleliaftical  courts,  when 
the  proof  is  dark  and  doubtfiil.  The  author  juft  now  quoted  is  of 
opinion,  that  trial  by  Jury  came  in  place  of  trial  by  compurgators^ 
In  fiippbrt  of  this  pofition,  he  might  have  referred  to  the  fty le  of  the 
oath,  which  is  ftill  adminiftered  to  jurors :  "  You  fwear  you  £hall 
truth  tell,  and  no  truth  conceal,  fb  far  as  you  pafs  upon  this  af- 
fize.^  If  it  be  fuppofcd  that  jurors  were  originally  witneffes,  the 
oath  is  perfe<5Hy  proper. 

.  §  5.    Of  Vcrdiai. 

THE  jury  anciently  was  in  the  ufe  of  adjourning ^. 
Verdidls  often  found  pannels  guilty  art  and  part  of  crimes 
in  which  they  were  principals  "|•^  and  there  were  no  acceflbries. 

The 

*  In  the  cafe  of  JoBn  Lock,  and  otHers,  ttied' for  mutilation  nth  May  1548,  an 
affize  was  fwom.  *'  Whilk  peribns,  for  divers  caufis  and-  confiderations  moving 
^  them,  continuit  the  pronunciation  of  their  deliverance  upon  the  dittay  and  letters 
•*  perfeuit  againft  the  forenamit  perfons,  unto  the  7th  day  of  November  next  j "  MS. 
Ahft,  i.  13.     And  ther^  are  feveral  later  inftances. 

t  I  xth  May  1570,  in  a  cafe  of  adukery ;  ift  September  1570,  in  a  cafe  of  fodomy, 
and  in  many  others;  MS.  Abft.  i.  75.  87.  105.  373.'  The  abridger  obfervcs  on 
thefe  caic9;  «*  That  they  fcrve  to  (how  a  pannel  may  be  conviAed  of  art  and  part 
irhere  there  b  but  one  fingle  faA  libelled  \  fo  that  art  and  part  doe's  not  properly  ilg- 
nify  9pe  et  confilibi'  which  is  but  an  acceffion  to  another's  guilt,  but  even  comprehends 
ihc  principal  a£tor,  and  was  no  doubt  introduced  in  cafes  where  the  direA  fa&  could. 

not 
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The  firfl  verdid  fubfcribed  by  the  chancellor  was  in  April  1578  * 
It  bears,  *'  In  witncfs  whereof,  their  chancellor  has  fubfcryvit  thir 
"  prefents  with  his  hand."     The  ftyle  before  was,  "  The  affize,  &c. 
"  be  the  judicial  declaration  of  their  chancellor,"  &c.     This  flyle  a- 
gain  took  place,  and  was  generally  ufcd  for  a  long  time  after.  ■ 

§  6.     Of  the  court. 

THcre  is  one  inftance  of  the  King  (Ja.  VI.)  fitting  in  the  juflice- 
court  f . 

Lords  of  Scffjon  were  often  appointed  alleflbrs  to  the  Juftice  X\  and 
2 2d  June  1625,  and  2d  Anguft  1633,  the  Juflice-Clerk  was  made 
oneof  thefe  affefTors ;  which  fhows,  that  he  was  not  originally,  virtute 
officii^  a  criminal  judge.  But  he  was  declared  to  be  one  of  the  judges 
of  the  juftice-court  by  an  adl  of  the  privy  council  in  1663. 

It  was  underflood  anciently,  that  the  court  might  in  all  cafes 
confider  what  degree  of  punilhment  fhould  be  inflidled  after  the  ver- 
di6l  was  returned  ||. 

The 

not  be  proved,  but  only  was  to  be  inferred  from  circuniftances  and  prefumptions," 
p.  373.  The  cafe  of  fodomy,  juft  now  mentioned^  is  xhe  only  one  of  the  kind  I 
liave  met  with  in  the  books. 

*  MS.  Abft.  i.  105. 

f  In  June  1591,  while  his  Majcfty  was  prefent,  twelve  of  the  jury,  who  had  ac- 
quitted one  Barbara  Napier,  indited  for  witchcraft  in  May  preceding,  were  tried  for 
wilful  error  and  perjuiy.  Being  aiked,  Whether  they  would  ftand  trial,  or  come  in 
will  ?  they  declared,  they  would  come  in  his  Highnefs's  will.  "Whereupon  his  Majc- 
fty In  judgement,  and  in  prefencc  of  the  Lords  of  »Secret  Council,  *•  declairit  his  will 
**  to  be,  that  in  refpefthe  underftood  that  it  was  not  through  artful  error  they  acquit 
**  the  faid  Barbara,  therefore  that  the  faid  perfons  be  aflbilyt  frae  the  penalties  in 
*'  bodie,  guides,  and  gear.**     MS.  Jbft.  u  159. 

X  In  Lord  Balmcrino^s  trial  for  a  libel,  3d  December  1634,  Lord  Errol  fat  as  Ju- 
ftice-General,  by  a  fpecial  commijQion  for  this  trial.  His  aiTeiTors  were,  the  Lord 
Frefidcnt,  Lord  Regifter,  and  Lord  Balcomie.     MS.  Ahjl.  i.  360.  * 

\  In  the  cafe  of  Bryce  for  murder,  2 2d  March  1639,  in  anfwerin^  the  defence, 

the 
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Tlie  juftice-court  could  not  fit  when  the  parliament  was  fitting 
bnt  by  difpenfation  *. 

Often  when  a  trial  was  put  oflf;  the  depofitions  of  the  witneflcs' 
were  taken  to  lie  in  retentis^  fometimes.  with  the  pannel's  confent 
fometimes  without  it  f . 

A  ftatute  T^diich  pafled  in  the  reign  of  Charles  11.  new-modelled  the* 
fupreme  criminal  court  into  what  it  is  at  prefent.  The  preamble  of  that 
ftauite  fets  forth,  "  That  whereas  formerly  afleflbrs  from  time  to  time 

were  appointed  to  the  Juft ice- General  in  matters  of  importance 

which,  being  ambulatory,  cannot  be  fo  convenient  as  if  all  the 
"  members  of  that  court  were  fettled  and  chofen  by  his  Majefty  of 
•'  fit  pcrfbns,  who  might  make  it  their  work  to  make  a  juft  and. 
**  conftant  procedure  in  matters   criminal  i"    therefore  it  ena<fls 

Ac  Advocate  fays,  "  All  who  aiEft  are  ar?  and  part,     BUt  whatever  be  in  that  as  to 
•*  liberation  a  poena  ordinariay  that  queftion  does  not  enter  into  the  relevany,   op 
«*  hinder  the  pannel  to  pafs  to  the  knowledge  of  an  affize  5  but  is  only  pertinent 
««  to  the  Juftice-GcBcral  after  trial,  to  confider,  whether  the  fame  merits  pce?:am  ordi-- 
**  nnriam  or  extraordinariam /^-^Ugon  this  the  abridger  obferves,  <*  This  laft  is  very 
•*  remarkable,  that  my  Lord  Advocate  afferts.  That  the  judge,  aftct  returning  the 
«*  vcrdift,  has  power  to  determine  the  degree  of  punifhment,  even  whether  to  make 
«*  it  capital  or  not ;  which  I  always  looked  on  as  a  fault  in  our  forms  of  procedure 
'*  to  be  obliged  to  determine  the  relevancy  before  leading  the  proof;  and  I  wifh  our 
«*  judges  would  follow  this  great  man's  opinion  in  this.'* — In.  the  cafe  of  Bickartoun 
15th  November  1581,  **  The  juftices  remitted  the  dictay  to  the  knowledge  of  an  af- 
"  fize  ;  referving  the  confideration  of  the  import  of  the  defences  to  the  pronouncing 
*«  of  the  doom,  conform  to  the  laws  of  the  realm."     Upon,  this  the  abridger  ob- 
ferves,  **  This  is  another  inftance  that  the  relevancy  as  to  the  degree  of  the  punifh- 
*«  ment  was^referved  until  the  return  of  the  verdict.*'— The fe  two  obfervations  fhow 
Ais  abridgment  was  made  by  Lord  Royfloun  •,  for  the  fame  opinion  is  given  by  him 
and  the  fame  cafes  referred  to,  in  his  Notes  on  Mackenzie's  Crhn.  p.  247.     Ih  the  caf" 
of  Lindfay  and  Brack,  tried  for  murder  in  July  17 17,  the  court  fuperfcded  judging 
the  defence  on  an  aft  of  indemnity,  till  the  proof  was  concluded,  and  the  vcrdia  jic^- 
tumed.     2d  Augufl:  172 1,  fame  judgement.. 

♦  MS.  Abft.  i.  2i. 

t  MS.  Abft.  i.  367.  379.  386. 


<« 


That 


C€ 
€C 
€< 

cc 


xxxiv  I  N^T  R  O  D  U  C  T  I  O  N    to    the  §  6. 

That  the  office  of  deputes  in  the  juftice-court  be  lupprefled,  and 
that  five  of  the  Lords  of  Seffion  be  joined  to  the  Juftice-General 
and  Juftice-Clerk,  and  all  of  them  inverted  w^ith  the  fame  and  e- 
qual  power  and  jurifdi6lion  in  all  criminal  caufes  ;  That  the  Ju- 
ftice-General being  prefent,  prefide,  and  in  his  abfence  the  Ju- 
**  ftice-Clerk ;  and  in  abfence  of  both/  that  thofe  prefent  eledl  one  of 
**  their  number  to  prefide ;  four  of  the  whole  number  being  always 
the  quorum  of  that  cdurt,  except  at  the  circuit-  court :  That  the 
perfons  to  pafs  upon  aflizes  be  cited,  and  their  names  and  defig- 
**  nations  infert  in  an  roll,  tp  be  figned  by  the  faid  judges,  or  their 
"  quorum  :  That  in  all  criminal  purfuits,  the  defender,  or  his  Ad- 
^  vocate,  be  always  the  laft  fpeaker,  except  in  cafes  of  treafon,  and 
*•  rebellion  againft  the  King,"  &c. 

The  decifions  of  the  criminal  ^urt,  fince  it  underwent  that  re- 
formation, deferve  much  more  re^<5l  than  thofe  which  preceded  it. 
Hence  fome  late  fearches  on  very  important  occafions  have  been  car- 
lied  no  farther  back.     See  p.  586. 

The  record,  however,  preceding  this  period,  affords  many  cafes 
that  are  curious,  and  fome  that  are  inftru(5live. 

§  7.     Of  the  Kings  Advocate. 

THis  oflSce  has  been  divided.     There  were  two  joint  King's  Ad- 
vocates in  1570,  and  two  in  1578  *. 
This  officer  has  the  title  of  Lord  Advocate  given  him  for  the  firft 
time  in  the  record  3d  November  1598  f- 

Ancieatly,  when  there  was  no  private  profecutor,  the  perfon  who 
informed  the  King's  Advocate  is  rftcn  marked  J. 

*  MS.  Abft.  i.  89.  107. 

t  Ibi " 

X  Ibid.  314. 

This 
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This  office  in  1528  was  granted  to  two  gentlemen,  and  for  life  *» 

§  8.     Of  prolocutors. 

PRolocutors,  or  forefpeakers,  as  they  are  fometimes  called,  were 
commonly  perfons  of  rank  f ,  who  appeared  to  countenance 
their  friends,  whether  profecutors  or  pannels,  and  were  attended  by 
an  advocate  or  two  to  aiHil  them  in  matters  of  Taw. 
Lords  of  Seflion  fometimes  a<5led  as  prolocutors  J. 
Anciently  pannels  who  were  unable  to  fee  lawyers  applied,  to  the 
council,  or  court  of  feffion,  for  an  order  upon  fome  gentlemen  at  the 
bar  to  affill  them  j  which  was  always  granted 


•  I  have  fccn  their  comnuiBon,  which  is  as  follows.  **  Jacobns  Dei  gratia  Rex 
^  Scotonim,  omnibus  probis  kominibus  fuis  ad  quas  preientes  literac  pervenerint,  fa- 
''  lutein.  Sciatls,  quia  fecimus,  conftituifhus,  et  ordinavimus,  ac»  tenore  prefemium^ 
•*  facimus,  conftituimus^  et  ordinamus  prcdileftos  familiares  clericos  noftros  Magiflros 
♦'  Adam  Otterburne  de  Auldbame,  et  Jacobum  Foulis  burgenfem  burgi  DoftrJ  de  E- 
•*  dinburghj  et  eorum  alterum  diutius  viventem,  eonjundim  et  divifimi  -noftros  ad^ 
<^  Tocatos,  pro  omnibus  diebus  vitae  eorum,  cum  poteftate^  et  eorum  alter!  diutius  vi- 
<<  venti,  conjundim  et  divifim,  dictum  officium  e^ercendi,  fimili  modo  et  adeo  libe^ 
**  re  in  omnibus,  ficut  ulli  alii  idem  retroaflis  exercuere  temporibus,  pro  cujufquidem^ 
«*  officii  ufu  et  exercitatione,'*  &c.     This  grant  is  dated  at  Edinburgh,  5th  December- 

t  MS.  Abft.  i.  42.  43.  109^. 

%  Ibid.  p.  89. 

\  14th  July  1634,  it  was  alledged  for  Andrew  Lindfay,  indifted' for  murder,  That 
he  had  no  lawyers  to  plead  his  caufe.  Anf.  By  Advocatus^  That  upon  his  application* 
cither  to  the  Lords  of  Secret  Council  or  Seifion,.  their  Lordihips  would. have  ordered' 
lawyers  to  afllft  the  pannel  \  and,  upon  their  refujlng^  have  granted  letters  of  horning^ 
cgainji  them  :  That  therefore  the  pannel  having  negleftcd  the  ordinary  remedies,, 
there  was  no  reafbn  why  the  procefs  fhouM  not  go  on.  The  aflyze  fj^lit  the  pannek 
Bid*  j6i.  hi^ne» 

^2  §iS!>- 
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§  9.    0/*  the  torture. 

ON  the  24th  June  1596,  John  Stewart,  Mafter  of  Orkney,  was 
indided  for  confulting  with  Alifon  Balfour,  a  witch,    for  the 

deftrucflion  of  Patrick  Earl  of  Orkney,  his  brother,  bypoifon. The 

<:onfeffion  of  Alifon  Balfour  was  libelled  upon.     He  gave  in  a  writ- 
ten declaration,  by  way  of  defence,   bearing,    inter  alia^    as  to  the 
confeflion,  "  No  regard  can  be  had  to  it,  in  refpecft  the  faid  confef- 
fion  was  extorted  by  force  of  torment ;  flie  having  been  kept  forty- 
eight  hours  in  the  Cafpie  laws  ;    her  old  hufband,    a  man  about 
ninety  years  of  age,  put  in  heavy  irons;  her  fon  put  in  the  buits, 
where  he  fufiered  fifty-feven  ftrokes  ;  and  her  little  daughter,  a- 
bout  feven  years  old,  put  in  the  pilniewinks ;  all  in  the  poor  wo- 
man's prefence,  to  make  her  confefs,"    MS.  Abft.  i.  1 66. 
It  was  pleaded  for  Alafter  Grant,    who  was  indidled  for  theft 
and  robbery  3d  Auguft  1632,    "  That  he  cannot  pafs  to  the  know- 
\  ledge  of  an  aflize,  in  refpedt  he  was  twice  put  to  the  torture,  firft 
in  the  boots,  and  next  in  the  pilliewinks  or  pinniewinks ;  in  both 
which  he  conftantly  denied  his  guilt  or  acceflion  to  the  crimes  li- 
belled, and  fo.  ought  to  be  free  from  any  further  profecution;  as 
is  clear  by  Clams,"  &c.     He  was  convi(Sted,  and  condenmed  to 
death.    MS,  Abft.  i,  346. 

Lord  Royftoun  obferves  *,  "  The  inftruments  in  ufe  amongft  us 
*^  in  later  times  were,  the  boots,  and  a  fcrew  for  fqueezrng  the 
^*  thumbs,  thence  called  thummikins.  The  boot  was  put  upon  the 
**  leg,  and  wedges  driven  in;  by  which  the  leg  was  fqueezed  fome- 
"  times  fo  feverely,  that  the  patient  was  not'  able  to  walk  for  a  long 
^'  time  after:  and  even  the  thummikins  did  not  only  fqueeze  the 
"  thumbs,  but  frequently  the  whole  arm  was  fwelled  by  them. 
*'  Sometimes  they  kept  them  from  fleep  for  many  days,  as  was  done 
♦'  to  one  Spence,  anno  1685.     And  frequently  poor  women,  accufed 

♦  Notes  on  Mack.  Crim*  ad  p.  273* 

«  of 
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^*  of  witchcraft,  were  fo  ufed. — ^Anciently  I  find  other  torturing  in- 
*'  flruments  were  ufed,  as  pinniewinks  or  pilliwinks,  and  cafpitaws 
"  or  cafpicaws,  in  the  Mafter  of  Orkney's  cafe,  24th  June  1596 ; 
•*  and  tofots,  Auguft  1632.  But  what  thefe  inftruments  were,  I 
**  know  not,  unlefs  they  are  other  names  for  the  boots  and  thxunmi- 
**  kins/' 

ft 

The  boots  and  thummikins  were  (it  is  faid)  imported  into  this  coun- 
try from  Ruflia  by  a  Scotchman,  who  had  been  long  an  officer  in  the 
fervice  of  that  power. 

No  inferior  judge  could  torture.  It  was  employed  by  the  privy 
council  and  judiciary  only.  By  the  laft,  never  during  trial  before 
the  jury,  but  by  way  of  precognition.  What  the  p^fon  who  un- 
derwent it  confelled,  was  proved  at  his  trial. 

The  claim  of  right  in  1689  declares,  **  That  the  ufing  torture 
*•  ^without  nndencci^  or  in  ordinary  crimes^  is  contrary  to  law.*' 

It  was  abolifhcd  altogether  by  the  2l&,  for  improving  the  union 
of  the  two  kingdoms,  7^  Ann.  c.  20. 

§  10.     Of  ftntences. 

ANcicntly  the  fentence  very  feldom  fixed  the  day  of  execution ; 
but  generally  the  punilhment  was  infli(Sted  the  next  day,    or 
foon  after  *. 

When  parties  confefled,  or  came  in  nvill^  fentence  was  pronounced 
whether  capital  or  arbitrary,  without  a  jury  f^ 

The 

♦  MS.  Abft.  i.  3 10. 

« 

f  15th  June  1627,  Sir  John  Stewart  ©f  Methvcn  liaving  been  indifted  for  three 
notour  adulteries,  came  in  wUl. — His  Majefty's  will  was,  that  the  judges  fhould  pro- 
ceed ag^nft  him  according  to  law  \  but  that  after  fentence  he  fbguld  be  imprifoned 
in  the  caftle  of  Edinburgh  for  life,  or  until  his  Majefty's  further  pleafure  fhould  be 
ksown.  Accordingly,  without  putting  him  to  an  affize,  the  court,  upon  his  former 
coming  in  will,  fcntenccd  him  to  be  hanged,  but  rcfpited  execution  till  his  Ma- 
jefty's  pleasure  was  known;    and  in  the  mean  time  confined  him  in  the  caflle. 

MS» 
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The  court  often  applied  to  the  parliament  for  diredions  as  to  the 
fentence  *,  and  often  to  the  privy  council. 

Procedure  and  fentence  was  often  flopped  f ;  and  even  after  fen- 
tence 

MS.  Abft.  i.  316.  317.— The  King's  will  was  often  very  Angular.  Edward  Johnfton 
indicted  for  trcafon  January  20.  1597,  l^^tving  come  in  will,  he  was  pardoned  as  to 
the  pain  of  death,  on  condition,  that  he  difcharged  a  debt  of  8000  merks  due  to  him 
by  Thomas  Sinclair,  goldfinith,  burgefs  of  Edinburgh,  and  paid  3500  merks  to  Sir 
George  Home  of  Spot,  donatar  to  his  efcheat.  MS.  Abft.  i.  176. — Sometimes  the 
King's  will  was  outragcoufly  fevere.  20th  Auguft  i6i8,  Mr  Thomas  Rofs  wasbrought 
to  trial  for  writing  and  affixing  on  the  door  of  St  Mary's,  in  the  univerfity  of  Oxford 
a  devililh,  fcandalous,  and  feditious  writing,  containing  reflerfions  on  his  own  country- 
men,  afierting^  that  they  fhould  be  all  put  from  the  court,  except  his  Majefty  and 
children,  and  a  few  others  j  and  upbraiding  the  Englijh  for  fuffering  themfelves  to  be^ 
abufed  by  fuch  a  multitude  of  affscourings  rf  people.  The  pannel  acknowledged  the 
faA,  alledging  he  did  it  out  of  a  fit  of  madnefs;  for  which  he  was  forrowful,  and  put 
himiinr  in  his  Majefty's  will.  He  was,  by  his  Majefty^s  fpecial  warrant,  condemned 
to  ha^e,  firft  his  hand,  and  then  his  head,  ftruck  off,  and  affixed  on  the  Nether  and 
Weft  Port  on  a  prick  of  iron.   MS..  AbiL  u  '^o^^ 

♦  In  the  cafe  of  Frafer,  convifted  for  murder  30th  July  1^41,  the  court  delayed; 
pronouncing  iencence,  that  the  Lords  of  Parliament,  then  fitting,  might  be  ad^vifed 
with ;  and  afterwards  prefentcd  a  fupplication  to  the  parliament,  fetting  forth  the 
matter,  and  fpecially  the  nature  of  the  proof  i  taking  notice,,  that  there  was  no  direft 
jroof,  or  judicial  confeffiott>  but  only  indicia  et  prafumptiones ;,  therefore  praying 
their  Lordfhips  advice  and  opinion.  The  parliament  remitted  back  to  the  Juftices  to 
proceed  againft  the  perfon  convifted  accoxding  to  the  laws,  of  the  kingdom.  MS.. 
Abft.  i.  J89V 

f  There  is  a  very  curious  mftance.  of  this  in  the  moft^  ancient  reeord,  6to  MarciL 

1494- 
<*  Thomas  Turnbule  in  Fawlilhop,  Miles^  ad  ^naturam  Regis,  pro  arte  ct  parte 

««  furtive  furreptionis  xvii*  x  (34^)  ovium>  le  zowis^et  weddris,  extra  Skaddamnefs,  a 
«*•  Patricio  Murray,  ia  cotnmitiam  cum  Johanne  Wcirj  item  praarte  er  parte  furtive 
*<  lurreptionis^LXx:x.  catallorum,  xii.  equorum  et  equarum,  et  benoinim  utenfiliunv. 

^<'  nove  domus  extra  Cartcnhauch  in  com ,  cum  didlis  fuxihws  j  item  pro  arte  et 

J«  parte  furtive  furreptionis  LX.  ovium  extra  Lewynhop  a  Patricio  Murray  ^  item  pro. 
*<  funiva  rcc/:ptione  Robertl  Turnbule  de  Mudlaw  fuorum  filiorum,  Johannis  Turn- 
**  bule  dc  Newhalby,  Thome  Ncwtoun,  ct  Alex.  Gray  defunflo,  x^x.  (200)  ovium^ 
^  tSiXl*  uiuua. bavjls^  imius. vaccei^  xxvu  bourn  et  vaccarui%  trium equorum  et. equa-- 

"  runV 
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tence  was  pronounced,  the  punifliment  was  often  mitigated  by  war- 
rant from  the  King  or  council  *. 

Sentence  was  pronounced  in  prifbn,  when  the  perfon  convidled 
was  not  able  to  come  into  court  f . 

Often  after  convidlion,  a  punifhment  was  inflidled,  and  the  pan- 
nel  obliged  to  find  fecurity  to  appear  afterwards,  in  order  to  fuffer 
what  further  punifhment  might  be  thought  proper. 

**  rum,  a  David  Tait  de  Pryn  ;  item  pro  arte  et  parte  forti  et vii i  ^^  x.  ( 1 60)  ct  v i . 

**  ovium,  le  hoggis,  a  Georgio  Tait  de  Pryn,  et  fuis  tenentibus  extra  Sithop  ^  item 
•*  pro  arte  et  parte  furtive  fiimptionis  xvii.  capraruih  a  Johanne  Cleghorn,  et  fuorum 
"  bonorum  utcnfilium  ad  valorem  xl.s.  et  xl.  ovium,  le  zowis,  a  Willclmo  Cleg- 
**  horn  extra  Lechtanehop ;  item  pro  arte  et  parte  furtive  furreptionis  vii.  le  ftii'kls 
*<  a  Johanne  Scot,  extra  Glenfap;  item  pro  arte  et  parte  rapne  xxiiii.  bourn  et  vac- 
**  carum« 

^  R  E  X, 

*<  Juftice,  It  is  our  urill,  and  for  certain  confiderations  moving  us,  we  charge  zou, 
^<  yat  ze  charge  not,  nor  compel,  our  lovit  knycht  Sir  Thomas  Tumbule,  to  fynd 
<<  fourtie  in  our  juftice-air»  for  fatisfaccioun  of  party,  for  any  accioune  that  he  may 
<<  be  accufit  of,  committit  before  our  coronatioun  :  And  yis  precept  be  zou  fene  and 
**  underftandin,  dclyvir  ye  famyn  agane  to  ye  berar.  Given  under  our  fignet  at 
^  Linlithgow,  ye  xxv  day  of  Februar,  and  of  our  regne  ye  fevint  zer,"«— — MS.  in 
libr.    There  are  numberlefs  later  inftances. 

*  There  are  numberlefs  inftances  of  both  ;  and  fometimes  triab  for  treafon  were 
remitted  to  the  parliament;  Abft.  i.  394.  July  30.  1614.  In  the  cafe  of  John  Ro* 
nald,  indiAed  for  demembering  William  Donaldfon»  the  jury  found  the  pannel  was 
in  company  with  the  other  perfons  mentioned  in  the  label,  when  Donaldfon's  hand 
was  cut  off,  and  that  he  had  a  iword  in  his  hand ;  but  whether  he  was  the  perfon 
that  did  cut  off  the  hand,  they  can  neither  fyle  nor  cleanfe  him.  Upon  which  the 
juftice  delayed  fentence  until  he  advifed  with  the  privy-council  j  and  that  court  or- 
dained him  to  fatisfy  the  purfuer  for  the  demembration.   MS.  Abft.  i.  290. 

t  MS.  Abft.  i.  315-  This  was  Hb  have  been  done  in  1766;  but  the  prifoncr  efea- 
ped  before  the  day  to  which  the  court  had  adjourned  to  the  tolbooth  of  Edinburgh. 
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§  II.     Of  puni/hmcnts. 

TH  E  firft  mftance  of  punifliing  murder  by  hanging,    is  30th 
July  1630*;  till  that  tixiie,  the  punifhment  was  always  be- 
heading, whatever  was  the  rank  of  the  criminal.     Theft,  notour  a- 
dultery,   &c.  were  always  punilhed  with  hanging.     In  one  inftance 
(June  1604),  murder  was  punifhed  with  the  wheel  f . 

The  firft  inftance  of  hanging  in  chains  is  in  March  1637,  ^  ^he: 
^  cafe  of  Macgregor  for  theft,  robbery,  and  flaughter  :f . 

During  the  ufurpation,  fines  were  often  leilened^  or  altogether  rcr- 
mitted,  on  the  application  of  the  parties  ||» 

•  MS.  Abft  L  r82.  330. 

t  In  tlw  caft  of  WflBam  Weir  for  murder,  •«  he  waa  fcntenced  to  be  broken  alTvc 
•«  upon  a  wm  or  wheel,  and  lie  expofed  tliereon  for  twenty-four  hours ;  and  there- 
^  after  the  faid.  row,  with  the  body  on  it,  to  be  placed  betwixt  Leith  and  Warric-- 
^  fton,  until  orders  ihsiU  be  given  to  bury  the  body."  MS.  Abft.  i.  2*5. 

:^  Hfc  was  ftmcnccdto  be  hanged  in  a  chenzie  on  the  gallowlec  tHLhis  corpfc  rot. 
MS.  Abft.  i.  369.. 

IMS.  Abft.i,4^o«. 
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ARGUMENTS  and  DECISIONS, 

In     RemarkableCases, 

I 

Before  the  High  Court  of  Justiciary,    and 
other  Supreme  Courts,  in  Scotland. 


PART        I. 

CRIMINAL       CASES. 


N°  I.  April  1670. 

Sir  John  Nifbet,  his  Majesty's  Advocate^ 

A   G   A  I    N   s  t 

Thomas    Weir,    commonly  defigned  Major  Weir^    and  Jean 
Weir,  his  fifter/ 

V^nus  nefanda^  Incefi^  Adultery^ ,  Fornication^  and  Sorcery. 

THE  indiiJlment  againft  the  Major  fets  forth,  "  That  al* 
**  beit  [although],  by  the  laws  of  God,  the  Roman  law^ 
**  common  law  of  nations,  and  law  and  pradlice  of  this 
^*  kingdom,  the  crimes  of  Inceft,  Adultery,  and  Beftia- 
lity,  are  moft  atrocious  and  abominable  crimes,  and  are  and 
fliould  be  fevcrely  punifliable,  by  the  pains  of  death,  and  c6nfif^ 
cation  of  moveables ;  and  efpecially  the  faid  crimes  of  inceft  and 
beftiality  being  fo  horrid,  and  againft  nature  and  humanity  itfelf, 
are  and  ought  to  be  exemplarily  punifliable,   in  fuch  a  way  and 
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"  manner  as  is  fuitable  to  £o  high  and  heinous  abominations  :    Nc- 
"  verchelefs,"  ^c. 

Then  it  charges  him,  i/?.  With  attempting  to  defile  his  fifler- 
german  Jean,  when  ftie  was  but  ten  years  of  age ;  and  that  there- 
*  after,  when  fhe  was  paft  fixteen,  he  committed  inceft  with  her,  in 
their  father  s  houfe  in  Edinburgh,  and  elfewhere,  in  the  years  1621, 
1622,  1623,  1624;  and  that  he  and  his  fifter  being  now  aged  per- 
fons,  they  did  neverthelefs  continue  their  filthy  and  inceftuous  prac- 
tices till  lately.  .  2dfy^  That  in  the  year  he  committed  inceft,. 
in  his  houfe  in  Edinburgh,  with  Margaret  Burdon,  daughter  to 
Mein,  his  the  Major's  deceafed  wife,  and  Burdon,  her  firft 
hufband ;  at  which  time  fhe  was  married  to  an  EngUfhman,  ^dfyy 
That  he  committed  adultery  with  divers  married  women  during  hi& 
marriage  with  his  faid  wife,  and  when  he  was  fingle ;  and  his  whole 
life  has  been  a  continued  courfe  of  villany  and  lewdnefs ;  and  he 
has  perfifted  in  the  fame  until  he  was  of  great  age,  (paft  70),  and 
of  purpofe  did  keep  the  faid  Jean  Weir,  his  fifter,  in  his  houfe,  as 
alfo  JBefTie  Wemyfs  his  fervant,  for  twenty-two  years,  and  did  not 
put  her  away  till  lately ;  and  during  the  faid  fpace  lay  with  her,  as 
if  fhe  had  been  his  wife,  /^hfy^  That  he  proceeded  to  the  height  of 
brutifh  abomination,  in  committing  befliality  with  a  cow  in  1 650, 
1 65 1,  1652;  and  upon  one  or  other  of  the  days,  or  in  one  or  other 
of  the  months  of  the  faid  years,  he  having  ridden  to  the  weft  coun*- 
try  on  a  mare,  did  then  commit  beftiality  with  her.  S^^l^y  ^^  ^^  ^^ 
fmall  aggravation,  (if  any  can  be),  that  being  guilty  of  fuch  abo- 
minations, and  altogether  void  of  religion  and  the  fear  of  God ; 
yet  he  has  the  confidence,  or  rather  impudence,  to  pretend  to  fear 
God  in  a  fingular  and  eniinent  way,  beyond  others,  and  prefumed 
and  took  upon  him  to  pray  in  many  companies ;  thereby  endeavour- 
ing  to  conceal  and  palliate  his  villanies,  and  impofe  upon  the  world, 
and  to  mock  God  himfelf,  as  if  his  all-feeing  eye  could  not  fee 
through  the  flender  veil  of  hypocrify.  At  leaft  he  is  guilty  of  one  or 
other  of  the  aforefaid  crimes,  &c. 

The  record  next  bears,    ^*  My  Lord  Advocate  takes  inftruments, 

"  That 


April  1670.  The  Kikc  againft  Weirs.  3 

*'  That  the  pannel  [prifbner]  refufes  to  anfwer  to  his  dittay  [aiccufa- 
*'  tion]  at  the  bar  pofitively ;  but  fays,  he  thinks  himfelf  guilty  of 
the  aforefaid  crimes,  and  cannot  deny  them/' 
The  Juftices  found  thie  dittay  relevant,  [i.  e.  fufficient  to  infer  the 
<:onclufions]. 


IC 
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The  indiiShnent  againft  Jean  Weir  fets  forth,  "  That  albeit  by 
the  law  of  God,  the  Roman  law,  and  the  law  and  pradlic^  of 
this  kingdom,  inceft,  forcery,  witchcraft,  and  confulting  with 
forcerers,  witches,  necromancers,  or  with  devils  and  familiar  fpi- 
rits,  pr  the  feeking  and  taking  help,  or  refoiurce,  or  confultations, 
from  any  perfon  ufing  witchcraft  or  forcery,  are  crimes,  pradlices, 
and  abominations,  df  an  high  and  heinous  nature,  and  ought  to 
he  and  are  feverely  puniftiable,  with  the  pains  of  death,  and  con- 
**  fifcation  of  moveables  :  Neverthelefs,"  ^c. 

Then  it  proceeds  to  charge  her  with  committing  ijiceft  with  her 
brother,  as  above  ftated ;  and  that  flie  had  been  difcovered  by  her 
fitter  Margaret,  and  had  confeiled  the  crime  to  her  father  and  mo- 
ther, who  fent  her  out  of  the  houfe ;  yet  fhe  obftinately  continued  in 
the  wickednefs,  even  when  fhe  and  her  brother  were  of  great  age. 
That  when  fhe  was  teaching  a  fchool  at  Dalkeith,    in  the  year 

a  woman  came  to  her  houfe  there,  and  defired  the  faid 
Jean  to  employ  her  to  fpeak  to  the  Queen  of  Feirie,  and  to  ftrive 
and  battle  in  her  behoof  with  the  faid  Queen,  meaning  tmdoubtedly 
the  devil  \  and  next  day  a  woman  gave  her  the  root  of  fome  herb  or 
tree,  and  told  her,  fo  long  as  fhe  kept  that,  flie  would  be  able  to 
do  whatever  fhe  pleafed ;  and  alfb  the  faid  woman  defired  her  to  put 
her  hand  on  the  crown  of  her  head,  and  repeat  certain  words ; . 
which  fhe  did  :  And  "  albeit  it  was  evident,  that  by  the  forefaid 
"  ad:  and  circumflances,  that  the  faid  women  were  devils,"  and  e- 
vil  fpirits,  at  the  leaft  forcerers ;  yet  fhe  did  willingly  converfe  and 
^X)nfult  with  them,  and  take  the  faid  root  or  tree  from  them ;  and 
has  confefled,  that  fhe  did  keep  it  fbme  time,  and  did  find  the  help 
dhc  had  got  from  the  devil  was  effedlual,  in  fb  far  as  immediately' 
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after  the  faid  woman  or  fpirij  went  away,  Ihe  addreiled  herfelf  to 
fpinning ;  and  baying  fpun  hvt  a  flxoFt  time,  found  her  pirn  full 
of  more  yarn  than  poflibly  in  ib  ihort  time,  by  good  means^  could 
have  been,  &c. 

She  confefled  judicially  the  dittayj  on  which  the  Adrocate  took 
inftniments. 

The  Juftices  found  die  dittay  relevant  as  to  the  inceft ;  and  the  Ad- 
vocate declared  he  iniifted  upon  the  other  article  of  fbrcery  as 
an  aggravation. 

Several  witnefles  were  examined  againft  the  Major.  As  to  his  filler, 
her  own  declaration  was  the  only,  evidence  produced. 

The  jury  unanimoufly  found  the  Major  '^  guilty  of  the  horrid 
crimes  of  beftiality  with  the  mare  and  cow  libelled,  and  of  the 
crime  of  inceft  with  Jean  Weir,  his  fifter-«german,  in  manner  fpe- 
cified  in  the  dittay ;  as  alfo  by  a  plurality  of  voices  find  him  guil- 
ty of  adultery  and  fornication ;  as  alfb  i^nanimoufly,  and  in  one 
voice,  find  the  other  pannel,  Jean  Weir,  to  be  guilty  of  inceft  with 
the  faid  Thomas  Weir,  lier  brother-german,  in  manner  ipecified  in 
the  dittay." 

The  Juftices  adjudged  the  Major  to  be  ftrangled  at  a  ftake,  and 
then  his  body. to  be  burnt  to  aflies,  on  Monday  next,  [i  ith  A- 
pril  1670],  and  Jean  Weir  to  be  hanged,  and  all  their  goods  es- 
cheated. 

N.  B.  No  counfel  are  marked  for  the  pannels  in  the  record. 


N° 


2, 


Sept.  1678.  The  King  agalnfl;  Learmonth.—  5  \ 

•   \ 

N^  2.    .  September  icf.  1678; 

His  Majesty's  Advocate^ 

AGAINST 

TamesLjearmonth. 

AcceJJion  to  murder ^-^  Jury  fe*oeral  time^  reinclofed^  and  ordered  to  amend 
their  verdi^. 

THi  s  was  apolitical  trial;  in  which  the  procedure  and  judge- 
ment were  mod  improper,  according  to  Fountainhall,  p.  1 3. 
14,  In  p.  26.  he  takes  notice  of  a  cafe  of  child-murder,  in  which 
ther  jury  was  reincloied  to  amend  their  verdidL 

,AB.  Sir  G.  Macken^^.  Alt.  Sir  Q.  Lockhart,  David  Tboirs. 


J^^j.  September  13.  1678^ 

His  Majesty's   Advocate, 

AGAINST 

•     •       -  •  •         ♦   k 

Ten     W  o  m  e  n» 

Witchcraft. 

THe  Y  were  found  guilty  "  of  the  crin^q  of  witchcraft,  in, re^ 
**  fpe<5l  they  now  all  confefled  pacStiod)  with  the  devil,  and  ire-^ 
^*  nouncing  their  baptifin ;"  and  condemned  to  be  burnt, 

Mr  Gideon  Penman,  a  minifter,  who  had  been  deprived  for  inv- 
moralities,  was  accufed  by  fbme  of  the  witches  of  being  prefent  at 
their  me^ings  witii  the  ^yil,  who  called  him  his  chaplain.  He  wa» 
obhged  to  find  fecurity  to  (land  trial.  — ■ — •  Fountainhall  lays,  they 
were  ready  to  have  accufed  many  gentlewomen,  and  others  of  fa- 
ihion,  had  they  been  permitted,^ 
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N  4.  December  13.  1681. 

His  Majesty^s  Advocate, 

AGAINST 

The  Earl  of  A  r  g  Y  l  e. 
Treafon. 

TH  E  libel   [charge]  was  found  relevant  to  infer  treafon,  upon 
a6l  30.  pari.  8.  James  VI. ;  and  relevant  to  infer  death,  upon 
a6l  10.  pari.  lo.  James  VI. 

Eleven  peers  and   four  lairds  [landed  gentlemen]  vrho  compoied 
the  jury,  brought  in  unanimoufly  a  verdidl,  Dec.  13. 1681,  againft  him. 
Doom  of  treafon   and   forfeiture  v^as  pronounced  againft   him 
Dec.  23.  1 68 1,  after  he  had  made  his  efcape. 
See  too  Fountainhall,  p.  166. 

yiEl.  Sir  G.  Mackenzie^         Alt.  Sir  G-  Lockhart,  Sir  J.  Dalrymple,  W.  Pringle,  &c. 

N^  5.  December  2 1 .  1 685. 

His  Majesty's  Advocate, 

A   G   A   I    N   s   t 

The  deceafed  James  Scot  Duke  of  Buccleugh,  Anna  Duchefs 
of  Buccleugh,  and  her  children.  Sir  James  Dalrymple  of  Stair, 
and  Andrew  Fletcher  of  Salton^ 

TreafoHj. 

THE  charge  was  laid  on  aft  69.  pari.  1540,  **  anent  [concem- 
'*  ing]  forfeiting  heirs  for  the  treafon  of  their  predeceflbrs,** 
and  a<5l  1669,  allowing  forfeitures  in  abfence.  The  Duke  and  Mr 
Fletcher  were  accufed  for  the  invafion  of  England;— Sir  James  for 
entertaining  intercommuned  rebels  in  1679,  1680,  1681,  1683,  be- 
fore he  fled  abroad.  ■         See  Fountainhall,  p.  386.  388. 

N^6. 


Aug,  "1687.  The  King  againft  Burnet. 


N°  6.  -^uguft  29.  1687. 

His  Majesty's  Advocate^ 

AGAINST 

Dr  Gilbert  Bu  rnet* 

TH  E  record  bears,  that  this  day  the  Dodor  was  often  called 
to  compear  to  underly  the  law,  [ftand  trial],  for  the  crimes 
of  treafon,  in  fo  far  as  he  being  a  Scotchman  by  birth  and  educa- 
tion, had  been  cited  at  the  mai'ket-crofs  of  Edinburgh,  pier  and 
fliore  of  Leith  :  That  he  did  write,  (Hague,  i  ft  May  1687),  and 
fubfcribe  a  letter,  to  the  Eari  of  Middleton,  one  of  the  principal  Se- 
cretaries of  State  for  England,  acquainting  him.  That  he  was  inform- 
ed of  the  procefs  of  treafon ;  and  for  anfwer  writes,  That  he  had  been 
thirteen  years  out  of  the  kingdom  of  Scotland,  and  is  now  upon  the 
point  of  marrying  in  the  Netherlands ;  and  that  he  is  naturalifed 
by  the^  ftates  of  Holland  ;  and  that  thereby  (during  his^  ftay  there) 
his  allegiance  is  tranflated  from  his  Majefty,  to  the  fovereignty  of 
the  provinces  of  Holland  ;  and  in  the  end  of  his  letter  certifies,  that 
if  his  declinature  be  not  taken  oflf  his  hand  to  fift  the  procefs,  "  he 
will  appear  in  print y  in  his  own  defence,,  and  will  not  fo  far  be- 
tray his  own  innocence  as  to  fuffer  a  thing  of  that  nature  to  pafs. 
upon  him ;  in  which  he  will  make  a  recital  of  affairs  that  has 
paffed  thefe  twenty  years,  and  a  vaft  number  of  particulars  which 
"  he  believes  vrill  be  difpleafing  to  his  Majefty  ;  and  therefore  de- 
•*  jSres  he  may  not  be  forced  to  it :"  which  is  a  dire(5t  declining  of 
his  Majefty's  authority ;  denying  his  allegiance  to  his  Majefty  j  and 
afferting  his  allegiance  is  tranflated  from  his  Majefty  to  the  fovereiga 
of  the  ftates  of  Holland ;  and  a  threatening  of  his  Majefty,  to  expofe, 
traduce,  and  difparage,  and  belie  his  MajeftyV  government,  and 
the  public,  almoft  for  twenty  years  paft,  though  he  acknowledges  it 
will  be  difpleafing  to  his  Majefty :  yet,  by  a  moft  indifcreet  and  diP 
•  loyali 
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loyal  infolence,  he  threatens  to  do  it  in  contempt,  except,  forfboth, 
his  Majefty  fliall  acquiefce,  and  fufFer  the  decline  of  his  royal  autho- 
rity, to  pafs  from  the  procefs,  as  having  no  allegiance  due  to  him 
from  the  Dodlor,  in  manner  at  length  mentioned  in  the  criminal 
letters  raifed,   &c. 

The  court  adjudged  him  to  be  denounced  our  Sovereign  Lord's 
rebel,  and  put  to  the  horn,  and  efcheated  all  his  goods. 


N^  7.  June  4.  1694. 

John  Little  of  Riggs,  writer  in  Edinburgh,  with  concourfe  [con- 
currence] of  his  Majefty 's  Advocate, 

AGAINST 

Alexander  and  William  Henrysons* 
Cafe  remitted ^  to  the  Ju/iices  of  tfje  Peace. 

IN  this  cafe  the  libel  charged  hamefucken  *,  riot,  battery,  and  de- 
famation ;  but  the  firft  having  been  paft  from,  the  court  remit- 
ted to  the  Juftices  of  Fifefhire,  "  with  power  to  them  to  proceed 
**  therein,  to  the  final  decifion  thereof,  and  to  determine  upon  the 
^'  expences  of  the  witnefles  adduced  before  this  court,  and  upon 
"  the  whole  other  expence  of  this  criminal  procefs,  by  which  of 
**  the  parties  the  fame  fliall  be  paid." 

A6l>  Advocatus,  Frank.  Mt.  Sir  Pat.  Hiimc^  WaL  Pringlc. 

*  From  hainiy  [home],    and  foekeriy  [to  feck  or  purfiie].    The  nature  of  tlie 
crime  is  explained  below,  in  Macgregor's  cafe,  1752* 


N*«. 


Dec  1694*  Fletcher,  &c.  againflGiLLEspiE,  Sec. 


N^  8*  December  24.  1694. 

Henry  Fletcher,  coufin-german  to  the  deceafed  Major  Menzies, 
Lieutenant--Coloiiel  Home  of  Craden,  and  his  Majefty's  Advo- 
cate, 

AGAINST 

JojHN  Gillespie,  John  Anderson,  and  Robert  Stevenson,. 

Officer  'who  has  a  iv arrant  to  apprehend  a  per/on  accufed  of  murder ^  may  \ 

kill  him  ivith  impunity  if  he  reft/i. 

THE'pannels  were  indidled  for  die  murder  of  Major  Menzies. 
The  defence  was,  That  he  had,  the  day  before  that  libelled,  killed 
Mr  Park,  town-clerk  of  Glalgow ;  and  when  they  endeavoured  to  ap- 
prehend him,  in  confequence  of  a  legal  warrant,  he  refilled  them 
with  his  drawn  fword  ;  and  therefore  it  was  juftifiable  to  kill  him, 
aft  22.- pari.  i.  feff.  i.  Ch.  II.  "  concerning  the  feveral  degrees  of  ca^ 
"  fiial  homicide.'^ 

In  this  cafe  the  interlocutor  on  the  relevancy  is  as  follows.  **  Sul^ 
tain  the  libel  relevant  to  infer  the  pains  of  death  libelled  ;  but  al- 
fo  fuftain  the  defence  proponed  for  the  pannels,  viz.  That  they, 
either  by  order  of  Mr  Francis  Montgomery,  a  privy  counfellor, 
or  of  the  magiftrates  of  Glafgow,  proceeding  upon  the  notoriety 
I  "  of  the  murder  the  day  libelled,   committed  upon  the  per/bn  of  Mr 

"  Park  the  town-clerk,  and  the  flight  of  the  Major,  relevant  to  elide 
the  libel  ftrnpliciter^  unlcfs  the  purilier  prove,  that  the  Major  of- 
fered to  furrender  himfelf  prifofter  before  the  faid  Major  was  at- 
**  tacked  by  the  pannels,  which  they  fuftain  relevant  to  elide  the 
"  forefaid  defence,  quoad  fiich  of  the  pannqls  only  as  did  adlually 
"  kill,  or  gave  command  to  flioot,  after  his  offer  to  furrender,  as 
"  faid  is  ;  but  not;^  againfl  any  other  of  the  pannels  as  art  and  part, 
"  in  refpedt  they  were  afliflihg,  in  aHu  licito :  and  repek  all  the  o- 
"  dier  defences,"  &c. 

B  The 
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The  jury  found  the  libel  not  proved,  and  the  defence  proved ; 

and  that  it  was  not  proved  the  Major  oflfered  to  furrender  him- 

felf  before  he  was  attacked. 
Upon  this  the  panaels  were  diibiined  from  the  bar. 

AEt,  Sir  Ja.  Ogilvie  Solicitor,  Menzies,  Ro.  Forbes*       Alt.  Sir  Pat.  Huiae,  Wal. 
Pringle. 

N.  B.  There  are  long  informations^  and  additions  to  them,  by  way  of  minutes, 
in  the  record. 


N°  9.  A^ufi  5.  1695. 

Andrew  Lord  Rollo,  and  his  Majefty's  Advocate, 

AGAINST 

James  Edmonston  of  Newtom 
Accejffum.to  murder  pvmjhcd  %vith  hanijhmcvt  for  life. 

HE  was  indidled  for  being  acceflary  to  the  mxirder  of  the  Mafter 
of  RoUo,  who  was  killed  by  Patrick  Graham  of  Inchbraco* 
The  libel  was  fuftained  by  the  court,  relevant  to  infer  an  arbitrary 


The  jury,  all  in  one  voice,  found  it  proved,  i^.  That  Graham  of 
Inchbraco  had  no  fword  about  him  when  he  came  from  Invermay's 
houfe.  %dly^  That  the  fword  with  which  he  killed  the  deceafed, 
was  the  pannel's.  j^dly^  That  after  he  was  killed,  the  pannel  faid  he 
thought  it  fairly  done,  and  the  pannel  and  Inchbraco  whifpered  to- 
gether. 

The  court  baniflied  him  for  life,  and  ordered  him  to  leave  the 
kingdom  betwixt  and  the  ift  November  then  next,  and  to 
remain  till  he  found  fecurity  not  to  return  under  the  penalty  of 
lOQO  merks, 

ASi.  Sir  Ja.  Stewart,  tt  alii.         Ak.  Sir  Fat.  Hume>  Cuxuog^iaiD,  Wal.  PriDg^» 

N**  10. 


Nov.  tSgs-  Th^  King  ftgalnft  Cuming.  h 


N^  lo.  November  6.  1695. 

His  Majesty*s  Advocate^ 

AGAINST 

George   C  u  m  i  n  g. 
Murder. — Special  verdiB.  -*-  Capital  fentence-^ 

HE  was  indidled  for  the  murder  of  Patrick  Falconer,  a  foldier  j 
and  the  jury  found  it  proved.  That  fbme  words  falling  out 
between  George  Cuming^  the  panne!,  and  three  foldiers,  in  the  Weft; 
Peat,  in  the  mcmth  of  September  lail,  the  fbldi^^  drew  their  h^tj^ 
onets,  and  advanced  to  the  pannel ;  who,  when  they  were  within^ 
the  length  of  his  fwcnrd,  drew  the  fame ;  and  defending  himfelf, 
Fatrick  Fakoner,  one  of  the  three  foldiers,  was  killed;  whereby 
dicy  found  him  guilty  of  manfiaugtaer. 

The  court  lentenced  him  to  be  hanged,  and  eicheated  Ins  move^ 

ables. 
A  hard  judgemenr,  thov^K  he  was  au^»  rixa.    See  hform.  for 
JFkbaveUj  in  bis  trials  p.  S2. 

Alt.  Sir  Ja*  Stewart,  Sir  Ja»  Ogilvf*  jflr.  Sir  Pat.  Hume,  Dav.  Forbes. 
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N°  H.  December  23.  1696. 

Sir  James  Stewart,  his  Majesty's  Advocate, 

AGAINST 

Thomas   Aiken. 
Blqfphemy  capitally  punt/bed. 

HE  was  indidled  for  blafphcmy  by  order  of  the  Privy  Council, 
and  fo  the  indidlmcnt  bears,  upon  the  law  of  God,  the 
law  of  this  and  all  other  well  -  governed  realms,  and  fpecially 
lift  adl,  I  ft  pari.  Ch,  II. ;  and  nth  ad,  jth  feJT.  of  the  then  pre- 
fent  parliaments 

It  was  charged,  inter  alia^  That  he  had  called  the  Old  Teftament 
Ezra's  fables,  profanely  alluding  to  Efbp's  fables  :  That  he  had 
called  Chrift  an  impoftor,  who  had  learned  magic  in  Egypt,  from 
whence  coming  into  Judea,  he  had  picked  up  a  few  fifher-fellows, 
who  he  knew  by  his  £kill  in  phyfiognomy  had  ftrong .  imagina- 
tions, and  through  their  help  played  his  pranks,  as  he  blafphe- 
moufly  termed  our  Saviour's  miracles  :  That  Mofes  was  a. better  art- 
ift  and  politician  than  Jefus  ;  and  that  the  fcriptures  were  ftuffed 
with  madnefs,  nonfenfe,  and  contradidlions,  fo  that  he  admired  the 
ftupidity  of  the  world  in  being  fo  long  deluded  by  them :  That  he  re- 
jected the  myftery  of  the  Trinity  and  incarnation ;  maintained,  that 
God,  the  world,  and  nature,  are  but  one  thing ;  had  faid,  he  pre- 
ferred Mahomet  to  Jefus  ;  and  hoped  he  would  fee  Chriftianity  ex- 
tirpated ;  and  was  confident  it  .would  be  fo  in  a  fhort  time : 
That  when  he  found  himfelf  cold,  he  had  wiftied  to  be  in  the  place 
Ezra  called  Hell  to  warm  himfelf,  &c. 

The  court  found    "  Curfing  or  railing  upon  any  of  the  perfons  of 
**  the  Blefled  Trinity,  relevant  to  infer  the  pain^  of  death ; 

"  and 


Jfeb.  1^97.  Davidson  againft  Douglas.  13 

"  and  the  other  crimes  likewife  relevant  to  infer  an  arbitrary 

"  punifliment." 
The  jury,   December  24.   1696,    "  unanimoufly  find  it  proven, 
That   the   pannel   has  railed  againft  the  firft   perfon,   and   alfo 
curfed  and  railed  our  blefled  Lord,  the  fecond  perfon,  of  the  Holy 
"  Trinity  ;   and  further  find  the  other  crimes  libelled  proven/* 
The  court  adjudged* him  to  be  hanged,  and  his  body  to  be  interred 

at  the  foot  of  the  gallows,   and  cfcheated  his  moveables. 

He  was  executed  accordingly. 

N.  B.  The  record  does  not  take  notice  of  any  informations  or  pleadings^  or  thc^ 
appearance  of  any  counfel  for  him. 


N^  12,  February  1697. 

Christian  Davidson,  and  his  Majefty's  Advocate, 

AGAINST  « 

Captain  Charles  Douglas,  Enfign  Francis  Scot,  and  Alexander 
Stewart. 

Rape.  —  Special  verdi^. — Arbitrary  puni/hment. 

'Tp  H  E  indidlment  charged.  That  the  Captain,  with  the  affift- 
•*^  ance  of  the  other  two,  did,  upon  the  13th  0(5lober  1696, 
commit  a  moft  vile  and  atrocious  rapt  [rape]  upon  the  perfon  of 
Chriftian  Davidfon,  a  poor  innocent  maid,  going  about  her  lawful 
affairs,  in  the  Green  of  Glafgow,  and  that  under  the  cloud  of  night, 
and  w:ith  feveral  other  villanous  and  aggravating  circumftances, 
fuch  as  laying  violent  hold  on  her,  and  dragging  her  away  by  force, 
tirring  off*  her  cloaths,  and  beating  her  perfon,  notwithftanding 
her  crying  and  refilling  to  her  power,  hindering  all  other  perfons 
from  coming  to  aflift  her ;  and  laft  of  all  by  mocking  at  her  di- 
ftrefs  and   calamity,   and   boafling  and  glorying    in    the   wicked- 

nefs. 

The 
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The  diet  was  coatinvied,  wid  the  lawyers  ordered  to  interchange 
their  debates. 

It  was  objecJled,  in  defence,  i.  That  no  abdudion  was  libelkd,^ 
fo  that  the  charge  was  oxxljjfuprum  waknium^  which  is  not  f\:^cient 
to  infer  death* 

Afifw^r.  Not  neeeflary  to  libel  abd\i(^ion|  in  order  to.  fuhjoft  to 
the  pains  of  death. 

2.  The  woman  did  not  complain  for  a  confiderable  time  after  the 
crime  is  faid  to  have  been  committed^  whereas  the  law  requires  fhe 
ihould  in  twenty-four  hours. 

Anf.  This  not  neceflary  by  our  later  practice. 

3.  The  pannels  will  prove  alibis  by  fhowing  in  what  company 
they  were  from  the  morning  of  the  day  libelled  till  night. 

Anf.  This  not  relevant  as  offered.  Alibi  is  an  exception  that  onnes* 
the  neareft  of  any  to  denying  the  libel  *  ;  and  therefore  lawyers  re- 
quire, ift^  That  it  ihould  be  fa  qualified  as  to  fhow  it  was  impof- 
fible  for  the  perfon  who  pleads  it  to  commit  the  crime,  as  when 
he  is  alledged  to  have  been  in  another  kingdom,  or  at  a  great  di- 
ftance,  but  here  it  is  not  denied  he  was  in  the  fame  town.  2^, 
When  alibi  is  relevantly  qualified,  it  muft  be  proved  by  unexception- 
able witnefles ;  but  here  fellow-foldiers  only  named,  who  are  not,  in. 
fuch  a  cafe,  omni  exceptione  tnajores^ 

The  court  found  ^*  the  p^nncl's  violently  ravifhing  Chriftian  Da- 
•'  vidfon,  or  being  art  and  part  thereof,  relevant  to  infer  the 
**  pains  libelled ;  and  finds  the  aggravations  libelled,  relevant 
^*  to  infer  an  arbitrary  punifhment ;  and  repels  the  defence  of 
**  alibi  as  proponed,  and  the  haill  other  defences,*'  &c. 
The  verdidl  was  as  follows:  *'  February  23.  1697.  ^^^  ^^  P^^" 
^*  nels.  Captain  Charles  Douglas,  Enfign  Francis  Scot,  and  Alexan- 
der Stewart,  violent  ravi&ing  Chriftian  Da  vidfon,  or  being  art 
and  part  thereof,  not  proven  ;  and  the  plurality  of  the  faid  mem- 
bers of  aflize,  by  the  mouth  of  their  faid  chancellor,  find  the 
aggravation  libelled,  in  relation  to  Chriftian  Davidfon,  not  defi- 

*  See  note  on  Maciean^s  cafe,  N^z  1  • 

*•  nitely 
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nitely  proven;  but  the  whole  aflize,  by  their  faid  chancellor, 
find  it  proven,  that  Captain  Douglas,  pannel  forefaid,  the  day 
libelled,  being  about  three  quarters  of  an  hour  or  thereby  from 

**  his  company  in  Mrs  Brown's  houie,  and  having  returned  to  the 
faid  company,  was  queftioned  by  fome  of  them  where  he  had 
been,  to  which  he  anfwered,  he  was  getting  a  maidenhead,  and 

**  fhowed  his  knee  fykd  [fouled]  with  black  dirt,  but  condefcended 

**  upon  none  [did  not  mention]  whofe  it  was." 

The  court  fentenced  him  to  pay  300  merks  Scots,  of  which  ten  for 
fais  Majefty^s  ufe,  the  reft  to  Cfaiiftian  DavkLGm* 

JtB.  Sir  James  Stewart.  jtk.  Hugh  DaJrjmpk,  Skeeti,  David  Forbes. 
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N^  13*  February  8.  1697^ 

Elisabeth  Gordon  and  his  Majefty's  Advocate, 

AGAINST 

Sir  Godfrey  Macculloch* 
Murder. -^^pecial  verdifl. --^-Capital fentence. 

HE  was  indidled  for  the  murder  of  William  Gordon  of  Cairdines 
in  1 690,  after  which  he  fled  abroad. 
The  jury  found  it  proved.  That  the  pannel  gave  the  deceafed  a 
fliot  in  the  leg  beneath  the  gaiter,  by  which  his  leg  was  broke  ;  and 
that  he  died  the  fame  night. 

The  court  adjudged  him  to  be  beheaded  at  the  market-crofs  of  E- 
dinburgh,  and  efcheated  his  moveables. 

A6l*  Sir  Ja.  Stewart,  Sir  P.  Hume,  Rob.  Stewart  fcnior.  Alt.  Sir  David 

Thoirs,  Hugh  Dalrjnnplc,  Ferguflbn)  Dav.  Forbes.  Very  long  papers  in 

this  cafe. 


-•*, 
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N.^  14.  September  14.  i699,: 

His  M  A  J  E  s  T  Y*s  Advocate, 

AGAINST 

John  Murdoch  and  Janet  Douglas.. 
Adultery. --^Arbitrary  puni/hment.. 

THey  were  capitally  indidled,  upon  the  law  of  God,  and  the  CS— 
non  lanv^  for  adultery,  aggravated  by  their  being  married,  per- 
fons,   the  man  having  a  wife^  and  the  woman  a  hufband. 

The  libel  was  reftridled  to  an  arbitrary  punifhment;  upon  whichi 
they,  came  in  the  King's  will,  and  confented  to  be  banifhed  Scotland^ 
for  life  J  and  they  were  fo  accordingly.. 


N^  15^.  September  14.  1699., 

William  Douglas  of  Domock, 

against 
Robert  Carmichael  Schoolmafter;. 

Murder. — Arbitrary  puni/hment. . 

THE  charge  againft  him  was.  That  underftanding  John  Douglas^, 
fon  to  Douglas  of  Dornock,  was  to  be  taken  from  his  fchool,, 
he  refolved  to  do  the  poor  child  harm;  and  for  that  purpofe  having 
bolted  the  door  of  his  fchool-houfe,  and  caufed  two  of  the  fcholars. 
hold  the  child's  hands,  he  lafhed  him  with  whips  of  ftrong,  bend- 
leather  till  he  was  weary ;  and  having  refted  himfelf,  did  fo  a- 
gain ;  and  thereafter  drove  the  child's  breaft  againft  the  corner  of  a . 
deflc,  which  rendered  the  child  fenfelefs ;  notwithftanding  he  lafhed, 
him  a  third  time,  fo  that  his  buttocks  and  back  became  greatly  fwell- 

ed 


March  lyar.        The  Queen  againft  Anderson,  &c.  17 

cd  and  difcoloured;  lad  of  all,  he  ftruck  him  betwixt  the  fhoulders 
with  the  fliaft  of  his  whip,  upon  which  the  child  died ;  and  then 

Carmichael  abfconded. 

The  counfel  for  the  profecutor,  Nov.  13.  1699,  declared,  theyre- 
ftridled  the  libel  "  to  manjlaughter^  by  malicious  killing  and  flay- 
"  ing ;  and  that  they  fliall  not  libel  nor  profecute  the  fame  as  mur- 
••  der  ex  in/idiisy  or  murder  under  truft." 

He  was  fentenced  to  receive  feven  flxipes  in  the  Lawn-market,  fix 
at  the  crofs,  and  five  at  the  Fountain- well ;  and  to  be  detained  in 
prifon  till  he  find  fecurity  to  leave  the  kingdom,  never  to  return,, 

under  all  the  highejl  pains. 
V 

N^  16;  March  22.  1701". 

Her  Majbstt^s  Advoc  at  b, 

AGAINST 

TaoiMAS  Andbjlson  and  JofiN  WtiR. 

Commutation  ofpuni/hment  hy  the  privy  council.-'^  Per/on  nvho  returned 
after  banijhment  hange  d. 

AKdehson  having  been  condemn^  to  death  in  1694,  and  Weir  in' 
1 699,  for  falfifying  the  coin,  the  privy  council  commuted  [chan- 
ged] the  fentence  inco  banishment,  they  ^a(5Ung  themfelves  not  to' 
«tum  to  Scotland  tinder  the  pain  of  death. 

They  returned,  however,  afterwards;  upon  which  the  privy 
council  recommended  to  the  covut  to  fix  a  new  day  for  putting  the 
former  fentence  in  execution.  This  was  done ;  and  they  were  hang^- 
«d.  accordingly,. 


N^i7; 
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N°  17, 


1704, 


Her  Majesty's  Advocate, 


A    G    A    I     N    s    T 


James  Drysdale  and  Barbara  Tannahill. 

Incejl  capitally  punijhed  on  a  complete  proof  \  arbitrarily  on  a  defcBifvc 
proof. 

THe  Y  were  indidled  for  inceft,  upon  the  law  of  God,  the  law  of 
this  and  all  other  well- governed  realms,  and  fpecially  ajfl  14. 

pari.  I.  Ja.  VI. She  confefled  the  crime. 

The  court,  Jan.,  2 2.  1704,  found  the  libel  relevant  to  infer  the 

pains  of  death. 
The  jury,  "  all  in  one  voice,  find.  That  the  faid  Barbara  Tanna- 
*'  hill  her  judicial  confeflion,  before  the  Lords  of  Jufticiary,  and  the 
"  inqueft,  together  with  the  concurring  witnefles  their  depofitions, 
doth  fufficiently  prove  the  indidbnent  againft  her ;  but  refers  her 
retradling  to  the  Lords  themfelves :  And  as  to  James  Dryfdale,  we 
find  nothing  proven  againft  him,  except  the  woman's  aflertion, 
which  Is  proven  by  concurring  teftimonies,  together  with  her  ju- 
"  dicial  confeflion;  which  is  a  great  prefiimption  of  his  guilt  of  the 
^'  crime  indidled." 

The  court  delayed  pronouncing  fentence  for  a  confiderable  time ; 
but  at  laft  they  adjudged  the  woman  to  be  hanged,  and  ba- 
niihed  the  tnan. 


€( 
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jflt.  David  Forbes,  Belfches. 


N^i8, 
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June  1705.  The  Queen  againft  Bisset,  &c.  19 


N°  18.  June  2$.  1705* 

Her   Majesty's    Advocate, 

A    G    A    I    N    S    T 

William    Bisset    and   Jean    Currier. 
Arbitrary  punijhment  on  a  femiplena  probario  of  murder. 

THey  were  indidled  for  poifoning  William  Biffet's  wife.  The 
jury  found  the  crime  proved  by  one  witxiefs. 
The  court  adjudged  Biflet  to  be  fcourged,  pilloried,  and  banifhed 
to  the  Eaft  or  Weft  Indies  j  and  Currier  to  be  baniihed  to  the 
faid  plantations,  and  detained  in  the  corre(5iion-houfe  till  an 
opportunity  of  tranfporting  her  offer.. 


N^  19.  December  1705. 

MrDa-irid  Drummond,  Treallirer  of  the  Bank,  and  the  Cautioners  of 
Robert  Pringle,  late  Teller  there,  with  concoune  of  her  Majefty's 
Advocate, 

AGAINST 

The  faid  Robert   Pringle. 
Embezzlement  of  money  in  br4ach  of  trujl  arbitrarily  puni/hed.^ 

TH  E  indidment  fets  forth,  **  That  where  the  duty  of  a  fervanc 
"  is  fidelity ;  and  that  the  defrauding  his  matter  of  his  goods  is 
evidently  theft,  theft  under  truft,  and  domeftic  theft';  yet  he,  a  fer- 
vant  of  the  Bank  as  a  teller,  drd,  in  December  laft,  embezzle  and 
fteal  the  Bank's  money,  and  thereafter  fled ;  which  occafioned  a 
review  to  be  made  of  his  books  and  accounts,    and  a  fearch  of 

C  2  **  hiB> 
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his  drawers,  by  the  creditors  of  the  Bank  *,  with  concurrence  of 
a  magiftrate ;  when  he  was  found  to  have  run  fliort,  embezzled, 
or  ftolen,  L.  425,  10  s.  Sterling,  as  by  his  books  and  other  evi- 
dence would  appear ;  and  when  he  was  taken,  certain  fums  were 
found  upon  him ;  and  his  crimes  are  aggravated  by  his  obftinately 
refufing  to  difcover  how  the  reft  of  the  mon^y  had  been  difpofed 
of."  And  the  indidlment  concludes,  *'  That  he  fliould  not  only 
be  decreed  to  reftore  cum  omni  caufuy  but  piuaifhed  with  the  pains 
of  death,  and  confifcation  of  moveables." 
It  was  pleaded  in  defence,  ifty  That  he  was  no  domcftic  lervant, 
the  Bank  not  being  like  a  private  paterfamilias ;  nor  was  he  lodged 
and  entertained  in  it.  idty^  His  truft  was  not  as  a  fervant,  but  as 
an  officer ;  as  flich  he  found  caution,  and  is  liable  ex  cotOraBu  for 
damages.  3^/k,  There  couki  be  no  theft  in  this  cafe ;  bccaufe  mo- 
ney is  a  fungible,  and  he  not  liabk  for  the  fpecies^  but  for  the  fum, 
which  is  a  genus.  4thfyj  There  could  be  no  theft ;  becaufc  the 
contrcdlation  of  the  money  was  ab  initio  with  the  confent  of  the  Bank. 
In  fhort,  he  co^ld  be  in  no  worfe  iituation  than  a  fraudulent 
bankrupt,  who  is  by  ftatute  only  fubjedled  to  an  arbitrary  punifh- 

ment. 

The  court  found  Ae  libel  relevant  to  infer  an  arbitrary  punilli- 
ment. 

*  In  1704,  the  Bank  of  Scotland  (then  the  only  bank  in  this  country)  flopped  pay- 
ment. The  occafion  will  appear  from  the  following  rcfolutions  of  the  general  court 
ofdireftors,  that  were  thus  entered  in  their  books  15th  December  1 704  ;  "  Pay- 
«  ment  being  now  ftoppcd  at  the  Bank,  through  the  deficiency  of  cafh,  occafioned 
«  bv  extraordinary  and  unexpected  demands  within  thefc  twenty  days  pafV,  upon  a 

<  report  of  railing  the  value  of  money,  induftrioufly  promoted  and  ipread  by  fomc 
«  pcrfons,  and  upon  the  real  fcarcity  of  cafli  all  over  the  kingdom  :  Therefore  my 
«  Lord  Prefident  of  the  court  of  SefEon,  Sir  William  Bruce,  and  Sir  Robert  Black- 
«  wood,  (three  of  the  direftors),  are  appointed  inftantly  to  wait  on  my  Lord  Chan* 

<  cellor,  and  acquaint  his  Lordlhip  of  this  emergent.'*    They  having  done  fo,    re- 
ported, the  privy  council  were  to  meet  at  fix  o'clock  that  evening.    **  Ordered,   That 

<  a  reprefentation  be  made  to  the  coujcicil  of  this  ftop  of  payment,  and  the  occa- 
«  fion  thereof;  and  craving,  That  their  Lordfhips  may  take  infpeftion  of  the  Com- 

**  pany's  books,  and  fee  the  lUfficiency  of  the  nation's  fecurity  from  the  Bank.'* 

He 
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He  confcfled;  and  the  jury  found  the  indi<5lment  proved  j  upon 
which 

He  was  Sentenced  to  be  fet  on  the  cockftool,  [pillory],  with  a 
paper  on  his  bread,  defcribing  his  offence ;  and  to  be  detain- 
ed in  prifon  till  he  fatisfied  the  Bank,  and  relieved  his  cau- 
tk>neFS. 

yfflf.  Da.  Dalrymple,  Alt.  Da.  Forbes. 


N^  20.  1 709. 

Her  Majesty's  Advocate, 

A     G      A      I      N     S      T 

Robert  Balfour,    Matter  of  Burleigh. 

Murder. — Special  verdifl.  —  Judgement  of  death  upon  tt^  though  it  con^ 
tained  an  abfurd  qualification. 

TH  E  indidment  againft  Robert  Balfour,  eldeft  fon  of  Lord  Bur- 
leigh, commonly  cdWtd  Mcifter  of  Burleigh^  fet  forth,  "That 
"  where  by  the  law  of  God,  and  of  this  and  all  other  w^ll-govern- 
cd  realms,  the  crim^  of  murder  or  manflaughter  is  a  heinous  and 
atrocious  crime,  fpecially  when  committed  upon  fet  purpofe  and 
forethought  felony,  and  ought  to  be  feverely  punifhed;  never- 
thekfs  it  was  of  verity,  that  he,  ihaking  off  all  fear  of  God,  and 
regard  to  her  Majefty's  authority  and  laws,  did,  upon  the  9th,  or 
one  or  other  of  the  days  of  April,  in  the  year  1 707,  moved  by  a 
moft  wicked  and  unaccountable  malice,  come  to  the  town  of  In- 
verfceithing  on  horfeback,  and  in  arms,  with  two  or  three  attend- 
ants ;  and  having  inquired  for  Mr  Henry  Stenhoufe  fchoolmafter, 
and  he  appearing,  he  inquired  at  him,  if  he  was  Mr  Henry  Sten- 
**  houfe;  and  behaving  anfwered  he  was,  he  afked  him,  if  he 
"  knew  him  J    and  he  anfwering.  No,  he  faid  to  him,  he  was  the 

**  Matter 
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Mafter  of  Burleigh,  and  he  had  fpoke  to  his  difadvantage  *,  and 
he  muft  fight  him,  or  words  to  that  purpofe ;  to  which  Mr  Hea- 
ry  made  anfwer,  that  he  was  not  of  his  acquaintance ;  and  that 
he  believed  he  had  fcarce  ever  fpoke  of  him;  but  was  fure  he 
had  never  faid  any  thing  to  his  prejudice ;  but  he  continued  fay- 
ing, in  thefe  or  like  words.  He  muft  fight  him  with  fire-arms  on 
horfcback,  othcrwife  he  would  ihoot  him.;  pulling  out  at  the 
fame  time  a  piftol,  and  bending  it  r  whereupon  Mr  Henry  did  a- 
gain  make  anfwer,  excufing  himfelf,  and  telling  him,  that  it  was^ 
hard  to  oblige  him  to  fight  a  man  that  he  had  never  injured ;. 
and  that  he  had  neither  horfe  nor  arms,  .  but  was  in  his  night- 
gown, teaching  his  fcholars ;  and  that  it  was  againft  his  princi- 
ples to  fight  duels  :  and  he  ftill  infifted  in  thefe  or  the  like  worc^s,. 
He  muft  fight,  or  be  Ihot  to  death  prefently ;  and  Mr  Henry  a- 
gain  excufing  himfelf,  he  held  the  piftol  to  his  breaft,  and  tolA 
him,  if  he  would  not  fight  him,,  that  he  would  immediately  ftioot 
him  dead  :  and  Mr  Henry  then  faid  to  him,,  if  he  muft  fight,,  or 
be  murdered,  Y\\  rather  fight;  thinking  thereby  to  gain  fome 
time  to  be  rid  of  him:  but  immediately,  and  with  the  fame 
breath,  he  difcharged  his  piftol  againft  the  faid  Mr  Henry,  and 
*'  ftiothim-in  the  left  fhoulder  with  two  balls;  faying  moft  info- 
lently  and  cruelly,.  Take  him^  that  to  be  doing  with,  or  words  to 
that  purpofe;  and  withal  obferving,  that  the  faid  Mr  Henry 
did  not  immediately  fall  down  dead,  he  pulled  out  another  piftol^ 
faying,  l  have  miffed  the  dog;,  but  the  cry  of  the  people  arifing", 
he  inftantly  made  his  efcape ;  and  having  drawn  his  fword,  rode 
away  at  the  gallop,  crying  all  the  way,  to  amufe  the  people,  Hold 
the  deferter  :  of  which  ftiot  and  wound  the  faid  Mr  Henry,  af^ 
ter  fome  days  languiihing,  and  that  the  endeavours  of  two  phy- 
^  ficians  and  three  chirurgeons  had  proven  ineffedlual,  died,  a- 
•^^  bout  the  2iftof  tlie  faid  month   of  April.     By  all  which,"  &c;. 

♦  The  real  ground  of  quarrel,  it  is  faid,  was  the  fchoolmafter's  having,  married,* 
while  the  Mailer  was  abroad,  a  gh*l  he  had  fallen. in  love  with. 

The 
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The  conclufion  is  for  the  pains  of  death,  and  confifcation  of  moveables. 
When  his  tri^l  came  on,  July  28.  1709,  he  pleaded,  Not  guilty; 
and  his  counfel  argued,  the  crime  charged  did  not  amount  to  wilful 
murder,  or  from  malice  prepenfe ;  and  therefore  it  fell  under  her 
Majefty's  general  pardon.  That  it  was  not  wilful,  they  inferred, 
from  no  circumftance  being  libelled  that  could  occafion  malice  pre- 
penfe :  on  the  contrary,  it  appeared  from  the  charge,  that  the  par- 
ties were  unknowii  to  one  another. — The  prifoner  came  to  the  town 
on  a  market-day  openly.  —  The  wound  was  not  in  a  mortal  place, 
but  in  the  arm ;  which  {hewed  the  prifoner  did  not  mean  to  kill, 
but  only  to  frighten  or  corrcifl.  —  It  was  feparately  pleaded.  That 
the  libel  did  not  bear  the  wound  was  deadly ;  on  the  contrary,  it 
admitted  the  deceafed  had  lived  feveral  days  after  it ;  and  the  pri- 
foner will  prove  malum  regimen ;  and  that  the  deceafed  was  of  a  fret- 
ful difcontented  temper ;  /.  30.  §  4.  jf.  ad  leg.  Aquih 

Anfwers  were  made  for  the  crown,  (which  it  is  needlefs  to  infert, 
as  the  defences  are  palpably  frivolous) ;  and  the  court,  after  the  de- 
bate, ordered  informations  to  be  given  in  to  the  clerk,  in  order  to  be 
recorded*.  And  upon  advifing  thefe,  Auguft  3.  1709,  they  "  found 
"  the  indidbnent  relevant  to  infer  the  pains  libelled,  and  repelled 
^'  the  defence  of  her  Majefty's  indemnity.*' 

The  jury  brought  in  the  following  verdidl.  "  -Augiift  /^.  1709. 
**  They  do,  by  the  plurality  of  voices,  find  it  prdven.  That  the  faid 
"  Robert  Mafter  of  Burleigh  was  at  the  fchool-door  of  Mr  Henry 
"  Stenhoufe  fchoolmafter  at  Inverkeithing,  with  piftols,  mounted 
"  on  horfeback,  at  or  about  the  time  libelled ;  and  likewife  find  it 
"  proven,  That  the  laid  Robert  Mafter  of  Burleigh  did  difcharge  a 
piftol  againft  the  faid  Mr  Henry  Stenhoule ;  as  alfo  find  it  pro- 
ven, That  the  faid  Mr  Henry  Stenhoufe  was  wounded  in  two 
places  on  his  left  arm,  below  the  fhoulder ;  and  that  he  died 
^'  within  twelve  days  after  he  was  wounded  :     but  find  it  not  pro- 

*  By  the  aoth  Geo.  IL  the  court  has  a  difcretionary  power  of  ordering  informa- 
tions, or  not,  as  it  (hall  fee  caufe. 

**  ven 
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"  ven,  That  the  faid  wounds  were  given  by  the  Ihot  o£  the  pidol  diP 
•*  charged  by  the  faid  Robert  Mafter  of  Burleigh," 

It  does  not  appear  from  the  record,  that  any  exception  was  tar- 
ken  to  this  verdi<5l  on  the  part  of  the  prifoner ;  but  the  court  ad- 
journed conlideration  of  it  from  time  to  time.  The  laft  adjourn- 
ment, November  28.  1709,  bears,  "  for  feveral  eaufes  and  cbnfide- 
**  rations  moving  them,"  they  delay  fentence  till  to-morrow. 

Next  day,  November  29.  1709,  they  adjudged  the  prifoner  to  be: 
beheaded  at  the  crofs  of  Edinburgji  on  the  6th  of  January 
1 710;  and  ordained  all  his  goods  to  be  efcheat,  &c. 

j43.  Advocatus,   et  alii.  Alt.  Nacfmyth,  et  alii. 

He  made  his  efcape  from  prifon,  drefled  in  his  iiiler'S  dbatfia.:: 
diat  di%uife  im^oied  upon  the  jailor,,  who  allow^  him  tx)  pais. 


N^  2 1  ^  February  1 7 1.0,, 

« 

Her  Majesty's    Advocate,, 

A    G    A.  INST 

Peter  Maclkan^  a  dragoom 

Verbal  injury ^  and  an  ajfault  in  order  to  take  a  f<ddier^s  gun  from  himj, 
fufficient  to  refiriB  an  indifltnent  agamfi  him  for  murder  to  an  arbi^^ 
trary  puntjhment. 

TH  E  charge  againft  this  man  was,  That^  on  the  3d  of  June  1710^, 
he,  out  of  a  wicked  and  unaccountable  malice,  came  up,  with, 
a  fowling-piece  in  his  hand,  to  James  Ewan  tenant  in  Tyllinglaine, 
who  was  Handing  unarmed  in  a  vennel  flane]  in  the  town  of  Mont- 
rofe,  and  without  provocation  prefented  his  fowling-piece  to  Ewan's 
bread,  and  flaot  at  him  therewith,  and  wounded  him,  fo  diat  he 
died  in  a  few  hours  thereafter^ 

The 


•     * 
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The  pannel  having  pleaded,  Not  guilty,  counfel  were  heard,  and 
informations  ordered  *. 

The  infonnation  for  the  crown  is  as  follows. 

"  It  was  alledgcd  for  the  defender,  denying  always  the  libel.  That 
the  fame  could  not  be  fuftained  relevant,  in  regard  that  the  defundl 
did  give  the  pannel  moft  intolerable  provocation,  by  injurious  words, 
and  alfo  by  moft  treafonable  refledlions  both  upon  her  Majefty's  per- 
fon  and  government ;  and  therefore  the  pannel  had  juft  reafbn,  by 
virtue  of  his  office,  being  a  foldier  in  her  Majefty's  fervice,  and  at 
the  time  in  her  pay,  to  refent  the  fame  in  the  fevereft  way. 

To  which  it  was  anfwered.  That,  imo^  the  alledgeance  flatly  con- 
tradids  the  libel  as  it  is  laid  f ;  the  libel  bearing.  That  the  faid  Pa- 
trick Maclean  did,  without  any  manner  of  provocation,  prefent  his 
fowling-piece,  fhot  at  the  faid  defundl,  and  wounded  him  ;  of  which 
wound  he  died. 

But  2d0j  The  defence  can  never  be  admitted :  for  by  what  law 
are  foldiers  allowed  to  refent  any  verbal  injury  done  either  to  them- 
felves  or  their  prince,  after  fuch  a  manner  as  to  inflidl,  at  their  own 
hand,  the  utmoft  pains  of  law ;  efpecially  feeing  that  the  pannel 
being  armed,  and  the  defundl  unarmed,  the  pannel  might  have 
feized  and  apprehended  him,  and  iifted  him  before  a  proper  judica- 

•  They  are  here  infcrted  as  tranfcribed  from  the  record  (which  is  very  incorreft) 
in  the  courfe  of  Mungo  Campbell's  trial,  Maclean's  cafe  being  quoted  as  a  prece- 
dent very  favourable  to  Campbell's  plea. 

f  In  judging  of  proofs,  every  thing  fworn  by  a  witnefs  in  judgement  was  held, 
by  our  forefathers,  to  be  true  :  a  pofition  which  indicates  great  integrity  and  fimpli« 
city  of  manners,  but  little  knowledge  of  mankind.  So  far  was  this  carried,  that, 
till  within  a  century  and  a  half,  a  defendant  wa$  not  fuflfered  to  alledge  any  faA  con- 
trary to  thofe  contained  in  the  declaration  or  libel.  The  reafoning  of  our  judges 
was  to  the  following,  ptirpofe  :  **  .The  purfuer  hath  undertaken  to  prove  the  fafts 
<*  mentioned  in  his  libel:  if  he  prove  them,  they  muft  be  true;  and  therefore  any 
"  contradictory  faft  allcdged  by  the  defendant  muft  be  falfe."  Hijiorical.  Law^traflSj 
voU  \*p*  407. 

D  ture 
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ture  for  condign  punifhment,  fuitable  to  the  nature  of  his  ofience  ? 
and  it  can  never  be  pretended,  that  any  man  is  verfans  in  HcitOy  who 
exceeds  the  bounds  prefcribed  to  him  by  law,  which  allows  no  man 
to  refent  verbal  injuries  by  violent  invading  or  attacking  the  defend- 
er's perfon :  fo  that  whofoever  does  fo  invade  or  attack  another,  muft 
be  anfwerable  for  the  consequences  thereof. 

It  was  further  alledged  for  the  pannel.  That  the  fhooting  of  the 
faid  defuna  happened  by  a  mere  accident,  without  any  defign  in 
the  pannel ;  in  fo  far  as  the  defund  having  reproached  him  in  the 
manner  above  mentioned,  and  then  offering  to  invade  the  pannel, 
he,  for  his  own  defence,  clubbing  the  fowling-piece,  his  tteeve  ta- 
king hold  of  the  lock  thereof,  did»  without  any  defign  of  his,  go 
off,  and  wound  the  defuna.  '^ 

To  which  It  was  anfwered.  That  this  defence  cannot  be  admitted^ 
feeing  it  is  contrary  to  the  libel :  for  the  libel  bears  exprefsly,  that 
the  pannel  came  up  with  a  fowling-piece  to  the  defund,  and,  with- 
out provocation,  prefented  the  fame  to  the  defund's  breaft,  and 
fliot  at  him  therewith,  and  wounded  him ;  of  which  wounds  he  died 
fome  few  hours  thereafter :  fo  that  the  libel,  as  it  is  laid,  is  moft  un- 

queftionably  relevant. 

iido,  Efio  the  defence  were  true,  yet  it  acknowledges  a  moft  mah- 
cious  defign  againfl  the  defuna ;  feeing  that  it  is  plain  from  the 
faid  defence  with  the  clubbed  fowhng-piece,  which  might  prove  as 
fudden  and  effeaual  to  take  away  the  defmia's  life,  as  the  difchar- 
ging  thereof  did ;  and  feeing  he  was  -oerjans  m  tUicito,  he  can  never 
contend  ag^nft  the  relevancy  of  the  libel,  or  pretend  to  exclude  the 
fame  by  alledging,  that  the  defima^s  death  happened  in  another 
way  than  he  defigned  it  Ihould  have  done,  viz.  by  beating  out  hig 
brains  by  his  clubbed  fowling-piece." 

The  information  for  the  prifoner  is  as  follows. 
"  The  faid  Peter  Maclean  flands  indiaed,  &c.    The  pannel  being 
called  to  the  bar  upon  his  trial,  denied  the  Ubel,  as  he  ftill  does ; 
and  informations  upon  the  debate  being  appointed  to  be  given  in, 

the 
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the  pannel,  before  anfwer  to  the  purfuer's  information,  humbly 
craves  leave  to  premife  fome  general  points  in  law,  which  found  the 
prefumption  for  the  pannel,  That  if  it  ihall  be  proven  the  fadl  Ubel- 
led  fell  in  his  hand,  yet  there  was  no  murderous  defign  or  fore- 
thought felony  on  his  part ;  but,  on  the  contrary,  that,  quoad  him, 
all  was  but  cafual,  or  at  mod  but  culpable  ;  and  fo  not  puniihable 
p(Bna  ordvnaria^  but  arbitrarily  allenarly  [only].     For, 

\mo^  As  there  is  not  any  caufe  or  ground  of  previous  malice,  or 
forethought  prejudice,  on  the  panneFs  part,  libelled ;  fo  indeed  was 
there  none,  nor  was  the  pannel  of  the  defun<ft's  acquaintance  ;  and 
it  is  not  libelled  that  he  knew  him  ;  cirgo^  what  is  alledged  to  have 
happened,  prefumeable  to  have  been  but  the  efFedl  of  cafualty,  or 
fbmething  elfe  lefs  culpable  than  the  crime  of  murder  or  manflaugh- 
ter  libelled. 

%do^  That  the  pannel's  piece  or  carabine  being  upon  his  fhoulder 
club- wife,  and  fo  with  its  muzzle  naturally  forward,  might  have 
been  miftaken  by  the  byftanders  as  if  it  had  been  prefented  to  the 
defuncft ;  and  confequently,  if  the  Ihot  went  off,  the  prefumption  is, 
tfcat  the  off- going  of  the  fliot  might  have  been  occafioned  by  the 
ftickle  [trigger]  its  being  ruffled  or  touched  by  the  panneFs  flioulder^ 
or  fome  part  of  his  cloaths  ;  and  fo  the  Ihot  not  neceffarily  afcribable 
to  the  pannel's  alledged  defignedly  firing  at  the  defundl.     But, 

3/i(?,  And  ejlo  it  Ihould  be  proven,  that  the  pannel's  hand  was  at 
the  work  of  the  piece,  as  it  is  hoped  it  cannot,  becaufe  his  hand  be- 
ing fo  pofted  is  not  exprefsly  libelled ;  yet  feveral  things  might  have 
happened  that  would  exculpate  the  pannel  altogether,  at  leaft  from 
the  ordinary  punifliment ;  fuch  as,  that  the  defunift  quarrelled  the 
pannel  for  carrying  a  fowling-piece,  the  defuniS:  thinking  that  the 
panneFs  carabine  was  fuch,  the  pannel  being  an  Engliih  dr.igoon 
of  the  Earl  of  Effex*s  regiment,  under  Colonel  Lucas,  in  her  Majeft)r's 
fervice  in  Scotland;  and  about  which  carabine,  as  a  fuppofing 
fowling-piece  in  manner  libelled,  and  about  hard  words  ufed  both 
againft  the  pannel  and  her  Majefty*s  perfon  and  government,  not  fit 
to  be  exprcffed,  and  the  defanA's  thereupon  invading  the  pannel  for 

D  2  1  robbing 
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robbing  him  of  his  arms,  or  doing  him  other  mifchief,  might  have 
occafioned  a  ftruggle  on  the  pannefs  part  in  his  own  defence  ;  and 
in  the  which  ftruggle,  if  the  Ihot  went  off,  it  muft  be  prefumed  to 
have  either  been  cafual,  or  at  moft  but  culpable,  through  an  excefs 
of  that  moderation  of  felf-defence  that  law  allows ;  and  which  ex- 
cefs, though  in  the  difproportion  of  the  arms  made  ufe  of  by  the: 
pannel,  is  but  punifliable  arbitrarily,  and  not  pcma  ordinaria. 

And  this  being  premifed,  the  panneFs  true  defences  were;, 
That  the  defundl  teftified  his  unaccountable  difaffedlion.  to  her  Ma- 
jefty,  as  well  as  hatred  and  mafice  at  the  pannel ;  in  fb  far  as,  though 
unacquainted,  yet  finding  him  in  the  Englifh  dragoon  livery,  with 
his  carabine,  which  was  doubtlefs  lawful  for  him  to  carry,  yet  the 
defun(5l  quarelled  him,  under  the  name  of  *'  rafcal,  how  he  durft  car-^ 
ry  a  fowling-piece ;  and  that  if  the  Prince  had  his  own,  he  durft  not 

fo  do ;"  adding,  that  her  Majeff y  was  but  a  w ;  and  thereupon 

affaulted  the  pannel,  for  taking  his  carabine  from  him,  or  poflibly 
for  deftroying  the  pannel  himfelf,  had  he  got  in  upon  him,  the  de- 
fundl  his  outrageous  expreffions  afore£aid  importing  no  lefs ;  fb  that 
if  in  the  ftruggle  the  piece  went  off  accidentally,  and  killed,  or  if 
through  the  pannel's  juft  grief,  as  well  as  fear  and  terror  of  what  his 
fate  would  have  been,  if  the  defiind:  fhould  get  in  upon  him,  the  de- 
fun<Sl  being  robuft  and  ftrong,  and  having  already  vented  fo  much  of 
his  malice,  albeit  wanting  fword  or  deadly  weapons ;  yet  if  the  pany 
nel,  in  his  own  juft  defence,  fired  the  carabine,  there  was  nothing 
in  all  that  but  a  fceming  excefs  only  as  to  the  moderamen  inculpaU 
tuteUy  with  refpedl  to  the  arms  ufed  by  the  pannel  in  his  own  de- 
fence, he  ought  to  efcape  the  ordinary  puniftiment.  For  all  which, 
and  according  to  what  the  panneFs  procurators  promifed  to  give 
authorities  for  in  their  information,  'uide  Menoch.  De  arbit.  judic. 
lib.  2.  cauf.  278.  De  ptena  excedentis  defenftonis  tnodum  quod  ft  t  arbitraria^ 
from  the  authorities  of  a  vaft  multitude  of  the  greateft  praditioners 
in  matters  criminal.  Item  vide  Wefenbec.  concil.  19.  num.  57.  Damhoud. 
frafi,  crim.  cap.  76.  num.  14.  Rullant  de  commijfa^  p.  4,  /.  7.  cap.  3.  num.  1 7. 

where 
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where  it  is  held  as  a  principle,  That  "  fi  evidens  immincat  pe- 
riculum,  puta  quod  aggreflbr  longe  robuftior  et  fortior  fit,  tune 
etiam  armis  inermi  refiftere  licebit ;  veluti  fi  homo  audax  et  qui 
alium  proprio  ipfius  gladio  extorto  et  adempto  graviter  percufTe- 
rit,  denuo  aliquem  fed  nuUis  armis  adortus,  et  jurgio  prius  ex- 
citato,  deinceps  pugno  pulfare  aufiis  fuerit ;  hoc  cafu,  fi  in- 
fiiltatus  duriori  armorum  genere  hunc  aggrelTorem  rcpul&ndo 
trucidarit,  a  crimine  homicidii  excufandus  videtur."  And  the 
reafbns  for  all  this  are.  That  as  the  law  of  nature  allows  of  felf- defence, 
£0  are  not  the  proportion  or  difproportion  of  arms  confidered  in  law 
in  a  ftriifl  fenfe,  or  arithmetically  with  refpedl  to  the  length,  breadth^ 
and  fharpnefs  of  one  weapon  in  comparifon  with  another ;  but  in  a 
larger  fenfe,  and  geometrically,  as  the  law  fays,  i.  e.  with  refpecfl  to 
the  flrength,  fiercenefs,  and  vigour  of  one  man,  though  without  any 
other  arms  than  his  limbs^  or  but  a  flaff  or  rung,  in  comparifon 
with  an  affaulted  feebler  man,  though  having  a  fword  and  deadly 
weapon :  and  the  ratio  ratimis^  why  the  not  obfervance  of  the  mode^ 
ramen  inculpnta  tuteU^  in  the  cafe  of  a  previous  aggreffion  on  the  de- 
fundt's  part,  is  not  held  ta  be  a  dolofa  omijjio^  and  fb  but  arbitrarily 
punifhable,  is,  That  '^  habenda  efl  ratio  jufli  metus,  et  animi  irri- 
**  tati,  et  dolore  afiedli  ;  quaefingula  dolum  excludunt;"  for  which 
vide  Stur.  de  vindiSi.  privaL  cap.  4.  De  defen/1  viu  corp.  et  rer.  apho^ 
rifm.  7.  n.  4.  et  aphor.  9.. 

To  all  which  it  was  anfwered,  That,  xmo^  the  alledgeance  ought 
to  be  repelled  as  contrary  to  the  libel,  bearing,  that  the  pannel,  with- 
out provocation,  prefented  his  fowling-piece,  ido^  That  fbldiers 
are  not  allowed  to  refent  verbal  injuries  done  themfelves,  or  their 
prince^  at  the  rate  of  killing,  efpecially  when  the  defunA  wanted 
arms ;  but  that  the  pannel  ought  to  have  feized  the  defuncV,  and 
brought  him  to  juflice.  j^tioy  That  the  pretext  of  the  panneFs 
piece  being  clubbed,  fhows  his  defign  of  knocking  the  'defundl 
dead,  fo  that  the  pannel  was  rather  on  the  offenfive  than  the  defen- 
five. 

Replied  for  the  pannel,  to  the  firft,  That,   \mo^  the  libel,  in  fay- 
ing 
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ing  it  was  without  provocation,  is  but  negative,  and  can  never  pre- 
clude the  pannel  from  alledging  upon,  and  proving  the  pofitive 
qualifications  of  provocation,  grief,  and  fear,  condefcended  on  in  his 
faid  defence.  2doy  The  libel  its  bearing  the  pannel  to  have  pre- 
fentcd  his  fowling-piece  to  the  defundl,  was  out  of  probable  miflake 
of  the  purfuer  s  informers,  becaufe  of  the  refemblance  a  clubbed 
piece  has  to  a  prefented,  ut  fupra  ;  befide  that  feparattm^  the 
defundl's  fierce  threats,  and  aflaulting  the  pannel,  and  fear  of  what 
the  confequence  might  be,  if  the  defundl  had  got  in  upon  the  pannel, 
would  have  juftified  even  his  prefenting  and  firing,  and  that  in  his 
own  defence,  for  the  reafbns  aforefaid. 

To  the  fecond,  replied.  That  the  verbal  injuries  are  but  alledged 
on  by  the  pannel  as  aggravations  of  the  dcfun<5i's  aflaidting  him, 
and  as  further  grounds  of  his  juft  grief  and  terror  of  what  might  be 
the  confequence  if  the  defundl  h^d  got  in  upon  him.  And  zdo^  Al- 
beit that  the  defundl  wanted  anns,  yet  his  fiercenefs  and  (Irength  of 
body  was  fuch,  as  the  pannel  was  not  match  enough  for  him  to  feizc 
him  or  bring  him  to  juftice,  or  yet  to  defend  himfelf  from  being 
deftroyed  by  him,  had  the  defundl  got  in  upon  him. 

To  the  third,  replied.  That  upon  the  contrary,  the  pannel's  at- 
tempting to  club  his  piece,  was  rather  an  indication  of  his  mind  to 
beat  oflf  the  defundl,  rather  than  to  kill  him  by  fhooting,  becaufe 
a  knock,  either  on  head  or  fhoulders,  was  not  at  all  fo  ready  to  kill 
as  the  ftiot.  But  2^(?,  The  defundl's  aflaulting  and  invading  the 
pannel  to  be  in  upon  him,  did  put  the  pannel  out  of  all  his  pollures, 
fo  that  albeit  he  had  fhot,  yet  the  law,  ut  fupra^  mitigates  and  re- 
flridls  the  punilhment  of  his  fo  doing  to  that  of  arbitrary,  becaufe 
of  the  grief  and  fright  he  was  in,  that  exculpates  from  all  dole, 
and  renders  the  fadl  but  punilhable  for  want  of  that  exadl  meafure 
of  moderation  in  his  defence,  that  otherwife  men  in  their  compo- 
fure,  and  without  furprifal,  might  poffibly  have  obferved ;  and  which 
want  of  exadlnefs  being  at  moft  but  a  fpecies  culp^e^  that  in  crimina-- 
libus  nunquam  dolo  aquiparatur^  the  fadl  libelled  is  therefore,  by  the 
principles  of  law  aforefaid,  but  arbitrarily  punilhable  allenarly." 

March 
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March  i.  1710.  The  Lord  Juftice-Clerk,  and  Commiffioners  of 
Jufticiary,  having  confidered  the  indidlment  at  the  inftance  of  Sir 
David  Djilrymple,  her  Majefty's  Advocate,  for  her  Highnefs's  inte- 
reft,  againft  the  faid  Peter  Maclean,  pannel,  for  the  crime  of  mur- 
der, with  the  debate  thereon,  they  find  the  indidbnent  relevant  to- 
infer  the  pains  of  death  ;  and  fuftain  the  defence  proponed  for  .the 
pannel  in  thefe  terms,  viz.  That  the  defunft  quarrelled  the  pannel 
under  the  name  of  "  rafcal,  how^  he  durft  carry  a  fowling-piece,  and  , 

that  if  the  Prince  had  his  own,  he  durft  not  do  fo,   and  adding 

thefe  words,  that  her  Majefty  was  but  a  whore  ;"  and  thereupon 
ailaulted  the  pannel  for  taking  his  carabine  from  him,  relevant  to- 
reftriiSl  the  libel  to  an  arbitrary  puniflunent ;  and  remit  the  lame  to 
the  knowledge  of  an  affize. 

The  trial  proceeded,,  and  three  witnefles  were  examined  for  the 
proiecutor,  who  depofed,  tixey  {aw  Ewan  immediately  after  he  was 
fhot^  but  none  of  them  iky  they  iaw  Maclean  ihoot  him.  The 
jury  brought  in  a  verdidl,  **  all  in  one  voice  finding  the  crime,  as 
^  Hbdled,  not  proven ;"  and  Macleaa  was  afiGbilzied,  and  difinifled 
from  the  bar^ 

JS.  Kenaedy,  et  alii^  Jit.  D.  Forbes,  et  alii. 


it 
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Charles   Hay, 

AGAINST 
J  O  H  N     H  A  Y. 

Can  Juices  of  Peace  try  fubomation  of  ivitneffis^  and  without  a  jury  ? 

CHARLES  Hay,  refiding  officer  of  the  cuftoms,  having  been  in^ 
dieted  before  the  juftices  of  peace  of  Edinburgh,  at  the  in- 
ftance of  John  Hay,  comptroller  of  the  cuftoms  at  Preftonpans, 
with  concourfe  of  the   fifcal,  for  fuborning  witnefles,  on  adt  80. 

James 
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James  V.  and  a6l  48.  Q^Mary,   offered  a  bill  of  advocation  {certio^ 
rari)  to  the  court  of  judiciary,  on  the  following  grounds. 

I.  Juftices  of  Peace  have  no  jurilclidlion  in  capital  crimes. 

Anf.  Even  by  our  old  law,  the  juftices  might  judge  in  capital 
crimes,  at  leaft  in  quarter-feflions.  This  appears  from  the  inftruc- 
tions  1 66 1,  which  impower  them  to  inquire  into  feveral  capital 
crimes,  and  to  certify  them  to  the  quarter  -  feffions  or  criminal 
courts ;  but  by  bto  Ann^^  the  juftices  of  the  peace  in  Scotland  have  the 
fame  powers  vefted  in  them  that  the  juftices  of  peace  in  England 
have,  and  they  are  appointed  to  take  the  alliftance  of  one  or  more 
of  the  Lords  of  Jufticiary  in  pronouncing  fentence  ;  now  that  the 
juftices  of  peace  in  England  may  judge  capital  crimes,  appears  from 
Z&.  1 8th  Edward  III.  cap.  22.  j  and  34th  Edward  III.  cap.  i.  j  and 
Dalton,  n)oce  Felony. 

Replied,  1/,  The  inftru6lions  1661  impower  the  juftices  not  to 
judge  capital  crimes,  but  only  to  inquire  and  certify  as  to  them. 
The  aft  6to  Anna  gives  no  additional  powers,  but  only  fuch  as  are 
neceffary  for  the  prefervation  of  the  peace,  and  Lad  been  in  ufe  to  be 
exercifed  by  the  privy  council :  and  even  by  the  law  of  England,  the 
juftices  do  not  judge  in  capital  crimes,  but  have  only  a  power  of  in- 
quiring into  and  certifying  them  to  the  juftices  of  gaol-delivery ; 
and  the  j8th  Edward  III.  was  reflxided  by  the  ftatute  ift  and  2d  Phi- 
lip and  Mary^  as  Lord  Hales,  in  his  Pleas  of  the  Crown,  and  Dal- 
ton,  both  obferve.  2dly^  The  crime  libelled  is  not  capital :  for  Q^ 
Mary's  adl  inflidls  a  leffer  punifhment  than  the  former  did.  ^dly^ 
The  defender  has  homologated  the  jurifdidlion  of  the  juftices,  by 
applying  for  a  warrant  to  cite  witneffes  in  exculpation. 

Duplied,  Queen  Mary's  a<5l  does  not  abrogate  her  father's ;  and 
it  appears  from  Sir  George  Mackenzie's  Crim.  that  fubomers  have 
been  hanged  fince. — ^There  can  be  no  prorogation  of  criminal  jurifdic- 

tion. 

II.  The  Juftices  have  committed  iniquity  in  trying  this  cafe  with- 
out a  jury. 

Jnf. 
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Anf.  They  have  been  in  the  practice  of  trying  cafes  not  capital 
without  a  jury. 

The  Lords  advocated  the  canfe. 

Aa.  T.  Kennedy.  Alt.  David  EHkinc. 


N®  23;  1711. 

Her  Majesty^s  Advocate,  and  Jean  Coulthard,  relidt  of  the  ^B- 
ceaied  David  Redpath  gardener, 

A    G    A    I     N    S    T 

Archibald  Burnet  of  Carlops,  and  Cornet  James  Loudon. 

Homicide  committed  per  plures   in  rixa,   without  "weapons^    not  capi- 
tal 

TH  £  indiiffaiiem  againft  thefe  gentlemen  iets  forth.  That  the 
faid  deceaied,  when  walking  inofienflvely  in  the  Canongate, 
without  arms,  and  not  having  io  much  as  a  ftafF  in  his  hand,  was, 
upon  the  12th  Auguft  17 10,  invaded  by  the  prifoners,  who  beat 
him  in  a  cruel  manner ;  Burnet  with  a  fla£f  of  broom,  and  Loudon 
with  a  cane ; ,  and  after  they  had  brought  him  to  the  ground,  conti- 
nued their  blows ;  fo  that,  when  they  kft  him,  he. was  fcarce  able  to 
crawl  into  a  neighbouring  houfe,  where  he  died  next  morning ;  and 
that  when  furgeons  were  called,  they  found  his  head  bruifed  and 
fwellcd,  a  great  deal  of  extravafated  blood  in  certain  places,  &c. 

The  Lords,  upon  advifing  long  informations,  January  22.  171 1, 
found  the  libel  relevant ;  but  fuftained  the  defence,  That  the  beating 
was  per  plures  commtjfum^  in  conjundlion  with  any  of  the  two  follow- 
ing defences,  viz.  That  any  beating  committed  by  them  was  in  a 
tailzie  or  nW,  in  which  they  mixed  themfelves  to  relieve  a  youth  in 
the  defund's  grips,  or  in  a  ftruggle  with  him  ;  ot^feparatim^  That 
they  had  fwords  about  them,  and  only  made  ufe  of  ftaves  or  bat- 
tons,  relevant  to  reftri<5l  the  libel  to  an  arbitrary  punilhmenu  ; 

E  *    ^  '     the 
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The  verdidl  returned  by  the  jury  was  as  follows.  "  Jan.  22. 1 7 1 1 .  They 
do,  by  a  plurality  of  voices,  find,  That  Archibald  Burnet  of  Carlop&i 
pannel,  did,  about  the  time  and  at  the  place  libelled,  (hike  at 
and  beat  the  faid  David  Redpath  gardener  with  a  big  ftaff,  fuch 
as  was  prodiiced  in  court ;  and  as  to  Cornet  James  Loudon,  the 
other  pannel,  they  do  all  in  one  voice  find,  diat  he  the  faid  Cornet 
did  ftrike  at  and  beat  the  faid  David  Redpath  gardener  with  a 
fmall  cane,  and  continued  to  do  fo,  likewife  about  the  tinie  and 
at  the  place  libelled ;  and  that  the  faid  David  Redpath  gardener 
was  dead  on  the  14th  day  of  the  faid  month  of  Auguft ;  and  that 
as  to  both  pannels,  the  beating  was  per  plures  commijfum ;  and  that 
they  both  had  fwords  about  them,  but  did  not  make  ufe  of 
them." 

The  co^irt  fined  Bumet,  January  31.  171 1,  in  L.  100  Sterling, 
and  Loudon  in  L.  50,  to  be  paid  to  her  Majefty's  receiver-gene- 
ral ;  and  ordered  them  to  be  detained  in  prifon  till  they  produ.- 
ced  a  fufiicient  voucher  of  the  payment. 

^61.  T.  Kennedy.  Ak.  Hen.  Wallace,  Dav.  Forbes. 


N^24. 


June,  Auguft  171 2. 


Sir  Da V id  Dalrymple  of  Hailes,  Baronet, 


AGAINST 


Lui>ovrcK  Grant  of  Grants 


May  a  laivyer,  ivhotvasy  tvhen  King* s  Advocate ,  confulted  by  a  party ,  ac- 
cept  of  employment  on  the  other Jide,  upon  bis  being  difplaced  ? 

This  being  a  moft  extraordinary  cafe,  the  papers  in  it  fliall  be  gp- 
ven  as  in  the  record^ .  though  incorreA ;  omitting,  however,  fuch 
pailages  as  contain  nothing  but  perfonal  refle^ons*. 

THERE  was  a  petition  prefented  to  the  iaid  Lords  by  Sir  David 
Dahymple  of  Hailes,  Baronet^  hmnbly  fliewing,  That  where, 

in 


4( 
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in  the  criminal  purfuit  at  the  inftance  of  the  Laird  of  Grant  elder, 
'againft  Grant  of  MuUochard,  and  others,  and  the  recrimination  at 
the  inftance  of  the  faid  MuUochard,  and  others,  againft  the  faid 
Grant,  the  petitioner  did  appear  as  procurator  for  MuUochard :  and 
the  firft  queftion  which  occurred  being.  Whether  the  libel  of  recri- 
^ninatibn  (hould  be  read  before  the  debate  on  the  principal  libel  ?  the 
petitioner,  as  procurator  for  the  defender,  did  yield,  that  the  debate 
on  the  principal  libel  fliould  precede.  And  thfis  he  not  only  com- 
peared, but  adled  for  the  defender  without  objedion. 

But  when  the  petitioner  came  to  make  the  reply  in  the  debate,  the 
purfuer  did  interrupt  him,  and  made  a  verbal  complaint,  "  That  he 
having  been  confulted  by  him  on  the  fubjeft  of  the  principal  com- 
plaint, and  knowing  the  fecrets  of  his  caufe,  could  not  plead  a- 
^*  gainft  him:"  And  afterwards  explaining  himfelf,  he  added.  That 
the  petitioner  had  been  confulted  after  the  libel  was  drawn  before  it 
was  executed ;  and  after  it  was  executed,  he  had  been  advifed  by  the 
purfuer  before  the  compearance  ;  but  acknowledged  he  never  advi* 
ied  the  petitioner  fince. 

On  the  other  hand,  the  petitioner  did  not  impugn  thefe  fadls  ;  but 
added.  That  at  firft  when  the  cafe  was  brought  to  the  petitioner,  he 
told,  that  he  had  been  confulted  by  young  Grant's  commiffioners 
^the  defender  in  this  caufe)  long  before,  about  the  right  of  poflefSon 
of  the  houfe  of  Grant,  (the  main  fubjed  of  the  principal  libel) ;  that 
he  did  apprehend  the  purfuer  would  make  nothing  of  the  complaint ; 
and  that  he  behoved,  in  all  queftions  concerning  the  pofleflion,  to 
be  for  his  fon  and  his  commiffioners  ;  but  however,  being  at  that 
time  Queen's  Advocate,  it  was  his  duty  to  concur  ratione  officii ;  and 
if  he  faw  juft  caufe  of  complaint,  he  promifed  he  would  do  it  as  he 
ought,  heartily.  When  the  purfuer  himfelf  came  to  the  petitioner 
the  fccond  time,  he  told  tlie  fame  thing :  and  at  both  times  he  did 
oficr  what  good  offices  he  was  capable  of  for  fettling  the  difference ; 
which  he  accordingly  did  endeavour :  and  beiides  that,  he  plainly 
intimated  to  the  purfuer  his  concern  for  his  fon  in  manner  forefaid. 
He  did,  and  does  fay,  here  were  no  fecrets  of  the  purfuer  propaled,  i^or 

E  2  coiild 
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could  be,  the  fubjec5l  q£  botk  libds,  being  matters  of  fadt,  opeii^ 
and  to  be  proven.  And  to  thefe  things  openly  averred  by  the  peti- 
tioner in  court,  nothing  was,  tior  indeed  in  juftice  could  be^  oppo^ 
fed  by  the  purfijer. 

This,  as  near  as  he  can  rexnember,  was  the  ftate  and  fubftance  of 
the  fadls  in  this  verbal  cbmplaint  on  both  fides ;  to  which  he  could 
add  other  circumftances,  but  he  confihes  himfelf  to  what  was  before 
their  Lordfhips*  U^n  which  their  LordQiips  did  not  pronounce  any 
formal  intterlocutor,  but  did  publicly  give  it  zs  dieir  opinion,  that 
the  petitioner  fhould  leave  the  reply  to  be  managed  by  another ;: 
which  he  did. 

But  give  the  petitioner  leave,  in  a  point  £0  nearly  concerning; 
him,  with  due  refpeifl  to  rcprefcnt, 

J  may  That  he  detefls  the  pradice  of  deferting,  a  client,  and  gp^ 
ing  over  to  his  adverfauy,  or  the  betraying  the  fecrets  of  a  cauie  1 
and  betides,  the  teftimony  of  his  own  mind,  (which  enables  him  to* 
defpife  the  confequences  of  this  ili^feunded^  complaint),  befides  alfb? 
the  prefumption  of  law  for  innocence,  (the  common  benefit  of  man** 
kind  in  civU  fi>cieties),  he  hias  had  the  hcmour  to  be  many  years  in. 
the  profeflioa  of  the  law,  he  hopes  he  may,  without  oflfence,  fay^. 
not  obfcurely  j  and  he  defies  this  complainer,  or  any  other  whatfoe^ 
ver,  to  lay  the  lead  charge  againft  him  oT  having  adled  ibrdidly  or 
itnworthily :  and  he  does  contend,  that  by  law,  in  fiich  cafes,  st 
complaint  that  does  not  carry  fomething  of  more  than  ordinaryr 
weight  and  probability,  ought  not  to  be  admitted ;  at  lieaft  fuck 
complaints^  require  the  plaineft  evidence  r  but  by  the  fedls  in  thifc 
cafe,  there  appears  no  deferting  of  his  client,  no  fecret,  no  betray^ 
ing  ;  for  long  before  any  purfuit,  he  was  confulted  for  Colonel  Grant 
and  his  commiflioners ;  nor  did  he  conceal  it,  or  pretend*  to  ferve* 
the  purfuer,  in  any  queftion  concerning  the  poilefliom  .  In  the  next: 
place,  he  told,  and  the  thing  itfelf  ipeaks,  that  he  confulted^  in  or-^ 
der  to  concur  in  his  thea  office^  and  indeed  he  was  bound  by  that 
office,  if  juft  caufe  fhould  appear,  to  concur  freely,  and  would  have: 
done  it* 

But 
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But  all  this  was  raticne  officii :  and  truly  fo  fbon  as  the  Queen 
laid  him  afidc  *,  the  purfuer,  from  what  he  declared  to  him,  (as  he 
thinks),  looked  on  himfelf  as  no  longer  concerned  widi  him ;  nor 
did  he  dream  the  petitioner  had  any  concern  with  him;  on  the  con- 
trary, he  had  entered  the  court  on  the  defender's  fide,  and  had  ap^ 
peared  for  him  in  the  firft  queftion  without  objec5lion» 

If  indeed  the  purfuer  had  employed  him  when  he  had  no  office^ 
the  queftion  would  have  come  to  that, — Whether*  a  lawyer  negle<Sl- 
ed,  may  not  change  his  fide,  efpecially  where  he  has  never  given  an 
opinion  to  his  firft  employer,  or  cannot  be  charged  with  having  in 
his  power  to  betray  writs  or  fecrets  ?  And  though  the  petitioner  has 
prefcribed  ftriiSler  rules  to  himielf  than  the  law  requires,  yet  the  fa- 
mous  Mattheus  was  of  opinion,  a  lawyer,  in  fiich  a  cafe,  might 
change  his  fide :  "  Et  privati  advocattun,  fi  non  callide  atque  perfi- 
diofe  renunciaverit,  fed  a  litigatore  dimifius  fit,  adverfario  ejus  o-i 
peram  dare  pofie  fatemur ;  fibi  enim  imputare  dd>et  litigator,  fi 
patronum,  cui  omnia  caufae  merita  perfedla  %nt,  dimiferit,  cum 
potuerit,  ac  debucrit^  certe  cogitare  quid  fit  eventurum ;"  ad  tit.  Dc 
frevar.  sap.  1  -  §  5*  And  he  will  venture  to  afiSrm,  that  no  court  vx 
Chriftendom  has  at  any  time  found  a  lavfyer  blameable  in  fuch  a 
cafe  :  and  he  could  prove,  that  the  contrary  obtains,  were  that  his^ 
cafe ;  nay,  that  it  has  been  done  by  the  greateft,  and  by  men  of  as; 
lisur  charadler  as  ever  wore  gpwns* 

.  But  where,  by  his  oflice,  he  was  a  joint  purfiier,  as  is*  ufual,. 
and  where  he  did  not  diflembk  his  concern  for  the  other  fide,  that 
when  that  office  ceafed  he  fhould  not  be  left  at  liberty  to  appear  for 
his  firft  client,  is  wholly  new,  and  without  pofitive  laws  or  example* 
at  home  or  abroad ;  and  chat,  he  humbfy  conceives^  is  a  fblid  ex- 
ception in  matters  of  complaint  or  cenfijre; 

.  It  was  indeed  noticed,  that  to>  confult  the  Queen's  Advocate  at: 
raifing  of  a  libel  was  ufual ;  but  if  he  was  confiilted  before  compear^ 
ance,  it  is  prefumed  to  be  c^  vindiHam  privatanu. 


*  Sir  James  Stewart  was  admitted  Queen's  Adrocate,  8th  November  1711. 
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But,  with  fubmiffion,  imo^  This  cli(lin<ftion  has  not  yet  the  au- 
thority of  any  law  or  pradlice  in  any  other  cafe  to  fupport  it.  2do^ 
To  confuh  in  the  one  cafe  is  juft  as  ufual  as  in  the  other ;  but  in 
both  it  is  but  a  matter  of  decency  only ;  that  fince  the  Queen's  Ad- 
vocate, by  his  ofEce,  is  of  neceffity  a  Joint  purfuer,  the  p^rty  who 
infifts  for  private  intereft  ftiould,  out  of  regard  to  him,  as  fuch, 
inftrudl  him  in  the  caufe  when  it  is  to  be  tried.  3/w,  If  there  were 
any  real  difference,  the  advifing  of  a  libel  to  be  raifed,  is  a  more 
clofe  adl  of  confulting  the  ^indicia  pr'tvata^  than  the  concurring 
after  it  is  raifed.  4/^?,  There  could  lie  no  blame  againft  the  peti- 
tioner to  confult,  where  he  had  no  choice  to  concur  or  not,  and 
where  he  told  his  engagements,  if  his  office  had  not  made  his  con* 
courfe  necefTary. 

But,  5/(?,  In  matters  of  complaint,  and  tending  to  fome  cenfure, 
it  feems  natural  to  follow  the  common  maxims.  The  queftion  is, 
^0  animo  he  confulted  with  the  purfuer  ?  for  the  animus  diftinguifhes 
and  gives  form  to  tlic  fa<5t.  If  he  did,  as  by  his  office  it  was,  and 
muft  be  owned ;  for  if  it  had  not  been  taken  as  granted  in  the  rea- 
foning  in  court,  it  would  be  cleared  beyond  contradidlion,  that  that 
office  ceafing,  the  petitioner  is  free.  If  he  did  it  as  a  private  law- 
yer, it  is  thought  he  is  not.  Since  then,  without  abfurdity,  it  may 
be  afcribed  to  the  firft,  the  law  fays,  "  Semper  in  dubiis  benignio- 
**  ra  praeferenda  funt,  in  paenalibus  caufis  benignius  interpretandum 
"  eft.  Rapienda  eft  occafio  quae  benignius  praebet  refponfam.*'  The 
queftion  is.  What  my  intention  was  ?  The  law  fays,  "  In  ambiguis 
"  orationibus  maxime  fententia  fpedlanda  eft  ejus  qui  eas  protu- 
*^  liffet."  Interpreting  mens  words  or  adlions,  "  ea  potius  accipien- 
"  jda  fignificatio  quae  vitio  caret."  Befides,  when  this  confulting 
might  be  afcribed  to  the  one  or  the  other  caufe,  it  is  in  law  applied 
to  that  charadler  qui  prds^ualety  to  the  jus  nobilius.  And  as  thefe  gene- 
ral rules  do  prefume,  that  my  concurring  and  advifing  was  ratione 
officii  \  fo,  on  the  other  hand,  there  is  no  maxim,  obfervance,  orfta- 
j^ite,  to  prefume,  that  the  fecond  confultation  was  on  another  foot 

thao 
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than  the  firft,  or  that  either  were  on  any  other  account  than  rationc 
officii. 

But,  in  the  next  place,  give  the  petitioner  leave  to  make  juft  re- 
marks (as  he  hopes)  on  the  form  and  method  of  his  ^complaint.  It 
was  owned,  that  the  complainer  had  given  him  no  notice  of  it  before- 
hand ;  that  he  had  not  defired  his  fervice  of  late ;  and  defadlo  he  had 
compeared  for  the  defenders  without  objection. 

From  whence  he  does,  with  humble  refpedl,  contend.  That  firft 
he  could  not  except  againft  his  compearing,  having  once  admitted, 
and  even  given  occafion  to  it,  by  negledling  the  petitioner. 

But,  in  the  next  place,  are  complaints  of  this  kind  to  be  made,  if 
it  had  been  even  againft  a  macer  or  a  door-keeper,  without  being 
given  in  in  writing  ?  Your  Lordfhips  know  better  than  he,  that  the 
office  of  advocate  is  by  lawyers  called  laudabile  et  nobile  officium ;  that 
the  faculty  is  the  nurfery  of  the  bench,  and  under  the  favourable 
protedlion  of  the  law  and  judicatures,  as  a  confiderablc  part  of  the 
college  of  juftice ;  on  that  account  it  was  in  law  the  more  ncceflary  to 
have  let  him  know  his  accufation,  and  his  accufer.  He  might  add, 
that  he  has  had  the  honour  to  be  in  feveral  confiderable  ftations ;  and 
does  defy  the  complainer,  and  all  men  elie,  to  charge  him  in  failing 
in  point  of  probity  in  his  profeffion.  He  dare  appeal  to  their  Lord- 
ihips,  and  to  his  country,  on  that  head ;  and  for  that  reafon  alfo  it 
was  an  atrocious  injury  thus  by  a  public  calumny  to  attack  him  by 
furprife.  The  petitioner  does  afcribe  it  to  a  boimdlefs  malice,  that 
would  carry  the  complainer  to  murder  hinx  in  the  dark,  if  he  had 
opportunity :  for  he  that  attempts  his  credit  fo  groundlelsly,  aflaults 
him  in  that  which  is  dearer  to  good  men  than  Hfe  itfelf ;  and  the 
|)oor  pretence  of  being  a  purfuer  is  too  thin  a  cover  to  veil  fuch  ii>- 
temperate  malice  from  the  eyes  of  God  or  menv 

But,  3/io,  As  to  the  fubftance  of  the  complaint  and  conclufion,  that 
he.  could  not  plead  againft  the  complainer,. 

\mo^  The  privilege  to  plead  is  the  petitioner's  private  right,  efta*- 
blifhed,  and  cannot  be  rcftrained  or  dixniniihed,  but  by  his  confent, 
or  by  his  faults 
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2do^  He  will  not  trouble  their  Lordfhips  with  the  authorities  which 

might  be  adduced  from  the  pradlice  of  other  courts.     The  petition- 

-er  does  not  in  this  cafe,  he  never  did  in  any  cafe,  nor  as  he  hopes  ever 

ifliall  need,  to  juftify  himfelf  from  thofe  examples  that  touch  on  the 

utmoft  lawful  liberty  may  be  ufed  by  lawyers  with  regard  to  their 

clients. 

This  only  gives  the  petitioner  leave  to  obferve,  that  for  an  advocate 
tvho  has  been  confulted  for  a  private  party,  to  appear,  after  he  is  made 
Queen  s  Advocate,  againft  that  party  in  the  fame  caufe  ;  or  for  the 
Queen's  Advocate,  after  he  is  laid  afide,  to  appear  on  the  other  fide, 
in  thofe  very  caufes  that  have  been  purfued  by  him,  is  triti  juris ; 
and  yet,  in  all  thefe  cafes,  the  fecrets  of  caufes  may  be  pretended  to 
have  been  opened ;  and  if  fiich  bare  pretences  were  fufficient  to  in- 
fer a  crime,  no  name  of  office  could  excufe  it :  and  therefore  the 
complainer  did  neceHarily  add,  that  the  petitioner  was  in  the  fecj*et 
of  the  caufe. 

But  neither  is  this  alone  fufficient  by  the  laws  of  any  nation,  un- 
lefs  it  be  added,  that  thefe  fecrets  have  been  revealed  ;  and  in  that 
cafe  the  lawyer  tranfgrefling  is  to  be  puniftied,  though  he  had  the 
pretence  of  a  fupervening  office  to  excufe  him.  But  now  in  this  al- 
ledgeance  there  behoved  to  concur  two  fadte  :  imo^  That  there  were 
fecrets  J  ado  J  That  thefe  have  been  propaled;  both  of  which  in  this 
x:afe  are  not  only  falfe,  but  redargued  from  the  nature  of  the  caufe. 
The  fiibjedl  is  open  facfls  to  be  proven ;  there  is  no  confeffion^  private 
or  public,  of  parties ;  no  inftrudlions  in  writing  made  ufe  of :  the 
knowing  of  the  fecrets  is  therefore  a  bare  pretence. 
'  The  petitioner  has  thus  far  taken  it  for  granted,  that  the  Queen's 
Advocate,  being  confulted  at  the  raifing  of  a  libel,  by  a  private  par- 
ty, was  not  concerned  in  the  n/indifia  prvvata^  but  wa§  underftood 
only  to  be  advifed  ratione  officii^  as  has  been  faid. 

But  for  farther  clearing  of  that  point,  the  petitioner  offers  the  fol- 
lowing reafons. 

j^nWy  Their  Lordfhips  admitted  that  fad:  as  certain,  as  indeed  it 
is,  viz.  that  befides  the  ordinary  fee  for  concurrence,  which  is  n^- 

cejitatisy 
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cej/ltatisy  it  is  ufual  to  give  the  Queen'is  Advocate  a  honorary  fee  of 
courfe,  and  out  of  refpedl,  becaufe  the  concourfe  lays  him  under 
the  neceffity  to  be  a  joint  purfiier ;  and  this  being  given  ratione  mur^ 
nerisy  does  not  bind  him  longer  than  the  office  continues,  no  more 
than  the  falaries  from  the  Queen  during  the  office,  reftrain 
his  freedom  after  the  office  ceafes.  The  petitioner  has  already 
urged,  with  good  reafons,  as  it  is  hoped,  that  the  advifing  of  the 
Advocate  in  both  cafes,  is  for  the  fame  caufe,  and  common  pracSlice, 

2dOy  This  being  the  cuftom  undeniable,  and  that  no  fecret  cu- 
ftom,  but  known  to  all  that  have  experience  in  fuch  matters,  it  was 
not  cenfUrable  in  the  petitioner,  unlefe  he  were  charged  with  pro- 
paling  fecrets,  which  in  this  cafe  is  foolifli  to  pretend. 

$tioj  The  petitioner's  patent  does  contain  all  rights  and  emolu- 
ments his  predeceflbrs  enjoyed  ;  thefe  voluntary  and  honorary  fees 
were  fuch,  and  therefore  are  his  private  right. 

4/0,  If  their  Lordfhips  Ihould  think  that  this  matter  was  firft 
irregular,  and  ought  to  be  reformed;  or  that  it  is  an  abufe,  which 
not  being  complained  of  till  now,  cannot  now  be  approveii  by  in- 
•terlocutor  of  court : 

For  removing  this  difficulty,  the  petitioner  ofiers,  frfiy  That  thofe 
tJbfervances  or  cuftoms  which  are  notour,  need  not  any  fentence 
diredlly  to  confirm  them  j  the  notoriety,  and  filence  from  the  begin- 
ing  till  now,  implies  the  confent  of  the  lawgiver,  efpecially  ad  hunc 
effcElum^  to  excufe  a  dolo  vel  culpa.  2doj  There  is  in  this  cafe  no 
inherent  or  real  wrong  :  the  fee  for  the  concourfe  is  the  fame  that  is 
given  in  improbations  ad  cvuilem  effeflum  ;  but  with  this  diffe- 
rence, that  in  anions  of  improbation  the  Lord  Advocate  is  at  freedom 
notwithftanding  of  his  concourfe.  It  is  not  unreafonable  he  fhould 
be  infbnidled  in  the  caufe.  And  indeed  his  concourfe,  and  thefe  conful- 
tations,  are  for  two  ends.  One  is,  that  though  he  cannot  judge  of 
complaints  to  be  raifed,  fo  as  to  rejedl  them ;  yet  if  they  contain 
things  contra  bonos  mores^  or  notorioufly  calumnious,  he  may  and 
ought  to  refufe  fo  much  as  the  concurrence  of  courfe.  But,  in  the 
aext  place,  even  after  that  concurrence  is  given,  and  he  has  been  in- 

F  formed, 
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formed,  both  at  the  giving  of  the  concurrence,  and  in  order  to 
compear ;  yet  he  is  not  tied  to  appear  peribnally,  except  he  be  con- 
vinced that  there  is  a  real  breach  of  peace,  or  that  the  public  are 
concerned,  becaxxfe  of  the  atrocity  of  the  faft ;  and  then  his  appear* 
ance  is  ratione  officii^  even  when  he  is  inftruAed,  and  got  fees  from 
die  parties.  And  the  office  being  a  dignity,  an  office  oF  Hate,  it  'w 
not  prcfumed  that  theie  honorary  fees,  given  of  courle,  can  influ- 
ence him  to  do  wrong.  This  could  be  made  clear  from  a  multitude  of 
inilances,  over  and  above  the  conftant  pradHce  at  home,  particularly 
from  that  of  the  Attorney-General  in  England  and  Ireland,,  whofe  per- 
quifites  of  this  kind  are  very  great  j  and  fix)m  the  cafe  of  fentence- 
money,  which  is  the  pradlice  in  many  fovereign  courts,  and  was  CHice 
the  pradlice  of  the  feffion,  and  obtains  in  inferior  courts?  to  this 
day  * ;  in  all  which  cafes  the  dignity  of  the  perfbns  excludes  the 
prefumption  that  they  can  be  tempted,  for  furthering  their  own  gain, 
beyond  what  is  right. 

^tOj  As  this  is  at  bell  a  queflion  concerning  what  is  decent  or  ex- 
pedient, in  which  men  may  have  diSferent  fentiments,  it  is  certain, 
that  except  Ibme  regulaticMis  were  made,  (and  by. the  by  fiich  regula- 
tions of  the  Queen's  Advocate*s  office  and  fees  is  ibmewhat  beyond 
common  regulations),  there  is  no  law,  and  confequently  no  trant- 
greffion :  nor  would  a  regulation  now  to  be  declared  affedt  him,  or 
the  Queen's  gift  in  his  favour ;  for  even  laws  futuris  tantum  dant 
normam  negotiis. 

And  feeing  this  is  a  matter  of  more  importance  than  the  principal 
caufe  at  the  complainer's  inftance  againfl  the  defenders  j  and  that  a 
whole  life  of  doing  as  becomes  his  profeffion,  and  the  common 
prefumptions  and  rules  of  law  do  concur  to  interpret  the  circumr 
fiances  fairly  for  the  petitioner;  and  that  no  man,  without  deep 
prejudice,  can  tliink,  that  he  wovdd  throw  up  or  endanger  his  own 
credit,  for  the  poor  temptation  of  an  ordinary  fee  or  confultation  in 
a  fingle  caufe,  where  he  could  have  no  Special  reaibn  to  concern 

♦  It  was  abdlilhed  by  zoth  George  II. 

himfelf: 
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himfelf :  And  dierefore  craving  it  might  pleafe  their  Lordihips  to 
confider  the  fbrefaid  complaint,  and  vindicate  him  againft  £6  public 
an  injury,  by  juft  puniflunent  on  the  complainer  j  as  the  faid  peti- 
tion bears* 

Which  being,  upon  the  day  and  date  of  thir  [theie]  pre- 
sents, heard  in  prefence  of  the  faid  Lords,  with  an  addition  made 
thereto,  therewith  given  in,  they,  by  their  deliverance  thereon,  or- 
dained the  Laird  of  Grant  to  fee  and  anfwer  the  iame  againft  Mon- 
day next." 

The  addition  here  mentioned  is  not  to  be  found  in  the  record ;, 
but  it  appears  from  the  anfw^ers  for  the  Laird  of  Grant,  that  it  did 
not  contain  much  new  matter,  and  that  it  was  miade  in  the  fonn 
of  an  additional  petition,  and  the  fubftance  of  it  feems  to  be  recited 
in  the  anfwers,  which,  after  giving  a  fummary  of  the  two  petitions^ 

proceed  as  follows. 

**  Before  he  make  any  anfwer,  he  muft  acknowledge,  that  if 
the  petitioner  had  either  out  of  court  told  him  he  had  a  mind  to  de- 
fert  him^  or  aiked  the  favour  of  him  in  court  to  allow  him  to  do 
fo,  the  complainer  had  readily  granted  it,  fmce  he  did  not  think  the 
fate  of  his  Caufe  did  depend  on  his  pen  or  eloquence  :  but  when  he, 
in  a  moft  afironting  and  prevaricating  manner,  at  firft  feemed  to 
deny  his  receiving  his  fees  j  and  when  he  offered  to  prove  it  inftantly, 
he  in  a  moft  infulting  way  faid,  he  owned  the  fadl,  yet  would  ftand 
to  his  privilege  ;  therefore  the  complainer  was  neceffitated,  upon 
that  new  injury,  to  infift  for  their  Lordfliips  decifion  ;  which,  after 
inquiry  into  the  fadl,  and  his  judicial  acknowledgements,  their  Lord- 
fhips  determined  him  to  yield  to  other  lawyers  in  this  caufe ;  where- 
upon he  expelled  himfelf  the  houfe  with  fome  very  indecent  expref- 
fions :  and  he  now  has  given  in  a  petition,  whereby  he  in  effed 
makes  himfelf  a  party  againft  the  complainer,  and  it  feems  he  de- 
figns,  to  have  it  on  record  ;  and  fo  vocky  [vain]  he  is .  of  this  peti- 
tion that  all  the  coffeehoufes  have  got  it.  The  complainer  need 
anfwer  no  more,  but  it  is  res  confejfa  et  judicata^  which  excludes  the 
complaint,  and  might  excufe  him  from  this  trouble  if  the  petitioner 
pleafed;  butfince,  notwithftanding  of  his  ovni  faid  confeflion,  and 

F  2  .  the 


44  CRIMINAL        CASES.  N^  24. 

the  Lords  fentence  interponed  thereto,  he  is  ftill  pleafed  to  call  his 
£0  challenging  him  in  court  a  public  calumny,  the  complainer 
Ihall  here  add  an  irrefragable  document  of  ids  being  confulted  as 
his  lawyer. 

When  the  complainer  raifed  this  procefs,   he  firft  confulted  Sir 
James  Stewart,  now  Lord  Advocate  ;  and  becaufe  he  could  not  get 
Sir  David  to  meet  with  his  Lordfliip,  he  got  from  him  a  memo- 
randum,  by  which  he  was  to  raiife  his  libel ;   which  when  he  had 
brought  to  Sir  David,   he  caufed  amend  the  fame  in  feveral  places, 
and  made  very  confiderable  alterations  therein,  as  appears  by  the 
foresaid  memorandum,   written  by  James  Spenee,  my  Lord  Advo^- 
cate's  fervant,  his  hand,  and  fcored  and  figured  by  Mr  Buchanan^ 
Sir  David  his  fervant,  produced  in  the  clerk's  hands  ;  and  according, 
to  thefe  amendnifents,   his  libel  is  wrote  out,  and  letters  raifed ;  for 
which  he  confulted  him  fuitably  befides  his  ten  merks:  how  theft 
could  this  gentleman  think  that,  ilUJa  confcientiuj  he  could  plead'  a- 
gainft  him  in  this  caufe  ?  And  when  the  letters  were  returned,  he 
was  again  confulted ;  which  he  thought  was  fu£icient  till  the  caufe 
fhould  come  to  be  pled.  And  it  is  calunmious  ia  the  petitioner  to  fay 
he  deferted  him.     The  fadl  itfelf  tells  othcrwife  ;  and  he  being  twice 
confulted  before  once  hearing,  in  a  procefs  of  this  kind,  is  all  that 
ever  was  done  with  any  advocate,  and  all  that  he  did  widi  his  other 
lawyers.    And  that  he  did  not  fend  to  him  to  put  him  in  mind  of 
the  complainer,  which  is  all  the  defertion  the  petitioner  can  alledge 
he  was  guilty  of,  might  fay  fbmething,  if  the  qi^cflion  were,  Whe^ 
ther  he  Ihould  plead  for  the  complainer  or  not  ?  but  to  fay,  that 
that  could  ever  be  a  fufficient  reafon  for  the  petitioner  to  go  to  the 
other  fide,  and  plead  againft  him,  is  what  he  truly  thinks  no  man 
but  the  petitioner  will  fay.    And  after  the  Ifetters  were  returned  exe- 
cute, he  again  confulted  him  :  fo  he  never  doubted  o£  his  afliftance^ 
at  leafl  that  he  would  not  compear  againft  him. 

This  being  the  true  fad  as  to  this,  the  force  of  Matthaeus's  cita- 
tion falls  to  the  ground  ;  for  he  fays,  **  Si  advocatus  dimiffiis  fit  a 
"  litigatore,  operam  dare  poteft  advcrfario  j"  and  the  reafon  fubjoined. 
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Jibi  imputet.    But  here    the    complainer   denies  he  difmifled  him, 
which  proves  itfelf ;  nor  did  he  acquaint  the  complainer  that  he  en- 
gaged with  his  adverfary.    And  to  the  citation  out  of  Matthaeus,  it  is 
anfwered,  Jirji^  That  it  is  wrong  quoted  ;   for  although  he  mentions, 
that   **  privati  ergo  advocatum,  fi  non  callide  atque  perfidiofe  re- 
**  nunciaverit,  fed  a  litigatore  dimiHus  fit,  adverfario  ejus  operam  dare 
"  pofle  fatemur ;  transfugam  fine  crimine  poffe  negamus ;"  thefe 
laft  words   **  transfugam  fine  crimine  pofle  negamus,"  is  left  out  of 
the  quotation,  which  makes  downright  againfl  the  petitioner.     ^dOy 
That  citation  does  not  meet  the  petitioner's  cafe ;  becaufe  there  the 
advocate  was  a  litigatore  dimijfus^  which  was  a  downright  quitting  of 
him,  and  laying  him  afide,  that  he  nfight  do  what  he  pleafed,  whicL 
cannot  be  pretended  the  complainer  did  in  this  cafe. 

And  the  engaging  of  a  lawyer  being  of  the  nature  of  a  contract 
locati^  cannot  be  diflblved  but  by  mutual  confent.  And  the  pretence 
of  the  petitioner's  difengaging  himfelf,  by  the  complainer's  not  ob- 
jecting againft  his  firft  judicial  compearance,  feems  captious  ;  e£pe- 
cially  when  he  does  not  know  if  the  fadl  be  true,  at  leaft  he  obferved 
it  not ;  and  if  it  was  done,  it  might  be  explained  for  me  by  the  peti- 
doner's  rules  of  ambiguities ;  fince  he  had  a  mind  to  nail  it,  he 
ought  to  have  taken  inftruments  there,  upon  a  primus  aftus  judicii^ 
&c.  V 

Neither  can  it  avail  him  to  fay,  Becaufe  the  Queeii  had  laid  him 
afide,  therefore  he  thought  he  had  done  fo  too  ;  for  her  Maje- 
fty  might  have  had  other  reafons,  not  fit  for  the  complainer  to  pe- 
netrate into,  than  he  had ;  and  it  is  a  bad  fequela  from  the  prince  to 
the  fiibjecfl,  when  he  is  profecuting  his  private  right,  and  had  laid 
open  to  his  advocate  his  whole  aflFair.  And  the  complainer  muft  own,, 
that  the  reafon  he  adds  for  changing  fides  is  pretty  odd.  That  he 
advifed  his  fen's  commiffioners  to  take  the  pofleflion  of  the  complain- 
ier's  houfe,  and  yet  advifed  him  to  recover  it.  If  that  be  not  ffci 
nomine  privatas  calumnias  commovere^  againft  the  /.  3.  Cod.  Advo.  ffci^ 
he  leaves  to  their  Lordfliips  to  determine. 

As  for  his  candour  and  integrity,  he  docs  not  otherwife  quarrel  it 

at 
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at  prefent,  but  by  this  fad  reprefentcd,  whieh  is  his  own  experience^ 
And  as  for  his  two  precedents,  he  humbly  contends,  they  can  neither 
Icreen  him,  nor  introduce  a  cuftom  againft  law  for  his  practice. 
In  the  firft  caie,  her  Majefty  againft  the  tackGnen,  is  againft  an  ex- 
prefs  text  in  the  Codex ^  I.  i.  De  adi}.  fjci^  where  the  Emperor  Anto- 
ninus fays,  "  Eos  qui  c^ufam  fifci  egiflent  prohibitum  eft  adverfus 
*'  fifcum  patrocinium  praeftare  ;"  and  that  even  in  the  cafe  uhi  Jala-- 
rium  percepijfe  fieges^  which  it  is  hoped  Sir  David  will  not  deny  was 
paid  him  liberally  by  her  Majefty.  And  this  admits  of  no  exception: 
but  a  pofitive  allowance,  as  in  the  /.  2.  Cod.  eod.  which  is  not  pre- 
tended Sir  David  had,  and  in  that  cafe  the  Queen's  counfel  did  not 

objecfl  it. 

As  to  Sutherland's  cafe,  it  is  Angular,  and  how  far  juftifiable  he 
cannot  fay ;  but  probably  it  has  been  of  confent  of  parties,  being 
openly  acknowledged  before  pleading,  and  fo  might  be  indulged* 

As  for  the  animus  acciptentisj  he  fhall  not  determine,  whether  it 
was  calumntandi  or  lucrifaciendi  animo ;  but  iiire  he  is,  the  animus  dantis 
was  to  engage  him ;  and  in  contra<5ts  of  this  kind,  ammns  dantis  as 
well  as  accipientis  infpicitur^  which  on  the  locator^ s  part  is  colledled  ex 
interventu  pecunU.  The  complainer  heartily  allows  the  petitioner, 
that  the  munus  advocati  is  laudabik  et  nobik\  yet  the  /.  6*  §  5.  Cad.  De 
poji.  fays,  **  Si  lucro  prxmiaque  capiantiu*,  veluti  abje<fli  et  degc- 
**  neres  inter  viliflimos  numerabuntur."  And  Brunneman,  ad  kg.  i. 
Cod.  Deadv.ffci^  has  thefe  words :  **Nam  illiberale  eft,  ob  non  fblu- 
**  turn  falarium,  caufam  deferere,  ctiam  privati  nedum  fifd,  et  pro- 
**  bari  non  poteft ;  quod  gloff.  ob  non  folutum  falarium  patrocini- 
"  um  deferere  pofle  dicat:  et  multo  minus  dt^endum  eft,  ob  banc 
^*  caufam  patronum  privati  poffe  adhaerere  parti  alteri ;  quoc!  quomo* 
**^  do  fine  praevaricatione  fieri  pofle  non  video,  et  ideo  hie  redle  glof^ 
"  fam  improbat.'*  Barbofla,  who,  upon  the  fame  law,  obferves, 
that  "  advocatus  qui  ob  non  folutum  falarium  ad  alteram  partem  con- 
**  volat  in  regno  Neapolitano,  certum,  non  folum  maxima  repraehen- 
"  fione  dignus  fuit,  verum  poena  non  levi  pledendus  veniret/'  And 
if  the  petitioner  pleafes  to  look  over  Franc.  Mar.  Delpbin.  decif.  664. 

num. 
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num.  3,  and  Gahr^  Alva  De  prwileg.  paup.  a  Spanifh  lawyer  of  very 
good  account;  and  Pauhs  ChrtfiianuSj  ^oL  3.  de^.  170.  num.  23.  he 
will  there  fee  how  much  the  pradkice  of  changing  fides  in  this  man- 
BOT  is  cried  down  ;  and  if,  for  not  being  paid  of  their  fees,  a  lawyer 
is  not  allowed  to  change  fides,  how  far  lefs  for  the  poor  pretext  of 
the  complainer  not  iending  to  him  when  his  caufe  was  to  be  pled  ? 

As  to  his  fecond  complaint  againft  their  Lordftdps,  That  the 
complaint  was  not  in  writing,  and  that  he  did  not  give  him  no^- 
tice, 

It  is  anfwcrcd.  That  th«e  is  no  necefEty  of  an  objedtion  and  in-^ 
cident  complaint  being  in  writing,  which  is  ufual  to  be  decided  de 
piano ;  and  if  he  had  defired  it  he  Ihouid  have  got  it,  for  he  ofiered- 
toproveifin  the  fornu  And  as  to  giving  notice,  it  fiippofesr  a^  de- 
pending plea  ;  but  fince  he  had  not  difmiffed  him,  nor  he  given  him 
notice  that  he  had  deferted  him,  he  was  under  no  neceffity  to  ac^- 
quaint  him  that  he  was  to  make  the  objedlion; 

To  the  additional  petition,  it  is  anfwered,  imo^  It  begs  the  que- 
ftion.  That  the  retaining  fee  is  ^reti^irtute  officii^  and  yet  he  owns 
k  engages  him  to  be  for  the  purfuer  :  but  then  he  fays,  he  is  tied  to 
the  purfuer  no  longer  than  his  conuniflion  continues  from  the  Queen ;. 
which  cannot  be  weH  underftood,  unleis  the  vindifia  privata  were 
neceflarily  tied  to  the  publica ;  which  it  is  not,  fince  this  may  be  in- 
demnified, and  yet  that  remain  due  to  the  private  periba.  ado^  As  to 
the  cuftom,  the  fame  is  denied,  except  with  himfelf.  ^tio^  it  is  thought 
his  patent  does.not  impower  him  to  unwarrantable  deeds ;  and  it  is  an 
unjuft  rcfledlion  to  burden  his  predeceflbrs  or  fiicceflbrs  with  fuch  un- 
juft  praAices.  To  the  fourthj  It  is  not  neceflary  to  make  a  regulation 
where  die  thing  never  occurred  before,  and  that  the  common  law  is 
exprefs.  It  is  frivolous  in  him  to  defend  the  mala  praxis  by  noto- 
riety ;  for  the  fame  is  denied,  and  wrong  can  have  no  warrant :  and 
the  fa<St  is  fufficient  to  fliow  him,  that  the  procefs  was  not  contra  bo^ 
nos  mores ^  and  ex  eventu  is  found  relevant  by  their  Lordfhips*  So 
that  his  allegations  from  the  Englifli  and  Irifli  attorney-generals 
praifUce  is  not  good,  fince  he  does  not  vouch  the  iame  from  any  au- 
thority ; 
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thority ;  and  he  could  make  the  contrary  appear  from  their  lawyers 
ifneceflary:  but  whatever  may  be  in  that,  he  doubts  much  if  the 
attorney-general  would  protedl  the  petitioner  in  any  courts  of  Eng- 
land, if  he  acknowledged  corruption,  and  the  receiving  double  fees 
from  both  fides  beyond  the  known  alJbwance  of  ten  merks.  And 
his  office  of  ftate  is  ill  pled  fince  the  union ;  and  particularly  in  this 
cafe^  where  the  fad;  is  not  very  honourable;  as  is  the  argument  from 
SportuUy  which  by  tlie  law  was  allowed ;  whereas  going  to  the  o- 
ther  fide,  either  in  private  or  fifcal  cafes,  was  always  reprobate. 
5/(?,  No  body  approves  die  decency  but  himftlf;  and  the  /.  6.  §  i. 
Cod.  poji.  fays,  "  Si  quis  adeo  procax  fuerit,  ut  non  ratione,  fed  pro- 
**  bris  putet  eflc  c^rtandum^  opinionis  fuae  imminutionem  patietur ; 
^^  nee  enim  conniventia  commodanda  eft,  ut  quiiquam  negotio  de- 
*'  jr? licSo  in  adverfarii  fiu  contumeliam  aut  palam  pergat,  aut  fub- 
"  dole."  And  to  fay,  that  becaufe  his  purfuit  confifled  in  feAs  to 
be  proven,  and  therefore  no  fecret  to  be  revealed,,  is  a  jeft;  for  by 
that  rule^  an  advocate  might,  at  any  time,  change  fides  in  a  crimi- 
jial  procefs,  which  entirely  confifts  of  fa<Sls  j  to  reveal  which  is  as 
great  a  crime  as  the  difcovering  of  writs  in  a  civil  procefs :  and  £0 
judges  Matthaeus,  in  the  very  place  the  petitioner  cites  him ;  where  he 
fays,  "Si  in  facfto  caufa  coi^lflat,"  as  in  this  cafe,  "  placet  quod 
Bartolus  fcripfit,  et  poft  eum  Alietus;  eum  qui  id  fecit,  non 
tam  praevaricationibus  reum  fieri,  quam  incidere  in  legem  Cor- 
"  nelianj  de  falfis,  eo  capite  quo  cavetur ;  ut  poena  falfi  coerccatur  ille 
qui  inftrumenta  alicujus  penes  fe  depofita  prodiderit  adverfario 
ejus  ;  nam  fi  procurator  alicujus  id  fecit,  humilior  in  metallum 
"  damnatur;  hon^sftjlor  in  infulam  relegatur,  publicata  dimidia  par- 
"  te  bonorum;"  as  is  clear  from  the  /.  38,  pa.  8,  ff.  De  pcms. 

Upon  the  whole,  as  the  complainer  made  his  objeAion  againfl  the 
petitioner  out  of  no  manner  of  defign  of  injury  or  reflection,  but 
purely  felf-defence ;  fo  now  he  has  been  forced  to  anfwer  this  angry 
petition  upon  the  fame  footing  ;  which  he  hopes  their  Lordfhips  will 
think  he.  has  not  deborded  [deviated]:  And  though,  upon  very 
good  grounds  of  law,  he  could  crave  the  petitioner  to  be  punifhed,  ^s 

many 
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inaiiy  texts  of  the  Qvil  law  provides;  njid€  L  i.  Cod.  De  advo.  diverf^ 
judi.  ^*  Si  patronum  cauik  pragvaricatum  putes,  ct  impleveiis  accufa- 
^*  tionem,  non  deerlt  adverfus eum  pro  temeritate  commiiH fententia/' 
and  /•  3S.  $&.  De  pcenis^  and  the  authority  of  many  lawyers  ;  and 
ihaft  the  pedtioHfer  his  allowing  himfelf  fo  much  liberty  in  venting 
hk  groundlefe  paflion  n^n  the  complainer,  might  jufily  provoke 
him  thereto;  he  is  fatisfied  at  this  time  with  defending  himfelf,  and 
cravmg,  that  tf^  defire  'Of  this  petition  may  be  reRiied ;  as  the  faid 
aoiwers  bear. 

Thwe  was  a  fecond  PETITION  given  in  to  the  faid  Lords  for 
the  4kid  Sir  David  Dairymple  againft  the  ikid  Ludovick  Graiatj 
hcnofai^  fhewingy  lliat  he  having  given  in  a  petition,  by  way  of 
complaint,  againft  Ltidovick  Grant  of  that  Hk,  to  their  Lordftiips^ 
po  Monday  laft,  for  his  neceflary  vindication,  Cxn  aocount  of  an  tm- 
jitft  ^DmplwUL  made  ag^nft  him  by  furpdife,  fome  days  before ; 
and  la^iieing  appointed  to  iee  aiid  anfw\er,  has  taken  occaiian  to 
publifh  a  falfe  and  defamatory  libeJi,  in  a  moft  fcurrilous  and  atro- 
cious mann^y  a^ing  &ew  injuries  to  the  former ;  the  petitioner 
inuft  onpe  iBore  beg  leave  to  lay  before  their  Lordihips  fbme  of  ma- 
ny particulars  iorjuft  redrefe. 

In  iSu^Jif^  place.  He  humbly  intreats,  that  his  former  complaint 
may  be  aidv^ed,  and  the  grounds  and  fedls  as  therein  cont;ained ; 
for  thefe  ^&&  ^^^^^0%  the  v^ry  fubftaoce  of  what  was  admitted  in  th€ 
jirft  heario^  and  as  to  which  the  faid  Grant  neither  does  nor  cati 
be  allowed  to  vary,  the  cafe  is  fully  before  their  Lordfliips,  The 
petitioner  wiU  not  trouble  the  court  to  examine  the  ill  manners,  the 
iH  reaibniog,  nor  the  miiapplication  of  the  authorities  with  which 
the  Laird  of  Grant  has  ftuffed  his  anfwers.  The  petitioner's  cafe  is 
jAainly  fet  forth  in  his  petition ;  to  v^ich  he  adheres. 

The  Laird  of  Grant  now  adds,  That  the  memOTandimi  for  raifing 
the  libd  was  brought  to  the  petitioner.  And  ib  indeed  it  ought  to 
have  heen,  he  being  at  that  time  Queen's  Advocate.  But  he  fays, 
The  petitioner  amended  the  libel.  He  ought  to  have  told  in  what 
paiticukirs ;  for  if  the  petitioner  would  JMt  give  concurrence  to  any 

G  thing 
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thing  he  thought  indifcreet,  or  obvioufly  vexatious,  it  was  his  duty 
£0  to  refufe.  But  here,  by  the  by,  he  muft  obferve,  the  pretended 
fcored  libel  ought  to  have  been  exhibited  in  the  clerk  of  court's 
hands  with  the  anfwers ;  but  it  is  kept .  up  for  another  furprife.. 
This  is  certain,  he  did  very  much  blame  the  heat  in  both  libel  and 
recrimination;  and  before  he  concurred,  caufed,  as  he  thinks, 
fmooth  the  one  and  the  olther.  Now,  for  all  the  fputter  of  his  being, 
engaged  for  the  vtndifia  privata^  the  pietitioner  dares  fay,  even  the 
Laird  of  Grant  will  not  fay  he  advifed  him  to  raife  his  libel,  appror 
ved  of  it,  or  ever  gave  an  opinion  in  the  caufe,  or  made  any  note 
or  information  for  managing  the  debate  ;  which  he  neither  would,, 
nor  could  have  fhunned,  if  he  had  been  engaged  as  a  private  lawyer^. 
If  Grant  forget,  others  who  were  jMrefent  will  not. 

But  the  faid  Laird  of  Grant  fays,  he  did  not  defert  the  petitioner^, 
for  he  had  confulted  him  twice ;  and  in  his  confufed  way  of  telling; 
the  flory,  one  would  think  he  had  done  it  oftener :  but  if  he  means- 
fb,  it  is  faHe,  and  beyond  what  is  alledged  in  court. 

Now  that  the  faid  Laird  of  Grant  did  defert  the  petitioner,  is  cer- 
tain, (notwithftanding  all  his  reafoning) ;  for  in  fuch  cafes,  all  that 

ever  was  done  by  way  of  negle<Sl  on  a  client's  part  to  a  lawycr,^ 

.     « 

was,  that  after  a  long  furceafe,  he  renewed  the  cauie, .  inflrudls  his 
other  kwyers,  without  calling  on  the  perfbn  he  intended  to  difhaifsi 
It  was  never  known  that  a  client  did  command  a  lawyer  not  to  ap* 
pear  for  him*  The*  Laird  of  Grant,  by  the  words  iii  the  firfl;  Une,. 
fol.  3.  feems  to  thmk,  that  he  ought  to  have  fent  him  word,  that  the 
petitioner  had,  or  was  to  engage,  with  his  adverfary :  but  he  does- 
miflake  himfclf ;  an  advocate  who  is  negledied,  is  not  bound  to  beg, 
employment  fa  meanly. 

In  the  next  place.  Though  the  Laird  of  Grant  Bad  afked  his  af^ 
fiflance,  he  would  not  have  complied,  nor  could  not :  for  having; 
concurred  only  with  him  becaufe  he  could  not  do  otherwife,  and 
having  told  him  he  was  for  his  fon,  he  could  not,  after  he  w^  at 
freedom,  be  for  him,  but  behoved  to  be  for  his  firft  client.  Befidesi 
as  he  was  a  concurring  puraier  of  neceffity  in  the  principal  libel, 

he 
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he  was,  by  the  like  neceflity,  a  purluer  in  the  recrimination  ;  and 
therefore  being  no  longer  under  that  neceflity,  though  he  had  nor 
been  fir  ft  employed  for  Colonel  Grant,  yet  it  was  optional  for  him 
to  concur  as  a  private  lawyer  with  the  one  or  the  other,  fince  he 
could  not  appear  for  both.  It  is  upon  this  footing  that  he  is  and 
was  in  the  right ;  and  the  conftrained  reafonings  and  authorities  arc 
as  far  from  the  purpofe  as  railing  is  from  reafoning,  or  as  falfehood 
and  malice  are  from  truth  and  innocence.  Thefe  authmties  concern 
the  cafes  of  corruption  and  betraying,  the  acting  fordidly  and  dou- 
bly ;  a  pradlice  which  the  petitioner  delpifes  and  abhors ;  and  his 
own  confcience,  as  well  as  his  country,  will  bear  him  witriefe,  that 
he  is  groundlefsly  and  malicioufly  charged  with  a  fault  that  is  ais 
little  his  charader,  as  witchcraft,  or  robbing  on  the  highway. 

The  petitioner  is  under  a  neceflity,  in  general,  to  obferve,  that 
the  faid  anfwers  to  his  petition  do  neither  candidly  refume  it,  or 
give  a  fair  account  of  what  paflTed  in  court.  He  fays,  That  the  peti- 
tioner at  firft,  in  a  moft  affronting  prevaricating  manner,  feemed  to 
deny  his  receiving  his  fee ;  and  when  he  offered  to  prove  it  in- 
flantly,  he  did,  in  a  moft  infulting  way,  juftify  it.  But  he  fays  this 
very  falfely.  The  petitioner  did,  and  does  deny,  that  he  was  em- 
ployed, or  took  fees,  except  ratione  officii ;  and  that  he  was  confulted 
at  the  raifing  of  the  libel,  he  never  did  deny.  And  though,  in  the 
firft  furprife,  he  did  not  fo  very  diftindly  remember  that  he  was 
confulted  when  the  letters  were  returned;  yet  he  did  not  deny  it, 
but  admitted  it ;  and  therefore  the  charge  of  prevaricating  is  falfe, 
as  moft  other  things  in  the  anfwers  are. 

The  faid  Laird  of  Grant  further  fays,  That  the  whole  matter  ia 
gonfejfa  et  judicata.  The  laft,  the  petitioner  dares  fay,  is  falfe.  The 
court  has  pronounced  no  formal  interlocutor,  nor  have  the  Lords 
given  any  judgement  that  can  hinder  him  to  examine  the  cafe  ;  and 
for  the  former,  it  is  res  confejfa^  if  the  whole  facfls  be  to  be  taken  to- 
gether ;  and  in  that  ifTue  the  petitioner  puts  that  complaint. 

As  to  the  authority  vainly  brought  from  the  Emperor  Antoninus, 
the  petidcwier  fays,-  that  the  republic  and  empire  of  Rome  had  lived 

G  2  long 
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long  without  that  kv/ ;  and.  it  needed  a  pofitive  ediifl  to  eftabliih  it. 
Next,  that  law  never  took  place  in  Scotland  and  England ;  and  there 
is  no  man  who  wears  a  gown  that  dpes  not  know  it.  It  was  admitted 
in  the  reafoning  of  the  court,  that  the  Queen's  Advocate  being  ea- 
gaged  only  ratione  officii^  the  office  ceafing,  that  engagenaent  ceafeth; 
and  if  an  ordinary  advocate,  becoming  the  Queen's  Advocate,  is^ 
not  only  at  liberty,  but  bound  to  app^r  againit  his  firft  cheat,  it 
neceffarily  follows,  that  changing  of  fides*,  confidered  in.  itfelf,  with- 
out perfidioxifneis,  or  betraying  of  iecrets,  does  not  import  aay  tui:- 
pitude ;  for  if  it  did,  no  name  of  authority  or  ofSce  could,  excufe  it.^ 
Nor  is  this  the  only  cafe  i(L  law  of  that  kind;  die  fame  hapjppis  in. 
the  fyndics  of  towns,  and  is  exprefsly  decided  in  che^cafe  of  a  tutor 
who  had  been  advocate  ^ainft  his  pupil's-  father,  /.  uU.ff*  De  pofiu^ 
Imdo:  and  thei^efw-e  the  appearing  for  the  Queen  i&only  ratione  mu-^ 
n^ris;  or,  as  this  leaj^ned  anfwea^  fays^  ex  mandator  the.  niundate  be,-- 
ing  re  voked,  it  ceafc& :  aiid  the  piraiStice  of  other  fovereign  coiirts^  al- 
lowing the  fame  pcribn  who  has  appeared  for  the  Queea  when  he 
was>  her  advocate,  to  appear  againft  her  when  he  is  laid  afidei  is  of 
greater  m<^Eient  thaa  the  eloquent  ftudied  turns  in  the  aniwers  ta 
the  conctrvy .  The  judge?  in.  the  feflion.  and ;  exchequer  know  full .  as- 
much  of  the  nwtter  of  law  as  the  drawer,  and  of  the  cuHoma  of  po- 
ther places ;  and  it  vrsis  pars  jucHcis  to  have  debarred  the  advocate,,  if 
it  had  been  irresiilar  for  him  to  appear; 

Indeed,,  in  any  cafe,  for  aa  advocate  to.  d^Sbx  perjidiofe^  or  merelj*' 
becaufc  he  gets  not  his  fees,,  when  perhaps  his  client's  circumftances- 
do  not  allow  the  charge,  or  to  do.  fordidly,.  or  betray  the  fecrets  aut 
vino  tortus  aut  ira^  or  lefs,  yet  for  gain,  is  highly  cenfurable.  Thefe,, 
and  the  like  cafes,  have  been  condenmed ;,  and  to  thefe  belong  the: 
citations,  juft  in  themfelves^  but  impertinent  to  the  purpofe.  But. 
fince  this  is  mentioned,  give  the  petitioner  leave,  in  a  word,  to  ob— 
ferve,  that  Matthaeus  is  mifunderftood  in  theanfwers.  He  pretends 
to  quote  fair,  but  feems  not  to  underftand  the  fenfe  of  the  laft  part: 
dF  the  fedion  cited,  nor  indeed  of  the  fir  ft.  The  firft  part  mentions 
a  diftindion  which  Mattliseus  approves,,  thatjf  in. f ado  catifa  conftftat^ 
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a  lawyer  ximft  a  at  chaage ;  but  thei^  tnfaSio  m  this  .fenfe  is  where 
there  are  writings  and  iecrets^  as  the  words  cited  in  tho^tt^Kvers^  fol.  4. 
fhow.  What  the  drawer  obferves  about  the  mifciting  .th#  laft  words 
in  his  petition,  is  poor  trifling.  Matthaeus  is  in  every  one's  hand ; 
and  he,  with  the  due  Ikill  of  law  and  Latin,  will  decide  whether  he 
means  as  the. petitioner  has  faid  or  no. 

To  conclude,  The  petitioner  did,  and  does,  with  all  fubmiffion,, 
plead  the  honour  of  his  praffeflion,  that  he  be  not  thus  fcurriloufly  ^ 

vScd.  The  debaiing  the  bar,  which  is,  as  Valentinian  fays,  fetnina^ 
rium  dignitatumy  and  efpecially  of  our  greateft  courts,  is  a  debafing 
of  thefe  benches  that  are  to  be  filled  from  thence ;  and  their  anfwers 
complained  of,  do  afford  a.  prefent  injftance  of  it,  in  leeway  oF 
fpeaking  of  the  Lords  of  Seffion :  and  though  the  Laird  of  Grant 
could  Gxxd/orM  tnmatural  member^  perhapSy  tojuggtjt  cittttions  nothing: 
to  the  puppefe,  and  fbme  few  wretched  rums ;  yet  it  is  plain,  he  has 
3BOt  ytt  fbtind  any  fewyer  lb  jH^ftitute  as  to  own  fo  feumlous  an-^ 
iW^ns^    And  rbereiwc- craving,  &c. 

Anfwers- were  given  in  fbr  the  Laird  of  Grant  to  the  lecohd  peti- 

'toon;  which  contained  no  argument,  but  an  apology  for  the  warmtE 

of  expreflioft  in  Lis  former  paper,  to  which  he  had  been,  he  faidj. 

provoked,  and  the  acknowledgement  of  a  miftake  as  to  one  fadl  re- 

fedng  to^  another  caufe^. 

Aiig.  t.i  7  L2.  The  Lords  Juftice^Cl'eri:  andCbmrniflibnersorjuniciary,. 

having  confidered  the  fecorid  petition  given  in  for  Sir  David  Dal- 

rymple,  with  another  petition  given  in  for  him,  and  an  addition 

thereto^  with  anfwers  given  in  to  all  by  the  Laird  of  Grant 

elder;  they  reflile  the  defire  of  the  iaid  petitions,  and  additional 

petition:  And  further,  that  the  opinion  of  this  court,  in  a  very 

iiliatftnar  pomt,  may  not  be  mifunderftood,  hf  occafion  of  fome: 

paflages  contained  in»  the  forefaid  papers  given  in  by  the  faid 

Sir  David  Dalrymple^  the  faid  Lords  Juftice-Clerk  and  Commif- 

fioners  of  Judiciary  declare  it  to  be  a  miftake,  that  they  al- 

Ikjwed,,  that  the  Queen's  Advocate  might  take  fees  from  a  pri- 

vatia*. 
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vate  purfuer,  not  as  the  faid  private  purfuer's  advocate,  but 
by  reaibn  of  his  office  as  Queen's  Advocate. 

James  Erskine,  I.P.D. 


N^  25.  November  3.  1712^ 

Her  Majesty*s  Advocate, 

AGAINST 

John  Graham. 
Oyiml  homicide. ^-^  Forty  days  ehpfe  before  trial  fni/hed. 

HE  was  indidled  for  the  murder  of  David  Cochran, 
The  court  found  the  libel  relevant  to  infer  the  pains  of 
death  ;  and  fuflained  the  defence,  That  while  the  pannel  was  attack* 
ed  by  Blyth  with  a  drawn  durk,  the  pannel  was  in  his  own  defence 
with  a  drawn  bayonet,  and  that  in  the  mean  time  the  defun<5l,  inter- 
pofed  as  a  redder  between  them,  did  cafually  receive  the  wound  li- 
belled, relevant  to  reftridl  the  libel  to  an  arbitrary  puniihment, 

December  10.  171 2.  A  motion  for  deferting  the  diet  fmpliciter  a- 
gainll  him  was  made  by  his  counfel,  on  the  adl  1701,  in  regard 
that  the  forty  days  had  elapfed,  and  ten  days  more,  for  which  the 
trial  had  been  delayed  at  the  panners  defire. 

The  court  "  deferted  the  diet  Jimpliciter^  and  difiniffed  him  from 
"  the  bar,  in  refpe<a  nothing  is  proponed  or  craved  for  which 
•*  he  Ihould  be  remanded  to  prifbn/'— -He  was  afterwards 
outlawed  for  not  appearing. 

ja.  Solicitor  Sir  Ja.  Stewart.  JU.  Sir  D.  Forces,  Ja.  Graham. 


N^26. 
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•    N*26.  Febntaiy  g.  lyt^. 

The  Procurator  of  the  Church,  with  concourfe  of  her  Majefty^s  Ad^ 
vocate, 

AGAINST 

I 

The  Magiflrates  of  Elgin,  and  Mr  David  Blair  Epifcopal  minifter 
there. 

Judgement  of  the  Court  ofjujtkiary  reverfed  by  the  Houfe  of  Peers.    . 

See  a  full  account  of  this  cafe  below,  under  that  of  Murdifon  anA 

•  > 

Miller,  in  1773. 


W  2J.  March  12.  I7i3> 

Her  M  A  J  E  s  T  y's  A  D  V  o  c  A  T  B^ 

A   G    A    I    N    S   T 

Jean  Ramsay. 
Murder. "^Special  verdiiir^Jrbitrary  puni/hntent. 

SH  E  was  indidled  for  the  murder  of  Robert  Ramfay,  a  poor  weak: 
infimi  perfon,  charitably  brought  off  the  ftreet  into  the  hoiife 
of  one  Ifabel  Lefly  in  Leith,  and  there  laid  in  a  bed  \:  out  of  which 
flie  dragged  him,  and  beat  him  on  the  head,  to  the  effufion  of  his- 
blood,  with  a  pair  of  iron  tongs  ;  and  after  he  was  laid  in  another 
bed,  ihe  alfo  dragged  him  out  of  it :  by  all  whicL  violence  and  bar- 
barous- treatment  he-  died  in  a  few  hours; 

The  defences  were,  firji^  No  malice  againft  the  defiindl  is  charged-; 
fhe  only  wanted  to  get  him  but  of  her  bed,  fo  at  moft  only  homicidium 
eulpofum  2dlyy  The  wounds  arfe  not  libelled  to  be  mortal  3^/t, 
Thedeceafcd  was  in  a  dying  condition  when  brought  into  the  houfe,, 

and^ 
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and  therefore  his  death  ought  to  be  afcribed  to  his  £lckne{s,  not  to 
her  ftrokes. 

The  4nt?eriecutor,  on  the  relevancy,  found  *'  the  pannel's  vidlent- 
**  ly  dmggii>g  the  dofuncjl,  a  weak  ^nd  infirm  perfon,  out  of  the 
"  bed  on  which  he  was  laid,  fo  that  his  head  was  bled  on  the  bed- 

ftock  or  floor  ;   and  her  beadng  him  on  the  fide  with  a  pair  of 

tongs  ;  and  her  again  dragging  him  out  of  another  bed  whereon 
'^^  be  was  trfccrwards  laid ;  .and  his  4yAng  within  a  few  hours  there- 
*'  after,  about  the  time  libelled,  relevant  to  infer  the  pain  of  death, 
**  and  confifcation  of  all  her  moveables,  goods,  and  gear ;  and  find 
**  any  of  the  aforefaid  fa^  feparately  relevant  to  infer  an  arbitrary 
^*  j)iAHifhiaftcirt: :  aOid  repel  the  Jjaill  defencesj,*'  &c. 

The  jury  found  that  part  of  the  libel,  **  anent  dragging  a  weak 
**  filly  man  out  of  a  bed,  upon  a  cheft  and  floor,  and  that  thereby 
**  he  was  wounded  and  bled,  and  the  faid  weak  infirm  man  was 
^^  dead  about  eight  o'clock  next  morning,  proved," 

The  court  fentenced  her  to  be  icourged,  and  baniflied  thie  fliire. 

Ja.  T.  Ktoatdf.  :dh.  Cofin  Mackenzie. 


N°28^  March  lb.  lyij^ 

Her  Majesty's  Advocate, 

AGAINST 
jAAfES    Mac  HAS. 

Murder. — Special  verdiff. — Arbitrary  funifhment. 

HE  w^  indi(Sled  for  the  fnurder  of  Tlwwws  Mftccormie. 
The  jury  foxmd  it  fiot  proved  iwr^tat  perfon  gave  the  de^ 
fundi  the  wowkI  of  whi£h  lie  died ;  \>vA  fouod  it  proved,  the  pannel 
had  his  iword  drawn  at  the  time  aad  place  the  defun<5l  received''  the 
wound^  and  that  the  |>M»ielf  ifrhea  feited,  haA  his  fword  ilamed 
*iriiiblp9d4 

The 
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The  conit  adjudged  him  to  be  carried  to  Csief^  and  (hero  fcourged 
on  two  marketsdays. 


N^  29.  S^tcmher  1715. 

Hisi  Maje$tt's   Advocate, 

A   G    A   I    N   s    T 

William  and  Jqhn  Baillie. 

Commttfatian  by  the  Privy  Onmcil  rf  a  fentmce  ^  death  iM9  hdpi/hmenf. 
•— -Zi^/  for  returning  frwL  trau^ortafian^  in  breach  of  the  condition 
in  the  Privy  CounciPs  fentence^  fent  to  a  jury. — JForgery  eompetent 
bejc^e  ihe^  JuJHciary  in  the  firfi  in^ance^  but  remitted  to  the  S^JJlon^  be* 
eaufe  the  memi  of  a  frooj  indirect. 

TH  E  ixwJiaroent  contained  three  fevcral  accnf*donR.  The  frjl^ 
againftboth  pawxcjsn  was  Uy  upon  the  a^  13.  pari.  2q, 
James  YL  which  puniflies  forn^rs  *,  vagabonds,  and  common 
thieves,  commonly  called  JE^yftims^  witb  death ;  and  it  charged 
that  the  pannela  were  fnch,  and  ipecified  ieva*al  a^  that  brought 
them  under  that  defcripuon,  at  lead  that  they  were  habite  and  re- 
pute Egyptians,  which  is^  p<rfc^  fufficient  to  infer  the  pains  of  death. 
The  fccond  accufatipn  was  againft  William  pnly :  it  charged  him 
with  being  art  and  part  in  forging  and  uiing  a  forged  pafs  or  cer- 
tificate; and  was  laid  upon  the  conunon  law,  and  a<fl  22.  pari.  23. 
James  VI.  Thfi  /^  accufatipn  too,  refpe<fted  William  Baillie  only :  it 
fet  forth.  That  he  had  been  formerly,  in  1 699,  convided  of  the  fame 
crimeis,  and  fentenced  by  the  judiciary  to  be  hanged :  That  the 
privy  council  had  commuted  this  fcntence  into  banifhment ;  but 
under  this  e?pr^(s  condition,  that  if  ever  he  returned  tq  this  cpun- 
try,  the  fprmer  fqnt^nce  Ihould  be  ejcecuted  againjft  him  j  and  that 

*  u  €.  fojourncrs  who  ferce  peopk  to  give  lodging,  meat,  &c. 

H  he 
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he  gave  bond,  under  the  penalty  of  500  merks,  "  to  obtemper  the 
**  fame,  by  and  attour  [befides]  undergoing  of  the  faid  pains  of 
**  death  in  cafe  of  contravention  thereof."  Which  fentence,  and  ap- 
pointment of  the  privy  council,  he  had  manifeftly  contravened,  by 
his  returning  again  to  Scotland. 

Several  defences,  in  point  of  law,  were  offered  for  the  pannels ; 
and  as  to  the  laft  charge,  in  the  information  for  them  it  was  argued, 
**  jirjiy  That  the  fentence  of  the  privy  council  does  not  contain  any 
"  fuch  certification  as  that  the  perlons  therein  named  fhould  incur 
the  pain  of  death  in  cafe  of  their  return,  but  only  the  bond 
granted  by  thefe  perfctas  is  under  the  penalty,  which  has  only  been 
**  ena^d  oh  ma^orem  terrorem ;  it  being  certain  in  law,  that  no  man» 
by  a  paction,  can  bind  himfelf  to  do  any  deed  under  the  pain  of 
death :  but  the  coimcirs  fentence  itfelf  mud  have  horn  in  gremio 
**  of  it,  and  as  a  nullity  or  irritancy  of  the  commutation,  that  in 
"  cafe  of  their  return,  they  (hould  incur  the  pain  of  death,  and  the 
"  conuxLUtation  become  void ;  which  it  does  not  do,  only  appoints 
"  them  to  grant  fuch  a  bond,  which,  if  the  matter  be  rightly  con- 
•'  fidered,  can  never  be  effedlual  in  law.  2dfyy  That  if  the  pannel 
**  had  returned,  and  thereby  could  have  incui'red  the  certification 
"  of  the  bond  in  1699,  his  returning  would  have  fallen  under  the 
•*  indemnity :  yet  this  was  not  proponed  in  the  debate  j  both  be- 
'*  caule  the  pannel  pc^tively  informed  he  was  not  the  fame  perfbn  j 
**  and  that  this  would  ftill  be  competent,  even  after  the  verdidl, 
**  however  the  probation  fhould  happen  to  go." 

September  6.  l^lS-  The  interlocutor  found  a  fpecial  relevancy,  as 
to  the  firft  article  in  the  indidlment  j  and  alfo  found  "  the  faid  Wil- 
*'  liam  Baillie  his  being  convidt  at  the  time  and  of  the  crimes  li- 
•*  belled  before  the  Lords  of  Judiciary »  and  thereupon  fentenced  to 
**  death  J  and  thereafter  the  £aid  fentence  being,  by  the  Lords  of 
**  his  Majefly's  Privy  Council,  commuted  to  banifhment,  upon  an 
"  enadlment  to  depart  forth  of  his  Majefly's  dominions  to  America, 
•*  never  to  return,  under  the  certification  and  pain  of  the  iaid  firfl 
**  fentence,  fcparatim  relevant  for  having  the  faid  frft  fentence  put  in 


**  execution. 
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execution  againft  the  faid  William  Baillie.  And  as  to  the  crime  of 
forgery,  or  ufing  of  falfe  or  forged  pafles,  libelled  againft  the  faifl 
William  Baillie,  the  faid  Lords  fiid  the  court  competent  to  judge 
thereupon ;  but  in  refpedl  it  appears  from  the  debate,  that  the  on- 
ly means  of  improving  the  faid  pafles  are  indirect,  therefore  re- 
mit the  fame  to  be  tried  by,  and  cognofced  fummarily  before 
the  Lords  of  Seflion  j  and  repel  the  haill  defences  ;  and  remit  to 
**  an  aflize,'*  &c. 

September  7.  1715.  The  jury  brought  in  a  fpecial  verdldt  as  to 
the  foming,  but  laid  nothing  at  all  as  to  any  other  point :  all  they 
found  proved  was.  That  William,  in  March  and  April  171 3,  had 
taken  pofleflion  of  a  barn  without  confent  of  the  owners  ;  and  that 
during  his  abode  in  it,  there  was  corn  taken  out  of  the  barn  ;  and 
he  went  away  without  paying  any  thing  for  his  quarters,  or  for  any 
com  during  his  abode,  which  was  for  feveral  days ;  and  that  he  was 
habite  and  repute  an  Egyptian,  and  did  wear  a  piftol  and  ihable, 
[a  kind  of  fabre]. 

Upon  this,  September  8.  1715,  the  pannels  were  difmifled  from 
the  bar. 

yiR.  SoUcitor  Sir  Ja.  Stewart,  Duncan  Forbes,     Alt.  Sir  Archibald  Sinclair,  Ro- 
bert Alczanden 


N^30.  February  15.  171 7. 

Robert  Key,  and  his  Majefty's  Advocate, 

AGAINST 

HughMacneil. 
RemiJJum.-^^ythmet^^ 

HE  having  been  indidled  for  the  murder  of  James  Key,  pro- 
duced a  remiffion ;  upon  this  the  crown-lawyers,  who  were 
difcharged  by  it  to  proceed,  deferted  the  diet.     But  for  the  private 

H  2  party 
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jparty  it  Was  obje<5led^  jirfi^  lliat  fUth  rtemiifions  ytw£t  difchargei 
(by  aA  1503,  and  ijr^i,  c.  178.  arf/y,  Thie  ^<x^  Jhi^ghter  in  the  re^ 
miifion  cannot  apply  to  mlirder^  but  to  matarflaiig'htesr,  which  is 
difti^guiih^  from  murder^  as  die  leder  ci^ime  freiti  the  greiEiter, 
a<a  1593^  c.  173^4  aAd  from  the  narrative  of  the  rtemiffion,  it  ap^* 
peared  to  be  graiited  OU  fuppofition  that  the  &<ft  was  as  i^ereia  jfet 
ibrth ;  bmt  the  ftate  4^  the  <:aie  ilk  the  remiiEoii  4s  oontrary  to  the 
libel^  therefore  the  remifCon  mud  be  iuppoied  to  have  been  ebtaift** 
«d  by  fubrqptifon,  V^oet^  tib.  itfii  tit.  23.  §  7.  5^/y,  No  remifZion  ran 
i>e  admitted^  witbo«it  at  the  fttme  ticne  awtaitdifig  ab  aflythtneiA;, 
5a<Sl  178.  patl.  13.  of  Jame6  VI. 

Aiifweredy  Remiffiohs  csaly  ^be  ftcipped  in  excliequet,   or  befime 

«  'the  Lord' Keeper  of  the  <>teat  Seal  j  but  Blither  ^breption  xMt  any 

f)ther  ob^ei^iofi  is  rebeiv]d>}e  a&er  a  i^etniilioa  hsSs  pafled  t^  &alS) 

Mackdnzie^  p.  2.74.     Otkr  Kings  have  granted  recmlfioiis  in  ieaie 

ckfes^  ehren  without  am  afiytiilinent. 

The  court  ordered  the  pannel  to  be  fet  at  liberty^  up5n  Jiis  ^Sikt- 
ii)g  fecurity  4o  ;pay  fuch  aify thment  «s  Ihould  ^e  modified  b/ 
the  Barons  of  Exchequer. 

AR.  Sir  D«  DlItyiK^k  AdV%  Sir  J^  ^ewart  Siilicitor.  Ah.  Ja.  Graham. 


N^3i.  December  16.  17^7* 

His  Mxj'^s«Mr^s  Advocate,  the  Procurator  for  the  Chnrch^ 
and  the  Moderators  of  ^yeral  Prefbytenes, 

*A  G   A  I   N  s   T 

Mr  Alexander  Robertson,  and  fix  odier  Epifcopal  Miniflers^. 

Judgement  of  the  court   (jf  J^^iai^  ^^^j^peukd  from  by  the  Crown* 
'lanvyers. 


I 


N  this  ca£e,  ^  verdi<^  having  ^been  ^retufaed  ^gainft  die  pannds, 
the  xrourt-decroed'  tbnn  to  T^sftocc  and^ive  up  ^Eev^nd  churches^ 

xnanfes^ 


Dec,  {717.        Tbt  &IKG  againft  Robektsot^,  6cc.  6t 

nux^s,  glebes,  and  uteofik,  uader  the  penalty  of  L,  i  o  Sterliiig  ^ 
and  £0ed  tbem  in  X«  zj  Sterling  among  them,  to  be  paid  to  th^ 
procurator  for  the  church  for  the  ^  ufe  of  the  purfuers,  in  name  of 
damages  ;  and  decreed  them  to  find  fureties  not  to  trouble  or  moleft, 
&c.  each  under  the  penalty  of  500  mcrks  Scots  j  and  difcharged 
them  to  preach  or  exercife,  &c.  within  their  refpedlive  parifties ; 
and  ordained  them  to  be  imprifoned  until  they  paid  the  faid  fums, 
and  found  fecurity. 

After  this  fentence,  the  record  bears,  **  Mr  Robert  Dundas  moved 
"  for  delay  of  ienteace,  in  refpeift  he  had  Several  reafons  to  offer,  not 
"  proper  to  be  mentioned  in  open  court."  But  this  was  refufed,  **  in 
^*  regard  the  fentence  was  already  ligned,  and  the  motion  made  after 
**  figning  and  booSong.** 

Upon  this  Mr  Dvmdas  "  repreicnte4,  "IHiat  the  laid  fen- 
•^  tenc^  being  to  thelefion  of  liis  Majefty's  intereft,  and  that  of  thtf 
^*  privaoe  pmRfims,  kSbxtcEocc  be  appealed  to  his  Majelly  and  the 
^^  Hoide  of  Peers  for  ndnis  BgaboA  lihe  iakl  ien^rK^e ;  whereof 
^  (meaning  his  neoGms  ii>f  .appeal)  lihe  cenor  dbUows/' 

Tiat  iBa£»s  aie  ioaodsiccA  «wkh  obferyong,  that  tbe  ientence 
would  )be  prejudicial  to  Ins  Megdfty's  intereft,  asMl  4:efid  to  the  en* 
«0ari^;imiflnt  erf  his  leneottes.  They  go  chkiy  upon  tfhis.  That  i3ic 
{lenaky  impvfed  was  tnAksig  and  elufery,  not  being  a  lixth  part  of 
j&e  taal  tcofts ;  dxat  die  prohibitkm  »&  tianited  to  the  parifhes  tlierein 
jntientienfid,  fo  that  the  pMxnds  mig^t  preac^h  aisty  wfeere  elfe,  and 
iffiftudb  od&er  ^audfhes.  The  reaibns  are  ^ght  in  mi»i9>er :  the  laft 
m  idbftaOK  liunportB,  ^I%Hsrt  tbe  iofitence  teemed  to  ha'^e  "been  Some- 
what precipitately  igo»e;afeout ;  that -on  liis  firftihearing  k,  *he  moved 
ibra.Afis^,  idiart  ise  might  lay  befere  their  LcmMhips  the %ad confe* 
^ences^cxf  fiich  ^bxtenoe:;  and  <that  tbmigh  this  wu  not  -dene  tiS 
«Aer  ^;tiii^  ^that  was  ^of  iso'  ^^coniequence,  ^pecialiy  cenfidering; 
idiat  iAk  Qonrt  liid  Qot  4IS  oiual  dedarethek^opinions'.w^^  tp^^^c^ 
the  bench,  ib  that  he  had  no  opportunity  of  -fanning  their  ienti- 
waaus  tin ;  after  tdie&ntence  was  "figned  asrd  booked ;  whiohihe  con- 
J»ffcd  ipra8;»ot  AgreeaUe  to  the  ^m&soc  of  tbe  «court,  pr  to  the  a^  d£ 

parliament. 
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parliament,  which  ordains  caufes  to  be  advifed  with  open  doors ; 
therefore  he  protefted  for  remeid  of  law,  and  took  inftruments  in 
the  clerk's  hands,  and  required  extradls. 

This  appeal  was  never  profecuted. See  below,  under  Mur- 

diefon's  cafe,  in  1773. 


N®  ^2.  March  1719. 

His  Majesty's  Advocate, 

A    G    A    I    N    S    T 

I 

Enfign    William    Beaver, 
Bating  a  Mintfier  of  the  Go/pel. 

HE  was  indidted  for  beating  Mr  John  Hendcrfon  minifter  of  the 
gofpel  at  Kirkden,  knowing  him  to  be  fuch ;  aggravated  by 
his  fpeaking  contemptuoufly  of  the  church  of  Scotland. 

It  was  fet  forth  in  defence.  That  the  pannel  was,  when  in  liquor, 
invited  into  the  company  where  Mr  Henderfbn  was,  by  Provoft  La- 
net  ;  and  a  difpute  about  religion  having  ariien,  the  pannel  iaid 
fomething  in  favour  of  the  church  of  England ;  upon  which  Lanet 
^it  in  liis  face ;  and  the  pannel  having  put  his  hand  to  his  (word, 
Henderfbn  bade  him  lay  by  his  {word ;  upon  which  he  did  with  a 
cane  beat  Henderfon,  whom*  he  did  not  know  to  be  a  minifter  till 
next  day,  when  he  went  and  aiked  his  pardon ;  of  which  fubmiir 
fion  Henderfon  accepted,  and  they  drank  together. 

In  point  of  law  he  pleaded.  That  the  private  party  being  fatis£ed, 
in  fuch  a  trifling  afiair  as  this,  adlion  fhould  not  be  fuftained  at  the 
inftance  of  the  Advocate :  for  diffimulatione  toUitur  itguria ;  the  ojBTence 
is  aboliihed  by  it ;  and  therefore  the  fa(5l  can  afford  no  ground  of 
profecution  to  any  party. 

Anf.  ifty  The  difcharge  or  remiilion  of  the  private  party  cannot 
exclude  the  public.    Stdfy^  The  adi  of  parliament  (this  was  not  libel- 
led 


Aug(,  17^0.  The  King  againft  Macgregor,  6j 

led  on)  gives  a  title  to  profecute  to  the  Advocate,  procurator  for  the 
church,  or  any  other  perfon ;  becanfe  it  is  the  interefl  of  the  public, 
that  clergymen  fhould  be  protedled ;  and  it  was  eaiy  to  fee,  that, 
from  Chriflian  forgivenefs,  they  might  put  up  with  injuries,  on 
flight  acknowledgements,  or  even  feigned  repentance. 

The  court  found,  Feb.  23.  1719,  **  his  beating  with  his  flft  or 
**  ftick  Mr  Henderfbn,  the  time  and  place  Ubelled,  after  he  was^ 
**  told,  or  was  in  the  knowledge,  that  Mr  Henderfon  was  a  mini- 
**  fter,  relevant  to  infer  the  pains  of  law  contained  in  the  27th  adl 
**  lothparL  Ja.  VI.  and  7th  adt  ift  pari.  Charl.I.  ;  and  repel  the 
*^  whole  defences  proponed  for  the  pannel,"  &c. 

The  jury,  all  in  one  voice,  found  **  the  libel  proven  in  terms  of 
**  the  interlocutor.*' 

March  2.  1719.  The  court  decerned  and  adjudged  him  "  to  have 
^^  forfeited,  amitted,  and  tint,  [loft],  all  Jiis  moveable  goods 
**  and  gear,  to  be  applied  in  the  terms  of  the  a6t  Ja.  VI. ;  and 
^^  decern  and  ordain  him  to  be  inflantly  carried  to  the  tolbooth 
^^  of  Edinburgh,  there  to  remain  until  the  1 2th  March  inftant  y 
^^  and  thereafter  to  be  difmifled  upon  the  faid  day/' 
N.  B.  The  indictment  is  laid  on  the  laws  of  the  realm  in  general, 
mot  on  any  particular  acSt. 

'  j1^.  R6*Duiidas«  Alt.  Duncan  Forbes* 


N^  33.  Augufi  172a. 

His  Majesty's  Advocate, 

AGAINST 

Alexander  Macgregor  ^i/mt  Can^belt. 
Efcapefrom  prifcn  byjicalth  funijhahle^ 

TH  £  indidlment  charged^  That  he  having  been  committed  to 
the  tolbooth  of  Edinburgh  by  a  warrant  from  the  Lord  Ju*- 

ftice* 
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fticc-Ckrk,  did^  on  die  jth  Mardi;,  "  vidtendj^  or  at  leaft  By 
^^  ftealthy  breal:  his  faid  impriiaoment,  and  made  his  efcape  <mt  o£ 
"  the  laid  tolboath/* 

Pleaded  in  defence^  Breaking  piifcn  with  Tiolence  may^  be  relevant, 
as  it  is  a  breach  of  the  peacc^  and  the  waHs  of  the  prifon  are  in  iome 
meafbre  facred ;  but  efcapic^  without  Tk)lence  cannot  be  reckoned 
a  crime  :  TgnafGendum  eft  ei  ^i  fimgwmm  JuwA  qualiter  ndemptum.  vo^ 

luit. 

Jnf.  Breaking  with  Ytoknce  is  the  more  atrocious  of  the  two, 

but  both  are  liable  to  an  arbitrary  puniihment }  for  the  ofience  of 

the  crime  con£fts  in  a  contempt  of  pablic  authority^  and  both  are 

of  mi^  dangerous  confecpiences. 

Juguft^.  1720.  The  court  found  "his  coming  out  of  priibn  by 

violence^  or  by  ftealth,  the  time  libelled,  and  t^e  place,  relevant 

to  infer  an  arbitrary  puniihmenc" 

Juguft ().  1720.  The  jury  found  die  indidiment  proved}  upon 
which  the  court  Sentenced  him  to  be  imprifoned  till  15th  September 
then  next. 

Ja.  SoKckor  Water  Stewart.  Ait.  Joha  Focba* 


N^  34.  Nwember  1720. 

His  Majesty^s    Advocate, 

AGAINST 
NiCOL      MUSCHET. 

Iflurdcr. 

TH  £  indi^biieat  fees  fbrth,  Hnat  notwithftonding,  ^  by  the  laws 
of  God,  the  laws  of  nature^  and  the  laws  of  this  and  all  well- 
governed  realms,  the  crime  of  murder,  more  efpecially  the  horrid 
and  barbarous  murdering  of  his  own  wife,  is  prohibit,  and  puniih- 
able  witli  the  ievereft  pains ;  likeas  by  153d  ai£t  12th  pari  Ja.  VL  it 

16 


Nov.  1720.  The  King  agaluft  Muschet,  ^5 

is  ftatute  and  ordained,  feeing  that  divers  exceptions  and  obje<5lions 
rife  upon  criminal  libels,  and  parties  are  fruftrate  of  juftice,  be  the 
alledged  irrelevancy  thereof,  that  in  time  coming,  all  criminal  li- 
bels fhall  contain^  that  the  perfbns  complained  on  are  art  and  part 
of  the  crimes  libelled ;  which  {hall  be  relevant  to  accufe  him  thereof; 
fo  that  no  exception  or  objei^ipn  take  away  that  part  of  the  libel  in 
time  coming:  yet  true  it  is,  that  he  was  guilty,  art  and  part,  of  the 
forefaid  horrid  and  barbarous  crime  of  murdering  his  own  wife  j  in 
fo  far  as,  upon  Monday  the  17th  of  OiSlober  laft,  or  one  or  other  of 
the  days  of  the  faid  month,  he  did,  in  a  moft  cruel  and  barbarous 
maimer,  under  cloud  of  night,  carry  Margaret  Hall,  his  fpoufe,  to 
the  King's  Park  at  Holyroodhoufe,  and  dien  and  there  did  wilfully 
and  wickedly  murder  her,  by  cutting  her  throat  almoll  quite 
through,  and  giving  her  feveral  other  wounds,  whereof  Ihe  died  ; 
which  being  found  proven,  or  it  being  found  proven  that  his  wife 
was,  at  the  time  and  place  afbrefaid,  murdered,  and  that  he  was  art 
and  part  of  the  murder,  by  iuch  fa(5ls  and  circumftances  as  fhall  be 
brought  in  evidence,  and  proved  againft  him,  by  the  verdiiSl  of  an 
aflize,  he  ought,"  &c. 

Nov.  29.  1 720.  On  a  motion  from  the  prifoner,  the  court  recom- 
mended to* three  counfel  to  plead  for  him ;  and  found,  the  libel  rele- 
v..nt  to  infer  the  pains  of  death,  and  confifcation  of  moveables. 

Dec.  8.  1720.  He  confeffed  the  crime  ;  upon  which  he  was 
found  guilty  by  the  jury,  and  adjudged  to  be  hanged  by  the 
court. 

jl£l.  Solicitor  Walter  Stewart.  Alt.  Horn,  Elphingfton,  Charles  Erlkine. 


N"35. 
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N°  35»  November  22.  1722.. 

His  Majesty's  Advocate, 

A  G  A  I    N  s  T   . 

John     Troublecock,     Soldier. 
Murder. —  Special  relevancy. —  Special  verdiSl . — Capital fentence. 

T  T  E  was  indidled  for  the  murder  of  John  Barclay,  corporal,  in  a 
JTt;    fquabble. 

The  court  found  it  relevant.  That  the  pannel  was  heard  to  quar- 
rel with  the  deceafed,  and  found  ftruggling  with  him ;  and  that  the 
deceafed  was  found  wounded  in  the  neck,  and  of  that  wound  did 
immediately  die ;  and  that  the  pannel  thereupon  endeavoured  to 
make  his  cfcape ;  and  that  the  bloody  bayonet,  which  was  found 
lying  near  to  the  place,  did  belong  to  him. 

The  jury  found  the  pannel's  endeavour  to  make  his  efcape  proved 
only  by  one  witnefs ;  and  all  the  other  parts  of  the  interlocutor  proved 
by  concurring  witnefles. 

The  court  adjudged  him  to  be  hanged. 

J^.  Adv.  et  alii'.  jilt.  James  Fergufon,  et  sliu 


N°  36.  B723. 

His  Majesty's  Advocate,  and  James  Carruthers,  Waulkcr, 

against 
Colonel  Francis  Charteris  of  Amisfield. 

m 

Rape.  —  Husband  may  prof ecute  the  ravijher  of  his  ivife^  though  the 
advocate  ^withdraw  his  concurrence. — Special  verdiil . — Damages  and 
expences  aivarded^ 

THE  libel  fet  forth,  "  That  where,  by  the  laws,  &c.  the  ra- 
**  vifhing  of  women,  the  violent  carrying  away  of  a  woman 

"  from 
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**  from  one  place  to  another,  for  fatisfying  the  raviflier  s  luft,  the 
*'  unjuft  oppreffing  of  a  woman  againft  the  King's  peace,  by  forci- 
"  bly  lying  with  her,  or  abufing  of  her  body,  are  crimes  of  a  high 
"  nature,  and  punifhable  with  the  fevereft  pains ;  yet  true  it  is 
"  a^d  of  verity,  that  the  faid  Colonel  Francis  Charteris  of  Amisfield 
"  is  guilty,  as  a<ftor  art  and  part,  of  the  forefaid  crimes,  or  one  or  o- 
"  ther  of  them  j  in  fo  far  as  the  £aid  Colonel  Francis  Charteris,  fha- 
"  king  off  all  fear  of  God,  and  regard  to  his  Majefty's  laws  and  au- 
^*  tharity,  having,  upon  the  ad  day  of  January  1722,  or  one  or  o- 
^*  ther,  &c.  met  with  Janet  Watfon,  wife  of  James  Carnithers,  the 
faid  complainer,  as  flie  was  pafling  on  the  highway,  near  to  Dun- 
woody  green,  in  the  ftewartry  of  Annandale,  the  faid  Colonel 
Francis  Charteris  did  then  and  there  violently  attack  or  feize  upon 
*'  the  faid  Janet  Watfon ;  and  notwithftanding  of  her  cries  for  help, 
and  of  her  ibruggle  and  refiftance,  carried  her  fome  fpace  off  the 
high-road,  and  forcibly  had  carnal  dealing  with  her;  at  leaft,  the 
faid  Colonel  Francis  Charteris,  after  the  faid  Janet  Watfon  was 
on  the  ground,  did  difcover  her  nakednefs,  by  throwing  up  her 
cloaths  J  and  having  his  breeches  down,  was  lying  above  her,  the 
faid  Janet  in  the  mean  time  crying  out,  thereby  giving  evi- 
dence of  her  unwillingnefs,  and  of  her  abhorrence  of  the  rape 
committed  upon  her ;  and  which  crime,  horrid  and  atrocious  in 
itfelf,  and  for  that  reafon  declared  one  of  the  pleas  of  the  crown, 
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^*  is  highly  aggravated  with  the  heinous  fin  of  adultery,  by  being 
"  perpetrate  and  committed  by  the  faid  Colonel  Francis  Charteris,  a 
"  married  man,  with  the  faid  Janet  Watfon,  a  married  woman  :  All 
"  which,  or  one  or  other  of  the  fa<£ts  above  mentioned,"  &c. 

The  Solicitors,  after  the  libel  was  read,  declared  they  did  not  in- 
fift  in  this  caiife ;  but  the  private  profecutor  infifled  to  the  full  ex- 
tent of  the  libel,  and  that  the  pannel  fhould  be  punilhed  with  the 
pains  of  law,  according  to  his  demerits.  The  Colonel  pleaded,  Not 
guilty  ;  and  his  counfel  flated  a  variety  of  defences  both  in  point  of 
faft  and  of  law.    The  court  ordered  informations. 

It  was  fet  forth  in  point  of  fa(5l  for  the  pannel,  That  he  had  not, 

I  2  *  and 
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and  could  not,  have  committed  a  rape  on  the  profecutor's  wife ;  for 
fhe  was  a  ftrong  young  woman,  he  an  infirm  unwieldy  man,  who 
had  had  the  misfortune  to  break  his  leg  long  ago,  which  had  ren- 
dered him  lame,  as  muft  be  obvious  to  every  perfon  that  looks  at 
him :  befides,  when  he  met  this  woman  he  was  iji  his  boots  and 
great  coat.  The  profecution  was  altogether  vexatious,  inftigated  by 
his  enemies,  who  had  bribed  this  profecutor  to  infill^  and  taken 
very  unjuftifiable  meafures  to  prevail  on  the  woman  to  give  a  decla- 
ration againft  him ;  which,  however,  had  not  been  done  for  tea 
months  after  the  alledged  crime. 

It  was  objedled  in  point  of  law,  That  as  the  public  profecutor  had 
withdrawn  his  appearance,  the  private  party  had  no  title  to  infift  for 
punifhment.  ' 

Jnfwered^  The  concourfe  of  the  Advocate  is  not  ncceflary  ;  and  it 
is  not  in  his  power  to  quafli  criminal  trials.  Private  parties  have 
always  had  a  title  to  bring  thofe  who  injured  them  to  trial :  if  they, 
from  having  tranfadled  with  the  criminal,  will  not  do  fo,  the  advo- 
cate may.  This,  is  clear  from  adt  140.  pari.  13.  Ja.  I.  and  ad  76. 
pari.  II.  Ja.  VI.  which  gives  the  King's  Advocate  a  power  to  profe- 
cute  if  parties  be  filent ;  and  fo  Mackenzie  underftands  in  his  obfer- 
vations  on  thefe  adls.  In  this  crime,  by  ftatute  16 12,  private  parties 
have  a  title  to  purfue. 

Repliedy  A  private  party  wronged  has  no  doubt  a  title  to  profecute 
for  reparation  and  damages ;  for  fo  far  he  has  an  intereft :  but  not  for 
punifhment ;  that  belongs  to  the  vindifia  publka.  Could  private  par- 
ties profecute  for  it,  the  King's  remiflion  would  not  avail.:  but  it  is 
certain  the  King  may  remit  the  punifhment,  though  he  cannot  flop 
procefs  for  reparation.  Nor  is  there  an  inflance  of  a  profecution  for 
the  pains  of  death,  or  other  punifhment,  without  the  •  concourfe  of 
the  Advocate.  The  adl  4.  pari.  21.  Ja.  VI.  fuppofes,  that  the  con- 
courfe of  the  Advocate  is  to  be  given ;  for  it  ftatutes,  the  confent  of 
the  woman  fhall  not  exeem  oflfenders  from  punifhment  and  penalties 
at  his  Majeftys  pkafure ;  which  fuppofes  and  implies  tins  concourfe 
of  his  Advocate  j   and  the  requiring  this  concourfe  is  a  proper  and 

wife 
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■wife  check  againft  malicious  profecutions.  At  any  rate,  though  on 
fuch  concourfe  being  refufed,  it  were  competent  for  the  court  to  au- 
thorife  a  profecution  ad  vindiSlam  publicam  at  the  fuit  of  a  private 
party,  that  the  court  would  never  do  but  caufa  cognitaj  and  upon 
examining  a  precognition,  to  fee  whether  the  Advocate  had  good 
caufe  for  refiifing  to  concur. 

Olj.  2.  The  profecutor  would  not  bring  this  adlion  till  he  got  mo- 
ney to  do  fo,  and  two  obligations,  one  for  L.  30,  another  for  L.  800, 
in  the  event  of  the  panneFs  being  convidled. 

Anf.  This  will  not  take  away  the  crime,  though  it  might  fhew  an 
o£Gcioufnefs  on  the  part  of  the  prompters  of  the  profecution  ;  but 
dxofe  who  fupplied  the  profecutor  with  money  did  nothing  wrong,* 
but  rather  what  was  right. 

Replied  J  It  is  a  good  objedlion  againft  admitting  a  party  to  proie- 
cute,  that  he  has  taken  money  to  do  fo ;  and  the  law  punifhes  this  as 
a  fpecies  of  falfehood ;  /.  /^.ff.  De  accuf.  j  Voet.  Comm.  ad  tit.  De  ace.  §  7. ; 
Matth^eusj  lib.  48.  tit.  3. 

Obj.  3.  By  law,  this  crime,  if  not  recently  purfued,  cannot  be 
purlued  at  all.  The  Reg.  Maj.  required  complaint  fhould  be  made 
in  twenty-four  hours  j  and  though  that  may  have  been  departed 
from  in  praftice,  yet  fiirely  a  long  delay  is  the  ftrongeft  evidence 
there  was  no  violence  ;  and  muA  therefore  cither  caft  the  procefs  al- 
together, or  be  admitted  in  exculpation  before  the  jury.  In  this 
cafe  no  complaint  was  made  for  ten  months ;  and  the  woman  for  a^ 
long  time  denied  flie  had  Jbeen  raviflied,  and  did  not  alledge  that  to 
have  been  the  cafe  till  undue  influence  was  ufed  with  her. 

Anf.  I.  Though  the  woman  fhould  now  deny  the  rape,  that,  by 
ftatute,  would  not  bar  the  procefs.  2.  Such  circumftance  can  figni- 
fy  nothing,  as  a  proof  is  oflTered  of  the  crime.  3.  As  to  the  delay, 
the  pannel  went  to  England  immediately  after  the  crime,  and  was  on 
his  road  thither  when  he  committed  it.  A  .confiderable  fpace  of  time 
is  requifite,  in  order  to  make  proper  inquiries  into  the  fa(5l,  and  the 
witnefles  b)|  whom  it  can  be  proved.  Was  a  profecution  to  be  hur- 
ried on,  fatal  errors  might  be  committed. 

Obj. 
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Obj.  4.  The  libel  is  too  general,  as  it  does  not  charge  a  continuance 
of  force,  nor  fufficientljr  particularife  the  circumftances  of  the  force 
faid  to  have  been  ufed.  Crying  and  refilling  is  natural  *  to  the  fex 
when  willing ;  and  no  man  would  be  fafe  if  thefe  were  fufficient  to 
infer  a  rape. 

Anf.  It  is  charged,  that  fhe  was  violently  feized  and  carried  oflT; 
that  Ihe  cried  and  ftruggled  when  on  the  ground,  and  the  pannel  a- 
bove  her :  From  fuch  circumftances,  in  every  cafe,  it  is  to  be  preiu- 
med  the  woman  was  unwilling  to  the  laft ;  or  if  willing,  that  odiofis 
artibus  circumvent  a  et  induBafuit.  In  this  cafe  fhe  ftruggled  to  the 
laft,  and  that  is  clearly  fufficient. 

April  ^  1723*  The  court  pronounced  this  interlocutor.  "  Suftain 
"  procfefs,  and  repel  what  is  alledged  agatnft  the  competency ;  and 
"  find  the  libel  relevant  to  infer  the  pains  of  law ;  and  repel  the  de- 
*'  fences  proponed  for  the  pannel ;  and  remit  the  pannel  and  libel 
**  to  the  knowledge  of  an  aflize." 

Two  or  three  witnefles  were  examined  for  the  profecutor ;  and  the 
jury,  Nov.  12.  1723,  brought  in  this  verdid:  "  By  plurality  of  voi- 
"  ces  find  it  proven,  That  the  pannel  was  feen  lying  above  Janet 
•^  Watfon,  the  complainer's  wife  ;  and  found  it  proven,  That  while 
*^  they  were  on  the  ground  together,  the  faid  Janet  Watfon  was 
"  heard  cry  out.'* 

Nov.  18.  1723.  The  court  adjudged  the  pannel  to  pay  L.  300  Ster- 
ling to  the  profecutor  for  damages  and  expences  ;  and  that  he  be 
imprifoned  till  he  make  payment. 

A£l.  Alex.  Hay,  et  alii.  Alt.  Peter  Grant,  et  aliu 
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'^   37*  July  1724. 

His  Majesty's    Advocate, 

AGAINST 

Margaret  Dickson. 

« 

CbiUmurder. — Revealing  relevant  to  reJlriSi  to  an  arbitrary  puni/hment. 
^^Recovery  after  being  hanged. 

SH  E  was  indi(fied  for  child-murder  upon  the  aA  1 690. 
It  was  pleaded  for  her  in  defence,  That  (he  is  a  married  wo- 
man, though  flie  has  Uved  feparate  from  her  hufband  for  ten 
months  paft ;  and  that  the  adl  had  always  been  underllood  to  be  ap^ 
plicable  only  to  unmarried  women,  as  thofe  who  have  hufbands  are 
under  no  temptation  to  murder  their  children,  ^dly^  and  feparately, 
She  would  prove  that  fhe  revealed  her  being  with  child  to  certain 
perfbns  before  the  time  libelled. 

Augu/l  3.  1724.  The  court  foimd  "  the  libel,  as  founded  upon 
the  a(5l  of  parliament  1690,  relevant  to  infer  the  pains  of  death,, 
and  confifcation  of  moveables ;  but  fuftains  the  defence  of  her  re* 
vealing  her  being  with  child,  relevant  to  reftri<Sl  the  fame  to  an 
arbitrary  punifhment  *.*' 

The  jury  found  the  indiiftment  proved,  and  the  defence  not  pro- 
ved. 

The  court  adjudged  her  ^*  to  be  hanged  by  the  neck  upon  a  gib- 
"  bet  till  fhe  be  dead,*' — in  the  common  ftyle  :  and  £be  was 
hanged ;  but,  by  miftake,  not  till  flie  was  dead ;  for  after  being 
cut  down,  fhe  recovered  perfedlly,  lived  many  years,  and  had 

•  In  the  cafe  of  Elifabcth  Orrock,  21  ft  Fcbmary  1715,  in  which  the  defence.  That 
ihe  had  revealed,  was  found  proved,  as  well  as  the  indictment,  the  court  fentenced  1 

her  to  be  rcourgv:d  at  Edinburgh  and  Dunbar.     The  fame  judgement  was  pro*  j 

Bounced,  oi|^e  fame  day,  in  the  iimilar  cafe  of  Elifabcth  Johnlton. 

feveral 
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feveral  children  by  her  hufband,  who  cohabited  with  her  not* 
withftanding  all  that  had  happened  to  her, 

A6i.  Binning.  Alt*  Arch.  Murray. 


N^  38.  December  7.  1724. 

His    Majesty's    Advocate, 

AGAINST 

Gasper   Reysano,   Stabler. 
Murder. — Special  verdi^. — Arbitrary  punijhment: 

HE  was  indi(5led  for  the  murder  of  Robert  Lamb. — The  interlo- 
cutor on  the  relevancy  reftridled  the  libel  to  an  arbitr^try 
punilhment.  The  jury  foimd  it  proved,  "  That  the  pannel  did  throw 
*'  the  deceafed  from  the  door  of  his  dwelling-houfe,  backwards, 
"  down  the  flair ;  by  which  fall  the  deceafed  received  a  bruifc  or 
**  wound  on  the  head,  or  right  ear,  whereof  he  died  next  morning.** 
The  court  fentenced  him  to  be  tranfported  for  life. 

ASl.  Binoing.  Alt*  Hew  Dalrymple  fepior. 


N®  39.  1737. 

His  Majesty's   Advocat,e, 

against 

Margaret  Nisbet,  fpoufe  to  Alexander  Macleod  wigmaker  in 
Leith. 


T 


Forgery. 

HE  indidment  fet  forth,  "  That  where,  by  the  laws  of  this 
and  all  other  well  governed  realms,  the  crimes  of  falfehood 

and 
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and  forgery,  or  counterfeiting  any  obligation,  bill,  bond,  or  deed 
whatfoever,  or  falfifying  any  perfon*s  fubfcription,  or  the  ufing  any 
forged  or  falfe  writing  knowing  the  fame  to  be  fuch,   cither  in 
judgement  or  outwith  the  fame,  or  being  art  and  part  in  the  coim- 
terfeiting,  &c. ;  likeas  by  the  mxmicipal  law  and  practice  of  this  king- 
dom, the  makers,  feigners,  ufers,  and  falfifiers  of  fuch  writings,  are 
punilhable,  ficklike  as  it  is  provided  by  the  difpoiition  of  the  common 
law,  both  Canon,  Civil,  and  Statutes  of  the  realm,  and  with  the  pains 
due  to  falfehood,  which  are  the  pains  of  death,   and  coniifcation 
of  moveables :  Nevertheleis,'*  &c. ;  and  then  it  charges  the  forgery 
of  a  bill  and  other  writings,  all  which  writings,  falfe  and  forged, 
'were  fabricated,  or  procured  to  be  fabricated  by  her  ;  who  for  that 
end  Uifed  many  wicked  and  devilifh  contrivances,  and  endeavoured 
to  fupport  the  iame  by  bale  and  abominable  means :  And  upon  pro- 
du<ftion  of  thefe  writings  before  the  Lords  of  Seflion,  the  falfehood 
and  foi^cry  of  them  was  found  proved ;  as  alfo  that  fhe  was  guilty, 
and  art  and  part  of  the  faid  forgery ;  as  the  fentence,  dated  at  Edin- 
burgh 8th  December  1726,    remitting  her  therefcM-e  to  the  Jufli- 
<iary,  bears.    AH  which,  or  any  part  thereof  being  found  proved  a- 
gainfl  her ;  and  particularly  it  being  found  proved,  that  the  faid 
writings  were  found  to  be  fabricaDcd,  falfe,  or  forged,  by  the  faid 
fentence  of  the  court  of  felSon ;  and  that  ihe,  by  the  fame,  was 
found  guilty,  or  art  and  part  t^  the  faid  forgeries,  or  any  of  them, 
ihe  ought  to  be  pumfhod  with  the  paiqs  of  deadi,  and  confifcation,'* 

&c. 

Pleaded  in  defence,   i .  Falfehood  is  not  punifhed  with  death  by 

any  ftatute«     The  Civil  and  Canon  law,  which  is  referred  to  in  our 

flatiltes,  punilhed  perfons  guilty  of  this  crime  pro  qualitatc  admijjiy 

but  never  with  death. 

Anf.  This  crime  has,   in  innumerable  inflances,   been  punifhed 

with  death,  evenr  before  the  2d  a<Sl  23d  pari.  James  VI.     Theft  is 

punifhed  capitally  with  us,  though  there  is  no  particular  ftatute  in- 

fli<5ling  that  pain,  and  theft  is  implied  in  forgery  j  and  in  many  cafes 

the  Civil  law  does  punifh  forgery  with  death, 

K  2.  The 
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2.  The  relevancy  cannot  be  reckoned  fuftamed,  and  yet  lefij 
proved,  by  the  decree  of  the  Lords  of  Seffion ;  they  not  being  judges 
in  the  firft  inftance,  further  than  to  annul  and  improve  the  deeds. 
Nor  was  the  proof  they  vsrent  upon  fufficient  evidence  here  ;  for  tejti^ 
bus^  non  tefiimoniis^  credendum. 

Anf.  Mack.  tit.  Faljehood^  §  4.  thinks  the  Seflion  the  only  proper 
court  for  trying  this  crime.  This  is  going  too  far  ;  but  it  would  be 
a  ftill  greater  cxcefs,  to  difpute  the  jurifdiftion  of  the  Seffion,  which 
lias  been  exercifed  for  more  than  100  years,  as  to  this  crime,  and 
many  criminals  condemned  to  death  on  remits  from  that  court. 
Mackenzie  likewiie  exprefsly  teaches,  that  the  decree  of  the  court  of 
leffion  is  probatio  probata  ;  and  obferves,  that  in  the  cafe  of  Binnie, 
in  June  1 666,  the  jury  having  refufed  to  condemn  upon  it,  they 
were  inclofed  of  netv.  An  affize  obliged  to  find  a  pannel  guilty,  upon 
the  decree  of  the  Seffion,  is  put  under  no  greater  hardfhip  than  this 
court  is,  when  it  condemns  a  criminal  on  the  verdidl  of  a  jury ;  and 
if  this  pra<Elice  was  to  be  overturned,  forgers  would  always  efcape. ' 

February  3.  1727.  The  court  found,  "  That  the  pannel,  the  times 
libelled,  being  guilty  of  forging  the  bill  and  obligation  or  declara- 
tion libelled,  or  that  ilxe,  the  pannel,  was  art  and  part  thereof,  relevant 
to  infer  the  pains  of  death,  and  confifcation  of  moveables  ;  and  re- 
pelled the  haill  defences,"  &c. 

Then  the  decree  of  the  Seffion  was  read  in  court. 

The  jury,  all  in  one  voice,  foimd^  "  That  by  the  faid  decreet  the 

libel  is  proven,  and  the  faid  Margaret  Nifbet  the  pannel  is  guilty 

art  and  part  of  the  crimes  libelled." 

The  court  adjudged  her  to  be  hanged,  and  flie  was  executed  ac- 
cordingly. 

4^*  Ch«  £rfkine.  Jit.  Rob.  Craigie,  Ja.  Graham  juaicfy  Jimes  Cochran. 
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N^  40.. 


January  i%,  iyy>. 


Wai^ter   Macmini*, 


AGAINST 


The  Proctirator-Fifcal  of  the  Stewartxy  of  Kirkcudbright. 
Sentence  by  ajheriff^  proceeding  on  the  'Oerdifi  of  a  jury  ^  reverfed. 

MAcMlNN  having  been  found  gviilty,  by  a  jury,  of  dealing  an 
anvil,  the  fteward  fined  him  in  L.  200  Scots,  and  baniiHed 
tim  the  ftewartry. 

He  offered  a  bill  of  fufpenfion  upon  thele  grounids :  ifi^  The  libel 
was  not  relevant,  as  it  did  not  charge  the  fufpender  with  dealing 
the  anvil,  or  that  he  was  art  and  part  of  dealing  it ;  but  only 
alledged  that  it  was  found  in  hi&  fmithy ;  into  which,  it  being  an  o- 
pen  finithy,  any  perfon  might  have  put  it.  ^dly^  The  deward 
had  committed  iniquity,,  in  refufing  the  defender  an  exculpatory 
proof.  And,  Iq/ilyr  The  fine  was  too  high  for  the  fulpender's  cir-- 
cumdances,  fo  that  it  refolved  into  perpetual  imprifbnmeat. 

Jnfiveredy  The  verdidl  of  the  jury  cannot  be  reviewed. 

Replied^  The  48th  ad  pari.  6.  James  III.  allows  the  errors  of 
affizers  to  be  re(5lified  by  King  and  council ;  and  as  now  we  have  no 
council,  that  power  mud  be  lodged  in  this  court ;  and  in  many  cafes 
tihe  Lords  of  Seffion  give  redrefs  againd  iniquous  verdi<Sls  in  fervi-- 
oes,  perambulations,  &c. 

The  court  fufpendcd  both  verdidl  and  fentence. 

A^*  Ferguflbn*  Alt.'?.  Grant. 
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N^4i.  June  173a. 

His  Majesty's  Advocate, 

AGAINST 

Matthew  Foulden  Merchant  in  Jedburgh. 

Rap€r-^Not  a  good  defence^  That  the  woman  did  not  complain  inmediatefy. 
—Offer  to  prove  thatjhe  ivasjlill  a  virgin^  difregarded. — Special  verr 
diii. — Arbitrary  punijhment. 

HE  was indided,  March  28. 1 732,  for ravifhing  Agnes Donaldfbn,  a 
girl  about  fixteen  years  of  age ;  and  it  was  particularly  charged. 
That  he  violently  threw  her  to  the  ground,  notwithftanding  her  crying 
and  refitting  as  much  as  flie  could,  flopped  her  mouth,  and  threatened 
to  cut  her  throat  if  flie  did  not  coE&ply,  and  forcibly  had  carnal 
dealings  with  her ;  at  leaft,  that  after  flie  was  on  the  ground,  he  dif^ 
covered  her  nakednefs,  and  that  with  his  breeches  down  he  was  ly- 
ing above  her,  and  flic  crying,  aijd  in  tears ;  aggravated  by  the  hei* 
nous  fin  of  adultery,  he  being  married. 

It  was  pleaded  in  defence  for  the  pannel.  That  the  girl  had  not  re- 
cently complained,  as  the  law  required. 

Anpweredy  It  was  not  neceflary,  by  our  prefent  pradlice,  that  flie 
fliould. 

Further  pleaded  for  the  pannel.  That  flie  was  ftill  a  virgin ;  which 
he  offered  to  prove,  and  fubmitted  the  mode  of  proof  to  the  court  *. 

Jin/hvered^ 

*  A  demand  fimilar  to  this  was  made  bj  Caroline  de  Grofberg,  in  the  courfe 
of  an  aAion  fhe  brought  before  the  court  of  feilion  in  1765.    The  cafe  was  thus. 

An  advertifement  having  appeared  in  one  of  the  London  news-papers,  bearings 
That  a  Noble  family  in  Scotland  had  occafion  for  a  young  woman,  of  good  charadker, 
who  was  capable  of  teaching  mufic,  dancing,  French,  Italian,  &c.  Caroline  de 
Grofberg  offered  herfelf  to  the  perfon  who  had  given  this  notice  ;  and  that  perfoii, 
without  making  fufficient  inquiry  about  her^  fent  her  down  to  this  country. 

Soon 
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Anfivcred^  ifiy  Conatusy  efpackHj  Trbetl  devenit  in  afium  proximum^ 
is  equally  puniihable  with  perpetration,  tdly^  The  common  dif- 
tindtion  is  juft,  between  perfons  that  did  not  bccaufe  they  could  not, 
and  thoie  that  did  not  though  they  could.  The  firft  are  equally  pu- 
niihable with  perpetrators  ;  and  therefore,  though  the  pannel  fhould 
prove  the  girl  was  ftill  a  virgin,  by  good  witnefTes,  which  would 

not 

Soon  after  (he  entered  upon  her  fervice.  It  appeared  that  flie  was  incapable  of  the 
XiSk.  (he  had  undertaken ;  and  it  was  difcovered^  from  fomer  letters  that  came  to  her^ 
and  other  circumftances,  that  Ihe  had  born  at  leaft  one  baftard  child.  .  For  thefe  rea-  '■ 
Ions  ihe  was  turned  off;  and  upon  that  fhe  brought  an  aftion  of  damages  before  the 
court  of  feffion,  in  which  a  proof  was  allowed. 

Before  the  jHroof  was  concluded^  and  laid  before  the  court)  the  purfuer  gave  in  a 
petition,  fetting  forth|  That  the  defenders  had  endeavoured  to  prove,  by  feveral  wit- 
nefles,  fome  of  whom  were  Jews,  that  flie  had  born  a  baftard  child  :  That  fhe  was 
confcious  of  her  Innocence,  but  unable  to  be  at  the  expence  of  redarguing  the  depo- 
£tions  of  thefe  witnefies  by  contrary  teftimonies  \  but  that  there  was  a  method  of 
a£certaining  the  £aA  more  certain  than  parole<-evidence  could  be,  viz.  infpe^to  ventris 
t)y  midwives  or  phyiicians,  to  which  flie  was  not  only  willing,  but  defirous  to  fubmit  \ 
and  therefore  praying  the  court  to  remit  to  proper  perfons  to  examine  her,  and  re- 
port their  judgement  upon  oath. — The  court  refufed  this  petition  in  hoc  Jlatu^  i.  e« 
becauie  they  had  not  yet  feen  the  proof. 

After  the  proof  was  concluded,  printed,  and  laid  before  the  court,  the  purfuer 
preferred  another  petition  to  the  fame  purpofe  with  the  former  \  and  this  petition 
the  defenders  were  ordered  to  anfwer. 

An  anfwer  was  accordingly  put  in,  bearing,  That  the  petitioner's  demand  was  un* 
precedented  and  moft  extraordinary ;  the  rather,  that  fhe  had  already  been  examined 
«by  a  furgeon,  who  told  her,  that  though  he  would  not  take  upon  him  to  fay  whe- 
ther (he  had  brought  forth  a  child  before,  yet  he  could  afTure  her  fhe  was  cer- 
tainly with  one  at  prefent :  That  the  method  of  inveftigation  propofed  was  not  cer- 
tain :  That  it  was  highly  indecent  \  and  on  that  accaunt  Juftinian  had  forbidden  it 
to  be  ufed  as  the  criterion  of  puberty  :  That  he  had  indeed  allowed  it  to  be  praflifed 
5n  fome  weighty  cafes,  in  which  it  was  necefTary  to  know  whether  a  woman  was 
aAually  with  child  %  but  the  law  of  no  country  had  admitted  it  as  a  proper  mode 
•of  determining  whether  a  woman  had  ever  brought  forth  a  child :  That  fhe  had,  never 
•will  be  prefumed,  but  muft  be  proved  ;  and  it  eaiily  may  be  fo  by  unexceptionable 
evidence,  without  an  immodeft  inveftigation  :  In  this  cafe  it  was  fufficiently  proved 
by  witnefies  that  the  petitioner  had  born  tveo  children. 
:  The 
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,  r 

not  be  an  eafy  tafk  in  any  cafe,  that  would  not  fcreen  him,  as  it 

would  only  fhow,  that  he  did  not  becaufe  he  could  not,  confidering: 

the  length  he  proceeded.     S^ly^  The  law  againft  ravifhing  womco' 

is  not  confined  to  virgins :  a  widow  is  as  much  proteifled  as  they  y: 

nor  would  it  be  a  good  defence  to  prove  that  a  girl  had  made  a  flipt 

before.    BefideSj  a  girl  may  not  have  the  marks  of  virginity,,  and' 

yet  never  have  known  man. 

Replied^  It  is  not  law,,  diat  an  attempt  is  equally  punifhable  with?^ 

perpetration  ;    fee  Mackenzie  sCrim.     As  to  the  third  anfwer,  the  pro-- 

fecutor  miftakes  the  pannel's  argument :  what  he  contends  is,  that^ 

no  perfon  can  have  been  raviflied  in  whom  marks  of.  virginity  re*- 

main. 

June  1 6.  1732.     The  interlocutor  on  the  relevancy  veas'  as  follows.. 

**  Find,  That  Matthew  Foulden  having,  time  and  place  libelled,  com^ 
"  mited  a  rape  on  Agnes  Donaldfon,by  having,  with  force  and  violence, 
"  carnal  dealings  with  hcr^  relevant  to  infer  the  pains  ^f  death,  and 
*''  confifcation  oi  vaove^Xtsv  feparatimy  find.  That  he,  thepannel,  ha- 
**^  ving,  tiine  andplace  libelled',  violently  attacked  the  perfon  of  the  faid. 
"  Agnes,  by  throwing;  her  down,  and  difcovered  her  nakednefs, 
"  relevant  to  infer  an  arbitrary  puniihment;  and  repelled  the  haiU 
"  defences  proponed' for  the  pannel;  and  remitted,"  &c., 

Several  witnefTes  were  exaihined  on  the  part  of'  the  profecutor^ 
who.  deponed  to  the  circumftances  libelled^  of  her  being  lying  on 
the  ground,  crying,  and  him. above  her,  &c. ;    and  flie  herfelf  de- 
poned. That  when  fhe  cried  out,  he  put  his  hand  on  her  mouth,, 
^and  two  feveral  times  threatened  to  cut  her  throat  if  flie  continued^ 

» 

Tlie  Lords  delaycd'givihg  judgement  on  this  petition  till  the  whole  caufe  ihouJd  be 
advifed. 

Soon  after,  [Aug.  lo.  1765.],  .upon  adviCng.the  proof,  and  a  hearing,,  the  Lords 
refufed  the  petition,  for  the  purfuer,  aflbilzied  the  defenders  from  the  procefs,  found  • 
the  purfuer  liable  in  expcnces, ,  and  fiiperfeded  confidering  whether  they,  would  inflift . 
any  further  cenfurc  on  her,  till  20th  November  next.  — This  laft  part  of  the  interlo- 
cutor proceeded,  from  her  having^been  guiUy.of  mal-praftices  ia  leading,  herevidence. 

tO' 
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to  oppofe  him :  and  (he  fwore  to  the  confummation  of  the  rape  in 

the  moll  explicit  terms,  ^uod  pcnetravit^  et  emifit. 

June  20.  1732*     The  jury^  however,  all  in  one  rioce,  found  it 

proved  only,  "  time  and  plat:e  libelled,  that  the  pannel,  Matthew 
f  oulden,  was  lying  above  the  perfon  of  Agnes  Donaldfon  upon  the 
ground,  with  her  nakednefs  difcovered,  mean  while  ihe  was  cry- 

^*  ing." 

June  22.  1732.    The  court  ordered  him  to  be  taken  from  the 

tolbooth  of  Edinburgh,  and  carried  to  that  of  Jedburgh,  on 
the  fecond  Tuefday  of  July  then  next ;  that  then  a  paper 
fliould  be  put  on  his  forehead,  and  he  whipped  through  Jed- 
burgh, and  banifhed  that  town ;  never  to  return,  under  the  cer- 
tification of  being  fcourged  if  ever  feen  in  it  again. 

jtSl*  Jo.  Forbes.  Alt.  Hew  Dalrymple,  Ja.  Graham. 


His    Majesty^s    Advocate^ 

AGAINST 

John    Christie. 
Slaughter  with  ajione  in  afcitffle  not  capital. 

THE  interlocutor  on  the  relevancy,  Dec.  7.  1733,  found,  "the 
faid  John  Chriftie  pannel  his  having,  time  and  place  libelled, 
wounded  or  bruifcd  the  deceafed  George  Crookbone  with  a  ftone,  or 
other  mortal  weapon,  upon  the  head,  of  which  he  died  next  day^ 
or  his  being  art  and  part  thereof,  relevant  to  infer  the  pains  of  law ; 
but  allowed  the  pannel  to  adduce  what  proof  he  could  for  his  excul- 
pation or  alleviation.*' 

The  jury  found,  Dec.  11.  1733,  unanimoufly,  "  That  at  the  time 
libelled,  the  deceafed  George  Crookbone  received  a  ftroke  on  his 
head  with  a  ftone  from  the  paixQel  John  Chriftie,  of  which  he  died ; 

and 
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and  found  it  likewife  proven.  That  the  pannel  was  drunk,  and  was  firft 
attacked  by  Thomas  Crookbone,  brother  to  the  defundt  George 
Crookbone ;  in  which  fcuffle  the  defunifl  engaging,  received  from 
the  pannel  the  wound  o£  which  he  died," 

Dec.  14, 1733.  The  court  bitniihed  him  to  the  plantations  for  life* 

^(7.  Duncan  Forbes.  Alt.  And.  MacdonkL 


N^43-  ^735- 

Majesty's  Advocate,  and  the  Procurator-Fifcal  of  the  High 
Court  of  Admiralty, 

AG    A   I    N    S    T 

Thpmas  Macadam  and  James  Long.. 

Homicide  committed  in  execution  of  duty  juftifiable^  though  thejlayer  was 
in  no  danger  of  his  life. — Sentence  of  the  Admiralty^  proceeding  on  the 
vtrdid  of  ajury^  reverfed. 

THoMAS  Macadam,  a  private  centinel,  and  James  Long  a  ccm:^ 
poral,  were  indidled  at  the  inftance  of  the  public  before  the  court 
of  admiralty  for  murder ;  and  the  charge  againil  them  in  fubftance 
was,  That  they,  upon  the  high  feas,  oflf  the  fhore  of  Nairn,  on  the  4th 
June  1735,  killed  Hugh  Frafer  younger  of  Belnain,  by  ftabbing 
him  with  a  bayonet  in  die  breaft,  and  afterwards  throwing  him  into 

» 

the  fea, 

• 

The  priibners  pleaded  in  defence.  That  they  were,  by  military  or- 
ders, appointed  to  attend  the  officers  of  the  cuftoms,  in  feizing  goods* 
by  a  law  Baade  feizable ;  and  that  they  being  in  a  boat  upon  the 
feas,  along  with  the  cuftomhoufe-officers,  in  quefl  of  fuch  goods, 
Frafer  came  up  with  them  in  another  boat,  with  others  in  company 
with  him ;  and  leaping  into  the  boat  in  which  the  prifoners  and  cu- 
ilomhoufe-officers  were,  endeavoured  to  take  hold  of  their  arms ; 
and  that  this  being  both  reliftance  to,  and  an  attack  upon  the  cuf^om* 

houfe. 


^735*  ^^  Kii^G  againft  Macadam,  &c.  8i 

houfe-officers  in  execution  of  their  duty,  the  homicide  was  jufti- 
fiable* 

It  was  anfwered,  That  Fraftr's  leaping  into  the  boat  was  with  no 
intention  to  make  refiftance,  but  to  iavc  his  life,  the  pieces  of  the 
prifbners  being  aimed  at  him :  That  thofe  in  the  cuftomhoufe-boat 
cpidd  have  no  juft  apprehenfions  of  being  maftered  by  Friler,  he 
having  no  invafive  weapon  about  him,  and  being  the  only  perfon 
if^ho  offered  to  get  into  the  cuftomhoufe-boat,  in  which  were  feveral 
men  well  armed. 

The  judge,  after  hearing  counfel,  and  advifing  informations,  pro- 
nounced the  following  interlocutor.  "  Sept.  25.  1735.  Finds  the  libel. 
That  the  ponnels,  or  either  of  them,  did  kill  Hugh  Frafer  of  Bel- 
nain  younger,  or  that  they,  or  either  of  them,  were  art  and  part 
of  killing  the  faid  Hugh  Frafer,  relevant  to  infer  the  pains  of  death 
and  confifeation  of  moveables ;  and  fuftains  the  defence  of /elf" 
defence  proponed  by  the  pannels.  That  the  killing  of  the  laid  Hugh 
Frafer  by  the  pannels,  or  either  of  them,  was  in  the  necejjary  de^ 
**  fence  of  their  lives ;  and  repels  the  "whole  other  defences  proponed 
"  for  the  pannels :  and  remits  them,  and  either  of  them,  with  the 
"  libel  and  defence,  and  the  feveral  qualifications  and  circvimftan- 
**  ces  of  the  defence,  and  the  fadls  alledged  on  by  the  puriuers  for 
**  eliding  thereof,  to  the  knowledge  of  an  aflize." 

The  jury  returned  the  following  verdidl.  "  Sept.  27.  1735.  Unani- 
"  moufly  find  it  proven.  That  the  pannels,  Thomas  Macadam  and 
**  James  Long,  are  both  guilty,  art  and  part,  of  killing  Hugh  Fra- 
**  fer ;  and,  by  a  plurality  of  voices,  do  not  find  the  defence  for  tlie 
•*  faid  pannels  proven.  That  the  killing  of  the  faid  Hugh  Frafer  was 
"  in  the  neceflary  defence  of  their  lives.'* 

Sept.  30.  1735.  The  judge-admiral  adjudged  them  to  be  hanged 
on  the  third  Wednefday  of  November  then  next. 

This  trial  was  printed  at  Edinburgh  in  1 736 ;  for  which  reafon, 
the  account  here  given  of  it  is  fo  fuccindl ;  but  as  the  printed  trial 
goes  no  further  than  the  fentence  of  the  Admiral,  it  is  proper  to  in- 

L  form, 
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form,  that  the  prifbners  prefented  a  bill  of  filfpenfion  of  the  fentence 
to  the  court  of  jufticiary.  The  reafons  of  fufpenfion  were,  i^.  That 
in  this  cafe  there  was  no  more,  at  the  word,  than  homicidium  in  rixa 
commijfumy  without  any  antecedent  malice ;  and  therefore  the  puniih- 
ment  fhould  not  be  capital.  2 J/y,  They  were  allowed  to  prove  nothing, 
but  that  the  killing  was  in  neceflary  defence  of  their  lives  ;  whereas 
this  other  defence  ought  to  have  been  explicitly  fuftained,  viz.  That 
the  boat  in  which  they  were  was  violently  invaded,,  and  they  put  in  the 
utmoft  danger  of  being  difarmed,  and  deprived  of  their  liberty,  which 
made  it  lawful  to  repel  force  by  force,  though  it  fhould  terminate  in 
the  death  of  the  aiTailant.  3^/y,  By  circumfcribing  their  defence^ 
the  jury  might  believe  a  reafbnable  fear  of  their  hves  to  be  not  within 
the  interlocutor,  and  fo  they  were  deprived  of  what  proof  they  might 
adduce  of  fuch  fear,  ^hly^  The  fentence  was  the  more  unjufl,  that, 
by  the  military  law,  had  they  allowed  themfelves  to  be  difarmed^ 
but  by  a  fuperior  force,  they  were  liable  to  the  pains  of  death ;  and 
therefore  the  defence,  That  they  were  upon  duty,  ought  to  have 
been  fiiflained. 

The  court,  upon  advifing  the  bill  of  fufpenfion,  and  extradl  of  the 
proceedings  before  the  Admiral,  found,  Dec^j.  1735,  "  That  the 
"  faid  judge  hath  committed  iniquity,  in  reflridUng  the  defences 
"  proponed  for  the  fufpenders  to  the  neceflary  defence  of  their 
**  lives,  and  repelling  the  haill  other  defences  proponed  for  them ; 
"  and  therefore   did  fufpend  the  interlocutor  on  the  relevancy, 
*'  verdidt  returned  by  rfie  aflize,    and  fentence  of  death  pro- 
*'  nounced  by  the  faid  judge,  with  all  that  has  followed  or  may 
'*  follow  thcvcon^  Jimpliciter  i   and  difcharge  the  magifbrates  of 
"  Edinburgh,  and  all  other  officers  of  the  law,  to  put  the  faid 
"  fentence  of  death  in  execution  in  all  time  coming." 
The  ground  of  this  judgement  may  be  gathered  from  the  informa- 
tions in  the  noted  cafe  of  Porteous ;  in  which  it  was  quoted  for  the 
prifoner.     Mr  Graham,  afterwards  Lord  Eafdale,  who  wrote  the  in- 
formation for  Porteous,  fpeaks  of  it  thus :  "  The  proceedings  of  the 
"  court  of  admiralty  were  laid  before  your  Lordfhips  for  a  review; 

"  whir:,. 
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**  which,  it  is  believed,  is  the  fingle  inftance  wherein  it  was  ever 
"  contended,  that  the  proceedings  of  the  high  court  of  admiralty, 
in  matters  criminal,  could  be  reviewed  by  any  other  court. 

Notwithftanding  of  which,  your  Lordlhips  were  pleafed  to  re- 
verfe  the  fentence  of  the  Judge-admiral ;  no  doubt,  upon  fuppofed 
error  in  his  proceedings ;  becaufe  th*  verdiA  of  a  jury  pronoxm- 
ced  upon  evidence  cannot  be  reverfed  ♦  ;  and  in  confequence  of 
**  which  judgement  of  your  Lordlhips,  the  pannels  were  fet  at  li- 
**  berty.j 

•*  Now  the  pannel  is  advifed,  that  fuch  judgement  in  your  Lord- 
"  fliips  could  {land  upon  no  foundation  other  than  this,  viz.  That 
"  your  Lordlhips  had  reverfed  the  judgement  of  the  Admiral  as  er- 
**  roneous,  in  not  fuftaining  this  defence  to  the]  pannels.  That  they 
**  were  refifted  by  Mr  Frafer  deceafed,  while  they,  the  pannels,  were 
"  in  the  execution  of  their  duty.'* 

Mr  Forbes,  (afterwards  Lord  Prefident  of  the  court  of  Seflion),  who 
wrote  the  information  againft  Porteous,  expreJBes  h'imfelf  as  follows 
with  regard  to  this  judgement :  "  The  procurator  for  the  pannel  en- 
**  deavoured  to  find  an  argument  for  him,  in  a  late  refolution  of 
*  -  the  court,  which  fufpended  a  fentence  of  the  court  of  admiralty, 
proceeding  upon  an  interlocutor  that  found  it  neceflary  for  foMiers, 
who  happened  to  kill  in  the  execution  of  their  duty,  when,  by  or- 
der,   attending   cuftomhoufe-officers,  to  prove,  that  the  killing 
was  neceflary  for  the  defence  of  their  lives ;  inferring  from  this  re- 
folution, that  the  court  did  not  think  it  neceflary  for  the  pannel 
to  prove,  that  he  was  in  danger  of  his  life :  And  though  all  that 
their  obfervation  neceflarily  implies  were  granted,  they  could  have 
no  benefit  by  it ;  becaufe,   in  this  cafe,  the  pannel  neither  does, 
nor  can  avefr,  that  the  firing  which  he  was  perfonally  guilty  of, 
and  ordered,   was  neceflary  for  fecuring   the   execution  of  that 
truft  that  was  committed  to  him,  or  for  preferving  the  rights  of 
the  crown,  or  any  fubjedl. 

Where  a  man  has,  by  law,  weapons  put  in  his  hands,  to  be 
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"  employed,  not  only  in  defence  of  his  life  when  attacked,  but  in 
^^  Support  of  the  execution  of  the  laws ^  and  in  defence  of  the  property  of 
"  the  crown^  or  liberty  of  any  fubjeft^  he  doubtlefs  may  ufe  thqfe  "weor^ 
*'  pons^  not  only  nvhen  his  onvn  life  is  put  f^  far  in  danger^  that  he  can^ 
not  probably  efcape  ^without  making  ufe  of  them^  but  alfo  "when  there  is 
imminent  danger^  that  he  may^  by  violence^  be  di/abled  to  execute  bis 
trufl^  without  reforting  to  the  ufe  of  thofe  weapons ;  but  when  the 
life  of  the  officer  is  expofed  to  no  danger,  nvhen  his  duty  does  not 
neceffarily  call  upon  him^  for  the  execution  of  his  truft,  or  for  the 
prefervation  of  the  property  of  the  crown,  or  the  prefervation  of 
the  property  or  liberty  of  the  fubjedl,  to  make  ufe  of  mortal  wea- 
pons, which  may  detooy  his  Majefty's  fubjecSls,  efpecially  num- 
bers of  them  who  may  be  innocent,  it  is  impoffible,  from  the  re- 
"  folution  of  the  court  of  judiciary  hinted  at,  to  expe<5t  any  coimte- 
"  nance  to,  or  ihelter  for,  the  inhumane  adt/* 

'iTxis  was  the  firft  inflance  in  which  the  judgement  of  the  admi- 
ralty was  reviewed  by  the  jufticiary.  The  then  Admiral,  Mr 
Graham  fenior,  was  very  clearly  of  opinion,  that  the  jufticiary  had 
no  fuch  power  j  and  therefore,  notwithftanding  their  fufpenfion,  he 
iffued  his  orders  to  the  magiftrates  of  Edinburgh  to  put  his  fentence 
in  execution.    But  they  were  not  (it  will  be  eafily  believed)  .obeyed. 

Att.  Hugh  Forbes,  Lockbart.  AU.  Hugh  Daliymplc. 
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N^44-  ^«^  13*  1737- 

His  Majesty*s    Advocate, 

AGAINST 

John    Caldwall. 
Madnefs  tried  nvithout  a  jury. 

HE  was  indi6ked  for  robbery. — Madnefi  was  pleaded  in  defence. 
— The  court  examined  witnefles  upon  this  point  without  fend- 
ing it  to  a  jury,  and  found  this  madnefs  afifedled ;  and  remitted  him 
to  a  jury;  which  found  him  guilty,  and  he  was  condemned  to 
death. 


N^45-  7»«^i739- 

His  Majesty's   Advocate, 

against 
Robert    Thomson. 

Murder. — Madnefs. 

HE  was  indided  for  murder,  and  madnefs  was  pleaded  in  de- 
fence. 
The  court  foimd  the  libel  relevant ;  but  allowed  the  pannel  to  ad- 
duce what  evidence  he  can,  ^^  That,  at  the  time  libelled,  he  was  io 
•*  far  furious,  mad,  and  diffa^dled,  as  to  be  totally  deprived  of  his 
reafbn  and  underflanding ;  referving  the  confideration,  as  to  the 
import  of  which,  as  fhall  be  found  proven,  until  the  verdidl  is  re- 
**  turned." 

The  jury,  in  one  voice^  found  the  murder  proved ;  and  found  no 

proof 
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proof  of  madnefs  or  furiofity  in  the  pannel  till  after  the  murder  was 
committed. 

July  21.  1739.  When  the  court  was  about  to  pronounce  fentence, 
it  was  objedled,  That  the  forty  days  were  elapfed  fince  nth  June, 
when  the  trial  began  ;  therefore  no  fentence  could  now  pais. 

Anf.  Excluding  the  1 1  th  June,  this  is  the  fortieth  day,  and  the 
days  muft  be  free  days. 

Memorials  were  ordered  on  this  j)oint  j  but  judgement  was  pre- 
vented by  a  tranfportation-pardon. 

J[f,  WiUiam  Grant.  Jit.  Lockhart. 


N^46.  Jufy  1739. 

John    Sanderson, 

AGAINST 

The  Procurator-Fifcal  of  the  Sheriff-court  of  Peebles. 

Verdt^  ^oidcdy  one  of  the  jury  having  left  the  room  after  they  were  in- 
clofed^  and  a  Jheriff-officer  having  had  accefs  to  them. 

■ 

HE  was  indidled  for  and  convided  of  theft  before  the  fheriff  of 
the  county  of  Peebles ;  who  thereupon  banifhed  him  the  fliire. 

He  offered  a  fufpenfion,  upon  this  ground.  That  while  the  jury 
were  inclofed,  feveral  perfons  were  in  the  room  with  them,  and  had 
accefs  tp  fpeak  to  them. 

A  proof  was  allowed  to  both  parties  ;  and  upon  advifing  it,  the 
court  found  it  proved,  "That  after  the  jury  were  inclofed,  one  of 

them  came  out  of  the  room  where  they  were  inclofed,  and  con- 

verfed  with  fomp  perfon ;  and  that  during  the  faid  time,  one  of 
"  the  fheriff-officers  entered  the  faid  room  at  different  times ;  there- 
"  fore  found  thp  verdicSt  of  the  jury  null,  and  fentence  following 
**  thereon  ;  and  fufpeaded  the  i^xatf implicit er^ 

Compare  the  cafe  of  Bams  in  January  1 704,  and  of  Lyle  in  1 754, 
which  are  dated  below  in  Ronald's  cafe  in  1763. 


June  1743.  The  King  againft  Peacock.  87 


N*47-  >«<?i3«i743- 

I 

His  Majesty^s  Advocate, 

A    G    A    I    N    S    T 

Alexander     Peacock. 

Competent  for  the  Grcuit^court  to  remit  cafes  to  the  Ju/liciaryy  and  vice 
verfa. 

HE  was  indifted  before  the  circuit-court  held  at  Glafgow   i oth 
May  1 743,  for  murder ;  and  the  jury  brought  in  a  fpecial  verdidl. 

The  two  judges  prefent  not  being  clear,  certified  the  cafe  to  the 
court  of  judiciary. 

After  the  remit  from  the  circtiit-court  was  read,  the  counfel  for 
the  pannel  objected,  iftj  That  the  remit  was  incompetent ;  for  the 
adl  1587,  c.  82.  reftoring  circuit-courts  that  had  been  long  diiuied, 
implies,  that  the  whole  bufinefs  was  to  be  finiihed  during  the  time 
of  the  ayr  ;  and  the  circuit-court  is  quite  diftincfl  from  the  court  of 
jufticiary,  as  modelled  by  the  adl  1672  ;  nay,  the  circuit  in  one 
town  is  different  from  that  in  another ;  and  as  the  judges  of  two  cir- 
cuits could  not  meet  and  fit  together,  fo  neither  can  they  meet  upon 
the  fame  caufe  in  the  court  of  jufticiary. 

Anpweredj  The  judges  at  circuits  muft  have  the  power  of 
remitting;  elfe,  in  cafe  of  a  circuit  held  by  two  judges,  and  their 
differing  in  opinion,  a  criminal  might  efcape.  The  jufticiary  and 
the  circuit  are  the  fame,  though  the  quorum  differs  j  and  they  have 
been  in  the  conftant  pradUce  of  remitting  to  the  jufticiary ;  nay,  tlie 
jufticiary  has  remitted  cauies  to  them.  Thus,  in  Sir  Robert  Monro's 
cafe,  in  1722,  they  remitted  to  the  circuit  at  Invemefej  and  they 
judged  upon  the  informations  given  in  at  Edinburgh  without  any 
new  debate,  fet  a  jury,  received  a  verdidt,  and  pronounced  fentence. 
On  the  other  hand,  the  circuit-court  remitted  to  the  court  of  jufti- 
ciary in  the  cafe  of  Rofe  of  Kilravock  in  1 709,  and  in  the  cafe  of  the 

magiftrates 


88  CRIMINAL        CASES,  N%8, 

magiftratcs  of  Elgin  in  Odlobcr  fame  year,  and  in  the  cafe  of  Cock* 

burn  1 672,  and  in  the  cafe  of  Stewart  iame  year. 

The  court  unanimoufly  found  the  remit  competent,  approved 
thereof,  and  pafTed  fentence  of  death  againft  Peacock,  in  re- 
fpedl  of  the  verdidt :  which  was  read  in  court,  but  is  not  in  the 
record. 


N®  48.  December  1743. 

His  Majesty's  Advocate, 

AGAIN    ST 

James    Macpherson. 
Theft  of  two  horfes  capitally  puni/hed. 

HE  was  indidled  for  ilealing  two  horfes,  and  the  jury  found  hirr^ 
guilty. 

The  queftion  then  came  to  be.  What  degree  of  pimifhment  ihould 
be  inflidled  ? 

The  Advocate  infifted  for  a  capital  punifhment ;  contending.  That 
theft,  and  efpecially  of  cattle,  or  the  majora  animaliay  is  punilhable 
with  death  by  the  law  of  Scotland.  Small  pickeries  may  not  be  fo ; 
but  dealing  all  a  man  has,  or  horfes  or  cows,  which  none  but  har- 
dened oflFenders  will  do,  is  capital ;  and  the  theft  even  of  a  fingle 
horfe  or  cow,  is  not  fimple  theft,  but  crimen  abigeattis. 

Jn/hvered^  By  our  law,  a  fingle  adl  of  theft  is  not  punifhable  with 
death ;  Mackenzie^  tit.  Theft ^  §  9. :  and  here,  though  two  horfes  (of 
fmall  value)  have  been  ftolen,  yet  there  was  but  one  theft ;  Voet. 
Comm.  ad  tit.  Defurtis^  §  18.  Many  offences  are  by  ftatutes  declared 
to  be  punifhable  as  thefts,  and  yet  it  is  not  till  the  offence  has  been 
thrice  committed  diat  death  is  made  the  punifhment ;  fuch  as  the 
hunting  or  fifhing  on  other  mens  grounds,  fifhing  in  forbidden 
time,  breaking  dovecots,  and  many  others. — A  depredation  by  force 
is  implied  in  the  crimen  abigeatusj   /•  r.  §  i.ff.Deabig.    A  nxunber 

of 


Aug.  1745.  The  King  agalnft  Dickson.  89 

of  cafes  were  referred  to,  in  which  theft  of  cattle  had  not  been  capi- 
tally pnnifhed. 

On  the  other  hand,  five  cafes  were  referred  to  by  the  profecutor, 
viz.  that  of  Neilfon  in  1661,  who  was  hanged  for  dealing  one  horfe. 
But  it  was  anfwered.  He  was  a  notorious  thief.  —  Cafe  of  Murdoch 
in  1 66 1,  who  was  faid  to  have  been  hanged  for  ftealing  fevcn  cows. 
Anfwcred,  It  is  a  miftake ;  he  was  only  banifhed. — Three  other  ca- 
fes were  quoted,  in  which  a  capital  fentence  had  been  pronounced 
for  fuch  oflFence.  Anfwered,  They  were  at  circuits  ;  at  which  the 
procedure  is  not  fo  accurate,  nor  the  indictments  regularly  ingroft- 
cd.  . 

jFViJ.  27.  1 744*  The  court  condemned  the  pannel  to  death. 

jtei.  Ro.  Dundas.  jtk.  Geo.  Brown. 


His  Majest^y^s   Advocate, 

AGAINST 

Thomas     Dickson,     a   fervant. 
Rape. ''^  Arbitrary  puni/hment  confented  to. 

TH  E  indidment  charged,  "  That  upon  the  30th  April  laft,  he 
"  having  met  Elifabeth  Hay,  daughter  of  tlie  deceafed  John 
**  Hay  of  Candie,  a  young  innocent  girl,  upon  the  high-road,  near 
**  her  mother's  houfe,  he  feized  her  by  the  arm,  and  decoyed  her  a- 
**  long  the  high-road,  until  they  came  to  an  old  ruinous  houfe  at 
"  the  end  of  the  village  called  Cuffabouts ;  and  that  he  violently  car- 
"  ried  her  into  the  faid  ruinous  houfe ;  and  that  while  flie  was  call- 
"  ing  for  help,  he  violently  threw  her  down  upon  her  back,  and 
pulled  up  her  cloaths,  and  flopped  her  mouth  to  prevent  her  cry- 
ing ;  and  having  taken  down  his  breeches,  did  violently  tear  a- 
**  funder  her  legs  ;  and  in  fpite  of  all  her  refillance,  did  deflower 

M  her: 
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"  her  :  i/Vt  leaft,  that,  at  the  time  and  place  libelled,  he  violently  car- 

*'  ricd  her  into  the  faid  ruinous   houfe  ;    and  notwithflanding  her 

- '•• .  s  and  ftruggles,  threw  her  down,  and  when  fhe  was  on  her 

>,  pulled  up  her  cloaths,  and  pulled  her  legs  afunder,  and 

;  caken  down  his  breeches,  did  all  in  his  power  to  deflower 

-    :>caded  in  defence,  That  the  indicSlment  did  not  mention 
/     :    • .   the  county,  no^r  the  country,  in  which  the  crime  was  faid 
'    en  committed ;  fo  that  it  did  not  appear  the  court  had  a 
That  deflowering  was  not  a  legal  term,  but  a  flower  of 
'i  ch  fhould  not  be  admitted  in  a  criminal  indidlment ; 
mv  mjJlU  no  more,    than  that  he  took  a  flower  from  her: 
I  ait  i:ic  hid  not  complained  recently,  and  no  abdudlion  was  libel- 
led ;  and  that  if  the  rape  was   not  completed,  a .  capital  punifliment 
ought  not  to  be  inflidled. 

An/[  No  law  requires,  that  the  parifli,  or  county,  or  country, 
Ihould  be  mentioned ;  and  no  reafon  why  it  fliould  be  required ;  as 
in  Scotland  it  is  not  neceflary  that  crimes  be  tried  in  the  county  where 
they  were  committed,  or  by  jurors  of  that  county.  —  A  crime  of  this 
nature  might  be  tried  by  this  court,  though  committed  in  another 
kingdom.  But  no  occafiori  to  maintain  this,  as  the  libel  is  pro- 
per. Mack.  tit.  Crim.  libel^  §  i.  fays,  the  libel  fliould  mention  "the 
"  place  where  the  crime  was  committed,  either  exprefsly,  as  the 
"  houfe  of  fucha  man,  ot  per  coherent ias^  as  lawyers  fpeak ;  as,  that 
*'  it  was  done  near  fuch  a  hill,  water,"  &c. — Not  nec^rflary  to  ufe 
technical  terms ;  but  deflowering  is  a  technical  term  j  fee  Mack.  tit. 
Ravi/hingy  §  ^- 4* — The  King  may  prolecute,  though  the  woman 
Ihould  not  complain  recently,  or  not  at  all ;  Nullum  tempus  occurrit 
Doniino  Regi :  and  by  later  pradlice,  a  recent  complaint  not  requifite. 
In  fadl,  flie  did  complain  in  a  day  or  two.  It  is  not  neceflary  that 
abdudlion  be  libelled.  The  degree  of  punifliment  will  be  confider- 
ed  when  the  verdi<5l  is  returned. 
The  court  ordered  informations. 

The 
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The  pannel  offered  to  tranfport  himfelf  to  the  plantations  for  fe- 
yen  years,  rather  than  rilk  the  trial ;  and  the  Advocate  infifting  for 
no  more,  he  was  banifhed  accordingly. 

j46l.  Advocatus  Craigie ;  Solicitors  Dundas,  Pat.  Haldanc.  Jit.  W.  Grant, 

Ja.  Graham,  Williamfon,  Al.  Home,  J.  Gillon. 


N^  50.  February  I  y^^. 

John  Cross,  with  concourfe  of  his  Majefty's  Advocate, 

AGAINST 

John   Ra£. 

A  profecutton  for  mutilation  may  he  infijled  in  before  expiry  of  year  and  day 
after  the  faB. — Special  "uerdi^. — Damages  and  expences  aivarded. 

TH  E  charge  in  this  cafe  was,  "  That  the  pannel  having  got  the 
*'  thumb  of  the  complainer  s  right  hand  into  his  month,  by 
*'  biting  and  gnawing  of  it  cut  the  arteries  and  bruifed  the  bone, 
**  fo  that  part  of  it  did  feparate  from  the  other,  whereby  the  com- 
**  gainer  is  evidently  mutilated  of  the  thumb  of  his  right  hand, 
^*  which  to  him  is  a  great  lofs,  as  he  is  thereby  rendered  incapable 
"  of  writing ;  and  thereafter  the  pannel  having  thrown  the  com- 
"  plainer  to  the  ground,  did  draw  the  complainer  s  left  hand  to- 
"  wards  his  mouth,  and  bit  him  through  the  flefhy  part  thereof,  to 
"  the  effufion  of  his  blood.'* 

The  (Jcfcnder,  in  point  of  facl,  reprefented,  That  in  a  drunken 
fcufBe,  in  whixrh  the  complainer  was  the  aggreflbr,  he  thruft  his 
thumb  into  the  defender's  mouth,  and  was  endeavouring  to  tear  the 
defender's  cheek,  and  pufh  him  over^  the  flair,  by  the  command  that 
hold  gave  him,  when  his  thumb  was  bit. 

In  point  of  law  the  defender  argued.  That  the  eflence  of  the  li- 
bel confided  in  the  alledged  mutilation  of  the  complainer's  thumb, 
without  which  it  would  have  been  below  the  notice  of  the  high 
CQ.urt  of  julliciary  ;  and  if  the  mutilation  fixes  the  competency,  the 

M  2  rules 
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rules  of  court,  in  cognofcing  fuch  crimes,  will  iio  doubt  be  obfcr- 
ved.  Now  there  is  no  rule  more  diftindlly  laid  down,  and  better 
fupported  with  reafon  and  authorities,  than  this,  That  the  crime  of 
mutilation  cannot  be  profecuted  till  year  and  day  from  the  commif^ 
fion  of  it.  This  is  exprefsly  laid  down  by  Lord  Pitmeden,  in  his 
treatife  of  Mutilation  and  Demembration,  part  i.  §  i.  ;  and  the 
reafon  he  afligns  is,  "  Becaufe,  by  our  cuftom,  £0  niuch  time  is  al- 
"  lowed  to  expe(9:  recovery :"  and  fo  it  was  determined,  17th  De- 
cember 1624,  Boyne  ro«/m  Haitly,  and  loth  January  1640,  Ker  conr- 
tra  Haliburton  and  Cramond. 

Anfwered  for  the  profecutor,  i^.  In  our  law  no  diflincflion  is 
made  betwixt  mutilation  and  demembration ;  the  crime  is  con-- 
fidered  to  be  the  fame  in  both  cafes,  and  the  fame  pimiihment  is 
fixed  for  both.  This  appears  from  adl  28.  pari.  149 1,  and  adi  118^ 
pari.  1540,  and  a6l  76.  pari.  1579.  Thefe  a<3:s  put  mutilation  and 
demembration  upon  the  fame  fooprUg  with  manflaughter,  injoining 
tiie  officers  of  the  law  to  fcize  and  apprehend  the  criminals,  and 
bring  them  to  juftice  widiout  delay ;  confequently  mutilation  and 
demembration,  as  well  as  manflaughter,  may  be  purfued  de  recently 
without  any  delay  further  than  the  common  inducts. 

ndfyy  No  good  reafon  can  be  ailigned  for  the  delay  of  year  and 
day ;  at  leaft  that  affigned  by  Pitmeden  is  inlufficient.  It  is  true,  if 
the  procefs  be  brought  de  recently  when  it  is  uncertain  whether  the 
ufe  of  the  member  mutilated  may  be  recovered,  t^e  eftimation  of 
the  damages  cannot  be  fo  precife  as  after  that  matter  is  ascertained  by 
time.  But  whatever  influence  that  confideration  may  have  as  to  the 
quantum  of  the  damages,  it  ought  not  to  aflbrd  a  total  defence.  If  the 
profecutor  be  willing  to  accept  of  fiich  damages  as  the  court  will  give 
him,  weighing  all  hazards,  tiiere  is  no  reafon  for  putting  oflF  his  cauie 
a  week.  In  this  cafe  the  profecutor  is  willing  to  accept  of  fiich  da- 
mages as  fhall  be  thought  proper,  after  infpedlion  of  the  part  mu- 
tilated ;  the  ufe  of  which  is  entirely  lofl,  the  tendons  being  cut 
through  and  fliattered,  as  weH  as  the  bones  cruihed. 

yifyy  The  decifions  quoted  for  the  defender  do  not  apply.    In  the 

cafe 
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cafe  of  Boync,  the  libel  was  for  mutUating  and  difmemberlng  the 
firft  and  fecond  fingers  of  the  complainer's  left  hand  ;  the  defender 
pleaded.  No  procefs  till  expiry  of  year  and  day ;  the  complainer  pafled 
from  the  mutilation,  and  infifted  on  the  demembration  of  his  two 
fingers ;  which  was  found  relevant,  and  remitted  to  the  jury.  Here 
the  complainers,  in  reality,  paffed  only  from  a  nvord^  not  from  any 
circunxftance  of  the  crime  ;  and  at  any  rate  this  was  the  concefiion 
of  the  purfuer.  In  Ker*s  cafe,  the  crime  libelled  was  mutilating  the 
complainer's  right  hand  ;  the  court,  in  refpedl  of  the  recency  of  the 
crime,  continued  the  diet  to  a  certain  diftant  day.  A  right  hand  ia 
a  valuable  member,  and  the  cure  might  have  been  ib  uncertain  as 
to  be  a  reafonable  motive  in  that  cafe  for  fufpendirtg  the  trial ;  but 
this  is  no  precedent  for  eftabliihing,  that  in  no  eafe  of  mutilation  can 
a  trial  proceed  till  after  year  and  day.  In  the  prefent  cafe  it  is  but 
too  certain  the  profecutor  will  never  recover  the  ufe  of  his  thumb  in 
any  degree.  There  have  been  many  cafes  fince  Ker's,  brought  be- 
fore the  court  recently  after  the  fedl,  and  none  of  them  were  put  cxflT 
till  year  and  day,  and  in  moft  of  them  the  defence  was  not  fo  much 
as  pleaded.  It  was  in  the  cafe  of  Andrew  Johnflon  contra  Francis 
Charteris,  1 8tk  Navember  1706,  but  it  was  among  others  over-ruled 
by  the  court. 

j{thly^  The  libel  in  queftion  is  not  barely  for  mutilation,  but  for 
invading,  beating,  and  wounding  j  fo  that  here  there  is  a  complica- 
tion of  crimes* 

Replied  for  the  defender,  to  anfwer  ry?.  The  adls  cited  do  not 
touch  the  queftion  :  The  fiurft  relates  to  demembration  upon  fore- 
thought  felony  y,  the  other  adls  do  not  fpecify  the  punifhment  of  the 
crime,  but  only  the  mode  of  proceeding  for  bringing  the  calenders 
to  juftice.  Demembration  and  mutilation  are  diflindt  in  their  owtt 
nature  :  when  a  member  is  cut  off,  and  the  wound  healed,  it  would 
be  abfurd  to  wait  for  a  time,  to  fee  whether  it  would  unite  again 
to  the  body.  The  damage  fuftained  from  the  want  of  it  can  be  as 
well  known   at   the   time  of  the  prodfecution,    however   recently 

brought, 
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broifglit,  as  at  the  cli  (lance  of  years  ;  but  that  will  not  hold  in  muti- 
lation. 

To  the  2^,  Wounds  and  cbhtufions  may  at  firft  appear  frightflil, 
which,  through  time,  and  by  the  application  of  proper  remedies, 
come  to  nothing  ;  and  phyficians  will  inform  the  court,  that  in  a 
diftemper  incident  to  the  thumb,  vulgarly  called  the  ivhittle^  that 
member  will  be  inflamed  to  a  great  degree,  then  turn  purulent,  and 
afFedt  the  bone  of  the  firft  article  fo  as  to  occafion  it  to  feparate  from 
that  of  the  fecond,  yet  in  time  a  callofity  flioots  out,  which  anfwers 
all  the  ufes  of  the  bone  of  the  firft  article  ;  and  this  commonly  hap- 
pens when  fplinters  and  pieces  of  the  bone  in  the  thumb,  or  any  o- 
ther  part  of  the  body,  are  detached  from  it.  It  is  true  this  is  the 
work  of  time  ;  but  that  is  the  very  reafon,  why,  in  cafes  of  mutila- 
tion, trial  is  delayed  till  year  and  day  after  the  fa<5t. 

To  the  3^,  In  Boyne^s  cafe,  it  is  plain,  from  the  purfiier  pafling 
from  the  mutilation,  that  he  underftood,  and  in  efiiedl  admitted,  the 
defence  to  be  well  founded.  In  Ker's  cafe,  which  came  on  in  Ja- 
nuary 1740,  the  interlocutor  was  in  thefe  words  :  **  In  refpe(5t  the 
**  crime  libelled  was  done  in  0(5lober  laft,  which  is  not  above  three 
"  months  as  yet,  the  Lord3  contiiiue  the  diet  to  the  laft  Wednefday 
"  of  November  next." 

If  the  profecutor  could  have  mentioned  any  cafes  in  which  the 
libel  was  fingly  for  mutilation  upon  a  battery,  and  brought  within 
year  and  day,  thefe  jnight  have  applied ;  but  the  cafes  which  he  refers 
to  were  brought  after  year  and  day ;  fo  that  there  was  no  room  for  the 
defence ;  they  were  brought  too  for  demembration,  againft  which 
it  is  not  competent.  In  the  cafe  in  1706,  a  multiplicity  of  of- 
fences were  libelled  ;  fuch  as,  that  the  defender  beat  the  complainer 
with  a  cane,  ordered  a  wheel  to  be  taken  off  his  cart  in  time  of 
harveft,  and  his  looms  or  inftruments,  by  which  he  gained  his 
bread,  to  be  taken  out  of  his  work-houfe,  and  that  the  complainer 
had  loft  his  nofe  in  the  fcuffle.  The  libel  was  complexly  fuft,ain.ed, 
and  a  fpecial  verdidl  returned  on  all  the  particulars ;  and  the  defender 
ipvas  found  liable  in  L.  500  Scots,  whereof  ten  merks  to  the  fifcal, 

and 
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and  the  reft  in  fiill,  for  expence  of  cure,  damages,  and  cofts.  The 
libel,  fo  far  as  it  relpedled  the  complainer's  nofe,  was  laid  rather  for 
demembration  than  mutilation,  and  on  that  account  the  dilatory 
defencq  was  but  faintly  infifted  on. 

To  the  4//?,  If  the  complainer  will  pafs  from  his  libel  as  to  the 
mutilation,  the  defender  is  willing  to  go  to  trial  as  to  the  other  facEls, 
if  the  court  fhall  think  they  merit  its  cognifanee. 

After  hearing  counfel,  the  court  ordered  informations,  of  which 
the  above  is  a  fummary.  Upon  advifing  them,  Feb.  25.  1745,  the 
court  found  the  libel  relevant  to  infer  the  pains  of  law,  damages^ 
and  expences  ;  and  allowed  the  pannel  a  proof  of  all  fads,  &c. 

March  i.  1745.  The  jury  brought  in  a  long  fpecial  verdid,  find- 
ing it  proved.  That  at  the  time  libelled  the  pannel  gave  the  profecu- 
tor  a  blow  without  any  provocation,  and  then  another :  That  a 
fcuffle  enfued,  in  which  the  pannel  feverely  bit  the  profecutor's  thumb 
and  the  flefhy  part  of  his  hand  :  That  th^  bones  of  his  thumb  were 
cruflied  ;  that  he  fufFered  great  pain,  and  for  ten  days  it  was  thought 
he  would  lofe  the  ufe  of  his  thumb  altogether :  That  the  cure  is  not  now 
perfe6:ed,  though  they  hoped  he  may  recover  the  ufe  of  his  thumb 
for  moft  purpofes  :  That  the  pannel  had  no  previous  ill-will  to  the 
profecutor,  and  that,  Ke  was  very  much  the  worfe  of  liquor  all  along« 

March  2.  1745.  The  court  decreed  the  pannel  to  pay  to  the  profe- 
cutor L.  200  Sterling,  for  damages  and  expences. 

Aff,  Hen.  Home.  Alt.  Ja.  Graham* 
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N'^ii-  June  1746. 

John  Si v right  of  Southoufe,  mtk  concourfe  of  his  Majefty*« 
Advocate, 

AGAINST 

Mr  Alexander  Lockhart,  Advocate, 

Battery. — May  a  verbal  irgury  he  retorted  by  a  real  one  ex  intervallo  ? 
^^Pannel  allowed  to  prove  provocation  given  feveral  days  before  the 
fct0e. — His  daughter  admitted  as  a  nvitnefs. — Verdifi  abfolving  the 
pannelj  and  recommending  to  the  court  to  anxmrd  him  his  cofts. 

MR  Lockhart  was  charged  with  having  committed  an  atrocious 
battery,  on  the  perfon  of  Mr  Sivright,  on  the  6th  May  1 745, 
aggravated  by  his  being  a  lawyer,  {killed  and  verfant  in  the  laws 
of  his  country ;  and  the  conclu£ons  were  for  L.  500  of  damages, 
and  L.  100  of  fine. 

It  was  fet  forth  in  defence.  That  the  profccutor  had  conceived  a 
caufeleis  ill-will  to  the  pannel,  on  account  of  his  having  purchafed 
a  farm  from  Mr  Sivright,  who  had  often  decla|ed,  before  the  time 
libelled^  that  he  would  (lay  in  the  neighbourhood  on  purpofe  to  pick 
a  quarrel  with  the  pannel,  and  be  a  thorn  in  his  fide :  That  he  had 
on  feveral  occafions  bellowed  the  moft  abufive  and  provoking  lan- 
guage on  the  pannel,  his  family  and  relations  ;  and  particularly,  on 
the  4th  of  May,  when  he  met  him  in  a  carriage  with  his  lady,  accom- 
panied by  his  daughter  on  horfeback ;  and  it  was  infifted,  that  he 
fhould  not  only  be  allowed  to  prove  the  provocation  he  had  on  the 
day  libelled,  but  that  which  was  antecedent. 

It  was  obje<5led  for  the  profecutor,  in  point  of  law,  denying  the 
provocation  alledged,  that  a  verbal  injury  cannot  juflifiably  be  r^- 
torted  by  a  real  one,  efpecially  ex  intervallo.  For  proof  of  which  po- 
fition  Farinacius,   Gail,   Berlichius,   Carpfbvius,   and  others,  were 

referred  to. 

Anfweredy 
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Anfwered^  Whatever  phlegmatic  commentators  hold,  it  may,  as 
fome  verbal  injuries  are  more  atrocious  and  provoking  than  a  blow ; 
and  in  this  cafe  the  pannel  himfelf,  and  his  family  and  relations, 
were  abufcd  in  the  grofleft  manner.  He  cannot  be  faid  to  retort  ex 
interuallo^  who  retorts  as  foon  as  an  opportunity  offers.  Berlichius  is 
exprefs  on  this :  "  Incontinent!  retortio  fieri  debet ;  et  tunc,  licet  ex  in- 
*'  tervallo  fiat  in  eo  tempore  interponatur,  quo  quis  retorquendi  ha- 
"  buit  poteftatem  ;'*  which  was  this  panneFs  cafe  :  he  could  not  re- 
tort on  the  4th  May,  from  tendernefs  to  his  lady,  who  was  with 
him>  and  he  did  not  fee  the  profecutor  till  the  6th.  But  further, 
though  the  drubbing  had  been  at  the  diftance  of  months,  that  can 
afibrd  the  private  profecutor  no~argument.  It  may  be  an  offence  pu- 
niihable  at  the  inftance  of  the  public  :  but  if  it  be  a  confequcnce  of 
thd  firft  injury,  £0  as  to  be  reckoned  retortio^  with  regard  to  the  pri-* 
vate  party  it  is  no  matter  at  what  diftance  of  time  it  be ;  he  cannot 
claim  damages  for  fuficring  what  his  owil  intolerable  behaviour 
brought  upon  him. 

The  court,  upon  informations,  found  the  libel  relevant ;  and  al- 
lowed the  pannel  to  prove  all  fadls  and  circumftances  that  happened 
on  the  day  libelled,  that  tended  to  exculpate  or  alleviate ;  and  fur- 
ther the  antecedent  provocation. 

Several  witneffes  were  examined  for  the  profecutor ;  only  two  for  the 
pannel ;  one  gentleman  to  prove,  that  Mr  Sivright  had,  a  confider- 
able  time  before  the  fcufHe,  fent  an  abufive  meffage  by  him  to  the 
pannel ;  the  other  was  his  daughter,  to  prove  what  pafled  on  the  4th 
May.  It  does  not  appear  from  the  record,  that  any  objedlion  was 
ftated  againft  the  admiflibility  of  this  witnefs. 

June  24.  1 746.  The  jury  found  the  pannel  not  guilty ;  and  re- 
commended to  the  court  to  confider  what  reparation  was  due  to 
him  for  the  injurious  treatment  he  had  received. 

Upon  this  he  was  abfolved ;  but  a  petition  he  gave  in  for  cofts- 
was  refufed. 

ji^»  Hsddane^  et  alii.  Alt.  Hen.  Home,  et  alii. 

'     N  N^52. 
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N^  52.  March  3.  1747. 

His  M  A  J  E  s  T  Y*s    Advocate, 

AGAINST 

Patrick  Wallace  and  Robert  Ferres^  two  foldiers^ 

Rape  capitally  puni/hed. 

THey  were  indicted  for  a  barbarous  rape,  committed  upon  Helen 
Low ;  and  it  was  particularly  charged.  That  they  violently 
threw  her  down  on  the  ground,  and  one  held  her,  while  the  other 
attempted  to  ravifh  her  :  That  fhe  refitting  with  all  her  might,  they 
beat  her  on  the  head  unmercifully  ;  and  her  ftrength ,  failing,  they 
had  carnal  knowledge  of  her,  the  one  after  the  other. 

The  libel  was  found  relevant,  and  a  proof  allowed  diem  of  all 
fads  and  circumftances,  &c. 

The  jury,  by  a  plurality  of  voices,  found  the  inditflment  proved* 
Up«n  which,  March  3.  1747,  they  were  both  fentenced  to  be 
hanged :  and  one  of  them  was  executed ;  the  other  got  a  remiflion. 


N^53-  >^5-  1747- 

His    Majesty's    Advocate,, 

AGAINST 

Robert  Spence.. 
Murder.^—Madnefs. 

HE  was  indi6ted  for,  and  found  guilty  of  the  murder  of  Katha- 
rine Walker,  in  a  barbarous  manner.  The  jury  found  it 
proved,  That  he  committed  the  murder,  and  alfo  that  he  was  furi- 
ous at  the  time  it  was  coramitted*^ 

The 
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The  court  adjudged  him  to  be  imprifoned  during  life ;  and  ordered 
the  magiftrates  to  deliver  over  his  perfon  to  fuch  friend  as  ftiall  find 
fufficient  caution  adled  in  the  books  of  adjournal,  to  the  Lords  fatif- 
fadion,  to  confine  him  in  fure  and  fafc  cuftody,  during  all  the  days 
of  his  life,  under  fuch  penalty  as  they  fhould  direft ;  and  in  the 
mean  time  ordered  the  magiftrates  of  Edinburgh  to  receive  and 
detain  him  piifoner,  as  they  will  be  anfwerable  on  their  higheft 

peril. 

In  the  fimilar  cafe  of  James  Somcrville,  in   1704,  he  was  not 

condeiimed  to  death,  in  refpeft  his  madnefs  was  proved ;  but  he 

Hras  fined  in  300  merks  to  the  relidl  and  children  of  James  Fergufon, 

whom  he  had  killed,  and  ten  merks  to  the  fifk,  and  ordered  to  be 

imprifoned  in  the  corredlion-houfc  of  Edinburgh^    and  not  to  be 

liberated  therefrom  until  a  certificate  be  granted,  under  the  hand 

of  the  magiftrates,  and  two  knowing  phyficians,  that  he  has  re- 

convaiefced,  and  become  found  in  his  judgement ;  and  the  fame, 

with  the  difcharge  of  the  fine,  to  be  prefented  to  the  Lords. 


N^54-  7^fy  1748. 

His    Majesty^s    Advocate, 

A    G    A    I     N    S    T 

Serjeant  Samuel   Burtch, 
Murder. — Self-defence . — Execution  of  duty. 

HE  was  indiifled  for  the  murder  of  James  Aiken,  on  the  13th  A- 
pril,  in  the  town  of  Lanerk. 
The  defence  was.  That  when  he  was  recruiting  in  Lanerk,  one 
of  the  townfmen  quarrelled  with  him,  and  the  bailie  having  found 
the  townfman  to  be  in  the  wrong,  granted  warrant  to  put  him  in 
jprifon  ;  but  the  mob  endeavoured  to  refcue  him.     The  pannel,  and 

N  2  two 
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two  or  three  foldiers,  were  ordered  ty  the  magiftrate  to  affift  the 
town-officers  in  putting  the  warrant  in  execution :  but  the  mob 
attacked  the  foldiers,  pelted  them  with  ftones,  and  having  got  up- 
on the  flair  of  the  prifon,  threw  one  of  the  foldiers  over  it,  and 
trampled  upon  him  to  the  danger  of  his  life.  The  foldiers  feveral 
times  brandiflied  their  fwords,  and  made  pafles,  yet  fo  as  not  to 
hurt  any  perfon  ;  but  at  laft,  by  the  prefTure  of  the  croud,  Aikea 
was  unluckily  thruft  upon  the  ferjeant's  fword ;  fo  that  the  daugh- 
ter was  accidental :  but  though  it  had  been  intentional,  it  was  jufti- 
fiable,  being  in  felf-defence,  and  in  execution  of  duty. 

Anf.  There  was  a  tumult  at  the  time  libelled,  but  it  did  not  go* 
fo  far  as  to  juftify  the  killing  Aiken. 

July  II.  1748.  The  verdid  of  the  jury  was  as  follows.  "  They 
"  all  in  one  voice  find  the  libel  proven ;  alfo  find  it  proven,  by  a 
"  plurality  of  voices,  that  what  the  pannel  did  or  conunitted,  wa^- 
"  in  felf-defence,  and  in  the  execution  of  his  office."  Upon  this  he- 
was  difmifled  from  the  bar. 

A6l.  W.  Grant,  et  aliu  Alt*  MacqueeDj  et  aVdm. 


N^  $$.  December  174$^ 

His  Majesty's  Advocate,. 

AGAINST 

Alexander  Livingston., 
Murder. — Arbitrary  punijhment  infiiSied  on  a  pupil  capax  doll. 

AT  the  circuit-court  held  by  Lord  Elchies,  at  Stirling,  in  Sep- 
tember 1749,  Alexander  Livingfton,  a  boy  under  fourteen 
years  of  age,  was  indicSled  for  the  murder  of  Alexander  Henderfon,  on 
the  ftreet  of  Falkirk,  on  the  1 2th  day  of  Auguft  preceding,  by  ftab- 
ing  him  with  a  penknife  :  and  it  is  further  charged,  that  Livingfton 

had 
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had  threatened  the  deceafed  with  harm  or  mifchief  on  the  day  li- 
belled ;  and  that  being  challenged  for  what  he  had  done,  immediate- 
ly after  the  fad,  he  faid,  "  If  any  body  would  do  fo  and  fo  to  him, 
"  he  would  do  as  much  to  them  j"  and  that  he  having,  at  tliis  time, 
his  hand  below  the  haunch  of  his  coat,  upon  examination  by  perfons 
prefent,  the  naked  knife  was  found  ftill  ixx  it.     At  leaft  art  and  part> 

&€. 

The  interlQCUtor  pronounced  on  the  relevancy  was  as  follows. 
"  Finds  that  the  pannel  having,  time  and  place  libelled,  killed  and 
murdered  the  deceaftd  Alexander  Henderfon,  or  his  being  art  and 
part  therepf,  relevant  to  infer  the  pains  of  law  ;  but  allows  the  paa- 
nel  to  prove  his  age,  and  that  he  wa^  not  doli  capax^  and  all  other 
circumftance^  he  can  prove^  either  to  elide  the  crime,  or  alleviate 
the  puniflbment.'*^ 

The  vcrdi^  returned  by  the  jury  was  as  follows.  "  Find,  by  a 
plurality  of  voices,  it  proven.  That,  the  time  and  place  libelled,  th« 
pannel  threatened  har^  to  the  deceafed  Alexander  FIcnderfbn,  fon 
to  George  H^enJerfon  carter  in  Falkiiik  j  and  that  the  faid  Alexander 
Henderfon  was  Aabbed  or  wounded  in  his  left  .fide,  of  wfhich  he  died : 
t>ut  find  it  not  proven  liiat  the  pannel  wi^s  thp  perfon  who  fl#)bed 
or  wounded  him :  and  further  find  it  ptoven,.  That  the  pannel,  at 
the  time  and  place  libelled,  was  feen  with  the  aforefaid  Alexander 
Henderfon,  having  a  fharp-pointed  nnfoJded  penknife  in  his  hand  \ 
and.alfo^nd  it  proven,  That  the  pannel  was  twelve  years  of  age  in 
tixe  month  of  March  laft,  and  that  he  is  dolt  capax^ 

Lord  Elchies,  in*  refpe<5t  of  this  verdidl,  and  of  the  difficulties  that 
occurred  in  the  cafe,  remitted  the  fame,  and  the  pronouncing  judge- 
ment thereupon,  to  the  high  court  of  jufticiary  at  Edinburgh;  and 
ordered  the  prifoner  to  be  tranfported  thither. 

The  court  of  jufticiary  affigned  the  prifoner  counfd :  who,  as  well 
as  diofe  for  the  King,  having  been  heard  on  the  import  of  the  verdi^ft, 
memorials  were  ordered* 
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The  memorial  for  the  crown  argued  as  follows. 

"  The  counfel  for  the  prifoner  was  pleafed  to  infift,  That  the  pro- 
per fentence  to  be  pronounced  on  this  verdi(5l,  was  for  the  court  to 
affbilzie  the  prifoner,  or  difmifs  hivcijimpliciter  from  the  bar,  by  rea- 
fon  of  that  claufe  in  the  verdi(5t,  "  finding  it  not  proven  that  the 
*'  pannel  was  the  perfon  who  dabbed  or  wounded  the  defundl." 

On  the  other  hand,  it  was,  for  the  purfuer,  obferved  to  the  court. 
That  the  import  of  this  verdidl  pleaded  by  the  prifoncr's  counfel, 
could  not  poffibly  be  the  true  intent  and  meaning  of  the  jury  them- 
felvcs:  That  the  fentence  muft  no  doubt  be  regulated  by  the  vep- 
di(fl,  or  founded  upon  it ;  and  if  the  verdidl  be  general,  or  clearly 
decifive  of  the  caufe,  as  when  the  jury  pronounce  the  pannel  guilty, 
or  not  guilty,  or  that  the  crime  libelled  againft  him  is  proven,  or 
not  proven,  and  no  more,  there  is  then  nothing  left  to  the  delibera«« 
tion  of  the  court,  it  being  obvioijs  and  certain  what  the  judgement 
muft  be. 

"  But  it  is  othcrwifc  in  the  cafe  of  a  fpecial  verdidl,  when  the  j\u*y 
think  fit  to  wave,  as  they  may  do,  the  giving  a  total  or  final  decifion 
as  to  the  guilt  or  Innocence  of  the  pannel ;  and,  without  drawing 
any  conclufion,  report  the  fpecial  matter  as  it  appears  to  them^  and 
{b  leave  or  refer  the  conclufion  to  the  judgement  of  the  court. 

In  fiich  cafe,  the  court  is  neceflarily  called  upon  to  confider  the 
true  import  and  meaning  of  the  verdict,  from  the  nature  of  the  cafe, 
and  the  whole  words  and  parts  of  that  verdidl ;  in  like  manner  as  a 
jury  muft  confider,  the  beft  they  are  able,  the  import  and  meaning 
of  an  interlocutor,  remitting  the  libel  and  defences  to  their  cogni- 
fance. 

'  In  this  verdidl,  it  is  impoflible  that  the  jury  could  intend,  by  the 
claufe  founded  on  for  the  prifoner,  that  he  ftiould  be  fmpltciter  ac- 
quitted of  the  crime  with  which  he  is  charged  ;  i/?,  Becaufe  fiich  a 
verdidl  would  have  been  very  unjuft  in  itfelf,  and  contrary  to  the  e- 
vidence,  which  is  not  eafily  to  be  prefumed.  2^/r,  In  fadt  this  ver- 
dif^,  nor  no  part  of  it,  draws  any  fiich  conclufion,  nor  does  pro- 
nounce the  pannel   not  guilty  of  the  murder  libelled  j  or  that  the 
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fame,  or  his  being  art  and  part  thereof,  is  not  proven  againft  him. 
^dfyj  It  is  impoflible  that  they  could  fo  mean  or  intend,  by  reafon  of 
the  other  articles  or  claufes  preceding  and  fubfequent  in  this  fpecial 
verdid:  in  which  they  firft  of  all  find  it  proven,  that,  the  time  and 
place  libelled,  the  pannel  threatened  harm  to  the  defunft;  .and, 
2dfy^  That  the  defundl  was  flabbed  or  wounded  in  his  left  fide,  o3F 
which  he  died ;  and,  ^dfyj  after  the  intermediate  claufe  which  is 
objeded,  they  find  it  proven.  That  the  pannel,  at  the  time  and  place 
libelled,  was  feen  with  the  defundl,  having  a  Iharp-pointed  unfold- 
ed penknife  in  his  hand ;  and,  j^lhfy  and  Iq/ffy^  find  it  proven.  That 
the  pannel  was  twelve  years  of  age  in  the  month  of  March  laft,  and 
that  he  is  doit  capax. 

To  what  intent  and  purpofe  could  all  this  enumeration  of  circum^ 
dances  be  made  that  are  found  proven  againft  the  pannel,  but  to 
leave  or  refer  the  import  of  theie  to  the  judgement  of  the  court  ? 
which  is  a  demonftradon,  that,  by  the  middle  intermediate  claufe, 
they  were  far  from  intending  to  pronounce  fuch  a  verdi(3:  as  that 
the  pannel  muft  hejimplicitcr  afibilzied  ;  and  when  the  whole  is  t^i^ 
ken  together^  which  is  the  fair  and  juft  method  of  interpretation  of 
verdidls,  as  well  as  laws  and  all  other  writings,  the  meaning  of  that 
middle  claufe  in  this  verdidl  can  be  no  other,  than  that  there  was 
no  diredt  proof  of  the  i^usy  or  a<ft  of  ftabbing  itfelf  j  which,  inter  or' 
lidj  is  in  the  libel  affirmed. 

This  is  therefore  truly  a  fpecial  verdiA  ;  and  in  fuch  cafe,  though 
the  purfuer  would  be  far  from  pleading,  or  infifting,  that  the  court 
in  any  cafe  may,  or  ought  to  incroach  upon  the  province  of  the  ju- 
ry, by  eonfidering  the  proof,  in  order  to  judge  of  it  differently  or 
contrarily  from  what  the  jury  has  done ;  yet  when  the  jury  them- 
felves^  by  a  fpecial  verdid,  remit  or  refer,  as  they  may  do,  their 
province  back  to  the  court,  he  apprehends  it  is  competent  and  ne- 
.ceflary  for  the  court  itfelf  to  look  into  the  proof,  for  the  better  un- 
derftanding  of  the  true  import  of  the  particulars  fpecified  Ihortly  in 
the  verdidl.  This  is  the  natural  confequence  of  the  court  being  put 
in  place  of  the  jury,  in  order  to  form  the  final  judgement,  or  draw 
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the  conclufion  from  the  evidence,  which  they  have  not  ddile  ;  and 
this  could  not  be  avoided  itt  ordinary  cafes,  where  the  judges  who 
have  taken  the  trial,  and  examined  the  witncfles,  already  know,  and 
are  poflefTed  of,  the  evidence,  as  well  as  the  jury ;  and  it  is  neceffary 
for  the  court  to  do  the  part  remitted  to  them,  though  they  fhould 
refolve  to  confine  theitifelves  to  the  heads  or  fpecial  articles  fummi- 
rily  mentioned  in  the  fpecial  verdidl. 

For  example,  in  the  preftnt  cafe,  the  fif ft  pdint  is.  That  the  pan*- 
nel  threatened  harm  to  th*  defun<5t.  Why  may  not  the  court  look 
into  the  evidence,  to  fee  whether  that  is  proved  to  have  been  done 
which  the  jury  mean  ?  Again,  they  find  proven,  That,  the  time 
and  place  libelled,  the  pannel  was  ittxx  with  the  defuncSl,  having  a 
Iharp-pointed  unfolded  penknife  in  his  hankd.  Now,  as  to  this  cir- 
cumftance,  of  being  ittti  with  the  dcfanft  at  the  time  the  thing  hap^ 
pened,  that  is  of  more  or  lefs  Weight,  according  as  the  pannel  was 
the  fole  perfbn  near  him  j  of  if  they  Werfe  both  in  a  croud :  how  then 
was  it  poflible  for  the  judge  who  tried  the  caufe,  had  he  proceeded 
to  advife  this  fpecial  verdi€l^  to  forget  What  is  in  proof,  that  the 
pannel  was  the  fble  perfon  near  the  defUnft,  and  that  the  pannel, 
being  allowed  a  proof  of  all  fa<^s  and  circumflaflces  to  elide  or  alle- 
viate, had  brought  no  proof  of  arty  croud,  or  of  any  other  perfon, 
with  or  without  a  penknife,  clofe  by  the  defund  at  that  inflant  ? 

Again,  when  it  is  found  proved.  That  the  defun<5t  was  flabbcd  or 
wounded  in  his  left  fide,  of  which  he  died,  attd  that  the  pannel  was 
then  feen  with  him,  having  a  fharp-pointed  unfolded  penknife  in 
his  hand,  it  might  have  been  material  for  the  pannel  himfelf,  that 
the  court,  in  advifing  this  fpecial  verdi6l,  fhould  look  into  the  proof, 
if  it  had  fo  happened^  that  the  mortal  wound  was  proved  to  be  of 
fuch  a  nature  or  fize,  as  could  not  have  been  infli<5led  with  the  fmall 
weapon  that  was  feen  in  the  panneFs  hand  at  the  time  ;  for  in  that 
cafe,  though  both  the  fads  reported  be  true,  this  circumflance 
would  have  afforded  an  objedlion  againft  conjoining  them  as  evi- 
dence for  convifting  the  pannel. 

This  is  not  urged  by  the  pui*fuer,  as  if  it  were  abfolutely  necefTary 
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in  the  prefent  cafe,  but  becaufe  he  apprehends  it  to  be  truly  compe- 
tent for  the  court,  and  in  many  cafes  neceffary  for  juftice  on  either 
iide,  that,  in  advifing  a  fpecial  verdi(5l,  the  court  cannot  fhut  its  eyes 
to  the  evidence  whicjj  the  jury  refers  to  them  to  judge  upon,  at  lead 
in  fo  far  as  concerns  the  heads  or  articles  in  the  fpecial  verdidl  men- 
tioned :  and  at  the  fame  time,  in  the  preient  cafe,  if  the  court  were 
to  confine  itfelf  to  the  four  articles  above  recited,  found  againft  the 
pannel,  the  purfiier  apprehends  they  can  have  no  doubt,  that  the 
pannel  was  guilty,  or  art  and  part  of  the  murder  ;  for  in  this  view, 
it  muft  be  taken  along,  that  the  verdidt  finds  nothing  of  any  other 
f)erfon  being  near  the  defimdl,  or  feen  with  him,  or  had  then  threat- 
ened harm  to  him,  or  was  found  with  an  unfolded  pen-knife,  and 
heard  to  juftify  the  adlion,  and  all  ex  incontinetai.  In  fliort,  no  doubt 
can  remain,  from  the  very  circumftances  found  in  the  verdiiSl,  that 
•the  prifoner  was  the  author  of  the  defun<ft's  death  ;  and  as  the  jury- 
have  explicitly  given  their  judgement,  that  he  is  dolt  capax^  as  well 
as  that  he  was  then  near  twelve  and  a  half  years  old,  that  he  was 
guilty  of  the  murder/ 

This  verdidl  indeed  greatly  refembles  that  in  the  cafe  of  the  Mailer 
of  Burleigh,  Aug.  4.  1709,  [See  N°  20.],  where  the  jury  found  it  pro- 
ven, That  the  pannel  difcharged  a  piftol  againft  the  defuniS ;  as  alfo, 
That  the  defundl  was  wounded  in  two  places,  and  that  he  died  with- 
in twelve  days  after  he  was  wounded :  but  found  it  not  proven.  That 
the  faid  wounds  were  given  by  the  fliot  of  the  piftol  difcharged  by 
the  faid  pannel.  But  notwithftanding  this  abfurd  adjeclion,  the 
court,  in  refpedl  of  what  was  found  proven,  adjudged  the  pannel  to 
fuffer  the  ordinary  pains  of  law  for  murder. 

If  therefore  this  be  truly  a  fpecial  verdiA,  afid  that  the  articles 
found  by  the  jury,  and  left  to  the  confideration  of  the  court,  do  con- 
vincingly infer  the  guilt  of  the  prifoner ;  it  is  a  clear  conlequence  ne- 
gatively, that  juftice,  and  the  courfe  of  the  law,  cannot  permit,  that 
the  prifoner  fliould  hcjimpliciter  aflbilzied  or  difmifled  :  and  the  on- 
ly queftion  that  remains  i^.  Whether  the  ordinary  and  capital  pu- 
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niflimcnt,  or  an  arbitrary  puniihment  only,  fhould  be  infli<5led  on: 
him  ? 

The  pnrfuer  at  the  hearing  was  willing  to  fubmit  that  to  the 
judgement  of  the  court ;  not  thereby  intending^  to  take  upon  hinoi  ar- 
bitrarily to  reftridl  to  a  puniihment  which  the  law  has  clearly  and; 
certainly  made  capital,  which  no  doubt  belongs  to  the  prerogative 
of  the  crown ;  but  as  the  criminal  law  of  this  country  coniiils  portr- 
ly  of  the  Civil  law,  and  thofe  of  other  well-governed  nations,  to  alL 
which  our  libels  and  our  debates  refer,  in  cafes  of  crimes  againflr 
common  humanity^  where  we  have  no  ftatute  or  fixed  cuftom  deter- 
mining the  punifliment ;  and  as  this  of  the  punifhoient  of  pupils  is. 
a  point  which  the  dodlors  treat  problematically  and  varioufly,  the 
purfuer  was  willing,  as  he  ftill  is,  to  fubmit  it  to  the  judgement  df 
the  court  wliat  they  may  and  ought  to  do  in  the  prefent  cafe,  and: 
ftiall  proceed  to  lay  before  the  court  for  their  confideration,  fome  o£ 
^  mod  approved  authopities.  upon  the  queftioui 

It  is  treated  by  Sir  George  Mackenzie,  tit.  i\  §  5.  fbmewhat  loofe- 
ly,  as  if  the  queftion  were  upon  minors  in  general.. 

In  the  Civil  law,  onie  of  the  moft  explicit  texts  upon  this  queftiofii 
is  the/.  III.  Dereg.  juris  y  "  Pupillum,  qui  proximus  pubertati  fit,, 
"  capacem  efle  et  furandi  et.  injuria^  faciendae.*' 

/.  7.  Cqdicis^  De  pwnis  ;  "  Impunitas  deliifti  propter  aetatem  non  da- 

"  tur,  fi  modo  ia  ea  quis.  fit,  in  quam  crimen,,  quod  intenditur^, 

^  cadere  poteft.'' 

^/.  14.  De  fefiatu/confulio  Silani'ano^f    *^  Ekcipiuntur  iinpuberes  fervti. 

Trebius  autem  Germanus  legatus  eriam  de  impuberi  fumi  juffit: 

fupplicium  :  et  tamen  non  fine  ratione.     Nam  is  puer  nee  muK 

tum  a  puberi  sstate  aberat,  et  ad  pedes  domini  cubuerat,  cum. 

occideretur,  nee  poftea  caedem  ejus  prodiderat :    et  his  duntaxat: 

impuberibus  fcnatufconfulto  parci  crcdebat,  qui  tantum  fub  eo- 

dem  tedlo  fuiflent;  qui  vero  miniftri  vel  participes  caedis  fuiflenty, 

et  ejus  actatis  (quamquam  nondum  puberes)  ut  rei  intelleftum. 

capere  poflent,  his  non  magis  in  caede  domini,  quam  in  uUa  alia. 

'*  caufa,  parci  oportere*" 
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It  mud  be  allowed,  however,  to  be  true,  that  feveral  of  the  doc- 
tors, who  have  been  often  quoted  in  this  court,  lay  down  as  a  prin- 
ciple. That  it  is  in  the  power  of  the  court  to  reftridl  or  mitigate  the 
punifhment  of  a  criminal  under  age.  Thus  in  Sandes  Decifiones  Frificd^^ 
b.  5.  tit.  9.  defin.  4.  the  fummary  is  in  thefe  words  :  "In  arbitrio  ju- 
*'  dicis  pofitum  eft,  an  minor  viginti  quinque  annis,  propter  homici- 
*•  dium,  vel  aliud  capitale  crimen,  commifTum,  ordinaria  vel  extraor- 
**  dinaria  poena  fit  afficiendus."  And  in  the  title  he  fays,  "  Quam- 
**  vis  autem  minor  aetas  non  prorfiis  a  poena  excufet,  recepta  tamen 
opinio  eft,  pqenam  efle  minuendam,  ut  tradunt  Julius  Clarus,  An- 

tonius  Gomefius,  Jacobus  Menochius,  &c.- Sed  anjude?,  ob 

minorem  setatem,  neceiTario  cogatur  poenam  mitigare,  non  modica 

difcepta(io  eft :  alii  enim  id  judicis  arbitrio  relinquenduin  cenient, 

ut  Menochius,  Fachiueus,  et  Momacius  ;    alii  id  juris  neceilitatL 

fubje<9;um  affirmant,  ut  Gomefius,  Cefiaurus,  Folerius.     Haec  po- 

"  fterior  fententia,  quamvis  benignior  videre  poflet,  prior  tamen  dc 

"  jure  verior  eft,  per  1.  37.  De  minoribus ;  Minor  non  merctur  in 

i  **  integrum  reftitutionem,  nifi  quatenus  interdum  miferatio  aetatis 

**  ad  mediocrem  pcenam  judicem  perduxerit."  Then  the  author 
adds  to  his  own  opinion  the  practice  of  the  court  of  Friefland,  in 
diefe  words :  "  Relinquitur  ergo  arbitrio  judicis  habere  rationem 
aetatis,  qui  pro  varietate  circumftantiarum,  vel  ordinariam  vel 
extraordinariam,  vel  minorem  vel  graviorem  poenam  infligere  de- 
"  bet ;  et  hoc  obfervat  fenatus  nofter.*'  And  he  gives  examples  ,of 
both  kinds. 

Julius  Clarus,  who  was  judge  of  the  court  of  Milan,  A  5.  qu^Bji.  6o, 
$  3.  fays,  perhaps  a  little  too  ftrongly  and  generally,  "  Sed  in  om- 
**  nem  cafum  nunquam  debet  pupillus  poena  capital!  affici,  pro  quo- 
"  cunque  gravi  delifto,  fed  ejus  poena  debet  efle  citra  mortem  vel 
**  membri  mutilationem." 

Carpzovius,  a  judge  of  the  court  of  Saxony,  part  3*  queft.  143, 
N^  6 1 .  and  downwards,  treats  this  queftion  of  the  punifhment  of 
minor  criminals,  and  denies  the  opinion  of  thofe  who  hold  that  the 
capital  puaiftunent  cannot  lawfully  be  infli6led  ;  and  in  anfwer  to 
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the  obje(flion,  fays,  "Quod  enim  cUcitur,  et  ex  textibus  allegatis 
probatur,  setatem  veniam  mereri,  id  certo  certius  eft ;  {ed  in  aetate 
impubere  tantummodo  obtinet,  ad-  minoritatem  vero  haudqua- 
quam  extendi  debet,  eo  quod  minorcs  regulariter  dole  ac  malitia- 
delinquent."  And  afterwards  he  lays  it  down,  that  even  in  the 
cafe  of  minors,  a  mitigation  of  the  ordinary  punifliment  may  be 
made  from  circumftances ;  and  fays  it  is  fo  pradlifed  in  the  coiirt  of 
Saxony. 

It  was  on  account  of  thefe,  and  the  like  authorities  of  the  authors  ^ 
and  decifions  that  are  frequently  quoted  in  this  court,  that  the  pur- 
fuer  was  willing  to  fubmit  it  to  the  judgement  of  the  court,  what: 
fliould  be  the  degree  of  the  punifhment  inflidled  in  the  prefent  cafe,, 
the  terms  of  the  verdidl,  as  well*  as   all  other  circumftanccs,  confi- 
dered ;  though  he  infifted,  as  he  muft  ftill  do,  that  the  verdidl  is  fpe- 
cial,  and  leaves  room  for  the  court  to  inflidl  a  punifliment ;  which,, 
if  it  may  be  done,  juftice  requires  that  it  be  done. 

As  to  the  qneftion.  Whether  it  be  in  the  power  of  the  court  to  in*- 
flift  any  punifliment  lefs  than  the  capital  punifliment,  or  proper  pu- 
nifliment for  the  crime  of  which  the  prifoner,  upon  trial,  has  ap- 
peared to  be  guilty  ?  it  depends  upon  this,  whether  the  court  may 
not,  as  often  has  been  done,  regulate  its  decifions  by  fuch  authori-^ 
ties  and  examples  as  thofe  above  mentioned,  of  the  courts  upon  the 
continent,  that  follow^  in  great  meafure,  as  we  do,  the  Civil  law : 
And  this  the  purfuer  did,  and  ftill  does,  fubmit  to  the  court,   with- 
out chufing  to  infift  for  the  capital  punifliment  or  Nothing;    which,, 
though  he  conceives  it  might  be  legally  inflided  againft  a  boy  of 
twelve  years  and  a  half,  that  is  found  to  be  doli  capax^  he  is  willing- 
to  fubmit  to  the  court  whether  that  muft  neceflarily  be  done.     And! 
indeed  the  chief  circumftance  that  determines  the  purfuer,  in  the 
prefent  cafe,  for  the  fake  of  public  juftice,  not  to  infift  with  the  ut- 
moft  competent  rigour  for  the  capital  punifliment,  is  the  unflcilful- 
nefs  appearing  in  that  part  of  the  verdidl  which  is  objedlcd,  and' 
which  alone  creates  any  doubt  or  difficulty :  and  in  fuch  cafe,  it  is 
not  the  purfuer's  inclination,  or^  in  his  apprehenfion,  his  duty,  to 
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preft  for  the  capital  punifliment,  where  there  is  even  any  fliadow  of 
doubt,  whether  it  can  be  competently  inflidled ;  though  he  infifts, 
diat  there  is  no  doubt,  that  the  jury  have  left,  and  even  made  room, 
and  fo  made  it  neceflary,  for  the  court  to  inflicSl  fome  punifhment. 

It  is  true,  that  by  the  law  of  England,  in  fuch  cafe,  according  to 
the  excellent  Lord  Hale,  part  i.  chap,  3.  fol.  26.  "  An  infant,  paft 
twelve  years  of  age,  appearing  to  be  doli  capaxj  and  convidted  of: 
a  capital  offence,  muft  receive  judgement  of  death  ;  though,  ac- 
cording to  the  nature  of  the  offence,  and  circumflances  of  the 
cafe,  the  judge  may  or  may  not,  in  difcretion,  reprieve  him,  in 
order  to  the  obtaining  the  King's  pardon;"     And  in  that  chapter, 
this  whole  doftriiie  of  the  punifhment  of  infants  is  treated  by  the 
learned  author  with  more  diflincflnefs  and  preciiion,  than  by  any  of 
the  writers  above  quoted.     But  flill  the  queftion  before  mentioned^ 
remains  to-be  judged  by  the  court.  Whether  they  are  in  like  man- 
ner tied  up  to  pronounce  the  capital  fentence  or  none  ?  or  if,  upon 
rhis  verdidl,  your  Lordftiips  may  not  competently  inflicSl  a  fuitablc 
arbitrary  punifhment  ?     The  purfuer  infills  only  for  the  fake  of  pu- 
blic juflice,  that  either  that  may  be  done,  or  otherwife  the  capital- 
fentence  be  pronounced,  with  fuch   refpite  of  execution,    and  after* 
reprefentation.  of  the  cafe,  as  to  the  wifdom  of  the  court  fhall  feemi 
fit." 

The  memorialfor  the  prifoner  argues  as  follows. 

"  The'couaiTel  for  the  pannel  muft  obfervej  in  thefrfi  place;  That* 
tlie  verdid  does  not  at  all  apply  to  the  interlocutor  upon. the  relevan- 
cy ;  and  therefore  that  no  conclufion  can  be  drawn  againft  the  pan- 
neL  The  pannel's  killing  and  murdering  the  defundl^  or  thatjie* 
was  art  or  part  of  the  murder,  are  found  relevant  to  infer  the  pains 
of  law;  and  the  indidlment,  fo  found  relevant,  is  remitted  to  the 
verdia  of  an  affize.  It  was  the  duty  of  the  affize,  in  purfuance  of 
this  interlocutor,  to  apply  their  verdidl  to  it^  by  finding  the  pannel 
guilty  of  the  murder,  or  was  art  and  part  thereof ;  or  that  he  was 
not  guilty  either  of  the  murder,  or  of  being  art  and  part.     They 
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found  the  murder  not  proved  againfl  him  j  and  £o  there  is  ^n,  end  of 
that  alternative :  Neither  have  they  found  it  proved,  that  he  was 
art  and  part ;  and  fo  there  fhould  be  an  end  allb  of  that  other  alter- 
native. 

But  here  it  was  urged,  That  though  art  and  part  wa«  not  found 
proved  in  fo  many  words,  yet  that  certain  circumftances  are  conde- 
fcended  on  as  proved,  which  infer  art  and  part ;  and  which  the  ju- 
ry were  willing  to  leave  with  the  court,  in  order  to  judge  whether 
art  and  p^rt  was  to  be  inferred  from  them  yea  or  not. 

In  anfwer  to  this,  it  is  not  faid,  and  it  muft  not  be  prefume^d,  that 

>  *. 

i|:  was  the  intention  of  the  jury  to  kave  this  matter  to  the  court :  it 

is  more  likely,  that  finding  certain  fa<5ls  provedi  they  took  them  into 
the  verdiiSl,  without  taking  upon  them  to  coniider  what  efiedl  fuch 
a  verdi(Sl  ought  to  have  in  law.  The  interlocutor  upon  the  reievan* 
cy,  which  was  their  text,  is  plain  and  perfpicuous.  Had  the  jury 
been  of  opinion,  that  ,the  fa^s  condefccnded  on  in  the  verdidt  did 
infer  art  and  part,  they  would  have  found  fo,  as  diredl^d  by  the 
interlocutor  :  and  fince  they  have  not  found  fo,  the  pannel  muft  be 
acquit,  in  confequence  of  the  interlocutor.  It  muft  not  be  affumed, 
that  the  jury,  doubtful  whether  the  above  fadls  would  infer  art  and 
part,  intended  to  leave  that  point  to  the  judgement  of  the  court.  If 
they  have  not  faid  fo,  it  muft  be  inferred  that  they  did  not  mean 
fo  ;  for,  as  it  is  well  expreffed  in  the  Englilh  law-books,  "  When  a 
*'  verdidl  is  found,  there  can  be  nothing  added  to  it,  or  taken  from 
**  it ;  but  as  it  is  found,  fo  the  court  muft  judge  of  it  r^and  whatever 
*'  is  found  in  a  verdidl,  whereupon  the  court  can  give  anyjudge- 
**  ment,  muft  be  pofitively  found,  and  not  ambiguoufly ;  for  if  the 
**  jury  doubt,  the  court  can  never  refolve  the  matter  of  fadl  *."  In 
a  word,  the  verdidl  remits  nothing  back  to  the  court ;  it  muft  be  ta- 
ken as  it  ftands  :  and  fince  neither  of  the  points  contained  in  the  in- 
terlocutor are  found  proved,  the  pannel  falls  to  be  aflbilzied. 

The  counfcl  for  the  pannel  huxiibly  offer  a  fecond  point  to  the 
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tonfideration  of  the  coxirt.     They  conGeive  it  to  be  the  province  of 
the  jury  to  determine  every  thing  in  point  of  fad  j  they  ndiiift  either 
find  the  fadls^  found  relevant  by  the  interlocutor,  to  be  proved,  or 
*  not  provtd :  they  have  no  power  to^  remit  the  cognition-  of  thefe  fac^^s 
to  the  court ;  and  therefore,  though  the  verdidl  had  contained  an 
exprefs  remit,  the  legality  of  it  is  much  doubted  ;  for  at  this  rate,  a. 
jury  may  devolve  the  whole  of  their  duty  upcui  tlie  court,  and  there- 
by impower  the  court  to  judge  of  the  fails  as  well  as  of  the  law». 
This  would  be  againft  the  common  law  of  the  land,  which  beftows^ 
upon  every  man  that  invaluable  privilege  of  being  tried  by  his  peers. 
It  will  occur,  with  regard  to  the  prefent  cafe,  that  the  fuppofed  re- 
mit here  is  not  to  try  whether  fatSts  are  proved  or  not  proved  j  that 
the  fadts  are  afcertained  by  the  verdi<5l ;  and  the  remit  is  only  to  the 
Lords  to  judge,  whether  thefe  fatfls  amount  to  art  and  part,  yea  or 
ncot.     But  this  implies  a  diftindlion  which  is  more  plaufible  than  fo- 
lid.     For,  by  the  fame  rule,  there  is  fcarce  any  facfl,  however  fimple, 
but  may  be  brought  under  fuck  a  retoit*     There  is  no  doubt  a  great 
deal  of  law,  and  a  great  deal  of  knowledge,  required  in  judging  of 
parole  cvidenct;     The  <:recKbility  of  the  fadls,  the  charadlers  of  the 
witneffes,   the  caufa  fcienriie^  the  prepollency  of  contradidory  evi- 
dence, and  many  other  circumftances  enter  into  it.     If  a  jury,  upom 
pretext  of  dubiety,  may  remit  to  the  court  to-  confider  whether  cer- 
tain fa<Sls  do  or  do  not  infer  art  and  part,  they  may,  upon  the  fame- 
pretext,  remit  to  the  court  to  judge  tvhether  fuch  and  fuch,  particu- 
lar fadls  are  j^ved  or  not  proved,  fttting  forth  at  the  fame  time 
the  evidence /^ro  and  r(?;z,  or  fliortly  referring  to  the  proof.     At  this 
rate  there  is  no  fa<5l  but  which  may  be  fvibjcftcd  to  fiich  a/ remit;, 
and  fo  the  law  is  at  an  end  intitling  every  man  to  be  judged  by 

his  peers. 

But,  3//^,  It  cowld  not  be  the  intention  of  the  jury  to  remit  the 
fadls  in  the  verdidl,  in  order  to  a  judgement,  whether  they  do  or  do^ 
not  infer. art  and  part.     The  jury  knew,  and  every  perfon  concern- 
ed in  the  trial  knew,  that  no  other  perfon  was  libelled  as  the  mur- 
derer, and  indeed  that  no  other  perfon  but  the  pannel.  was.  fufpe<5led: 

to> 
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to  be  the  murderer  ;  the  jury  therefore,  in  this  cafe,  could  liave  iSo 
notion  ef  finding  the  pannel  art  and  part  in  this  murder,  when  there 
was  no  principal  aclor,  no  other  perfon  guilty  with  whom  the  pan- 
nel  was  accefibry,  or  art  and  part.  The  pannel  muft  have  been  the 
murderer,  if  any  thing  at  all  was  to  be  laid  to  his  charge  ;  and  fince 
4t  is  found  not  proved  that  he  was  guilty  of  the  murder,  there  is 
an  end  of  the  queftion ;  he  cannot  be  found  guilty  upon  this  ver- 

dia 

And,  in  the  laft  place  upon  this  head,  fuppofing  it  entire  to  the 

court  to  judge  of  this  verdidl,  whether  the  fadls  therein  mentioned 
infer  art  and  part,  yea  or  not ;  the  pannel  is  advifed,  that  thefe  fads 
do  not  neceflarily  infer  art  and  part,  without  which  the  pannel  can- 
not be  condemned  to  fuffer  the  pains  of  law.  For,  fuppofing  thefe 
fa<5ls  fhould  make  it  probable  that  he  was  art  and  part,  fuch  pro- 
bability muft  paf§  for  nothing  in  a  criminal  caufe.  It  is  one  of  the 
blellings  of  a  free  government,  that  .men  are  not  to  be  condemned  up- 
on probabilities  and  prefumptions,  but  upon  diredl  and  pofitive  proof. 
In  this  view  let  us  take  the  circumftances  to  pieces.  The  firft  is, 
that  the  pannel  threatened  harm  to  the  deceafed  Alexander  Hender- 
fon,  but  it  is  not  iaid  what  fort  of  harm  was  threatened :  The 
panneFs  counfcl  are  at  liberty  to  fuppofe,  that  a  box  on  the  ear 
was  threatened,  or  fome  flighter  injury ;  and  if  fo,  that  circumftance 
muft  go  for  nothing  :  the  malum  minatum  muft  always  correfpond  to 
the  damnum  fecutum^  or  it  cannot  be  of  the  fmalleft  weight.  The  fe- 
cond  circumftance  is.  That  the  pannel,  time  and  place  libelled,  was 
feen  near  the  forefaid  Alexander  Henderfon.  This  circumftance,  for 
ought  appears  in  the  verdidl,  might  be  common  to  him  with  many 
others,  efpecially  upon  the  public  ftreet  of  a  town^  where  the  fcene 
of  adlion  is  laid  in  the  libel.  The  laft  circumftance  is.  That  the 
pannel  had  a  fharp- pointed  unfolded  pen-knife  in  his  hand.  So 
might  others  have,  v^ry  innocently,  or  guns  or  piftols  :  fuch  a  cir- 
cumftance is  juft  nothing  at  all,  where  it  is  not  faid  that  the  weapon 
was  ufed,  or  that  there  was  any  blood  upon  it  And  as  it  is  found 
»ot  proven,  that  the  pannel  was  the  perfon  who  ftabbed  or  wound- 
ed 
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cd  the  defund,  his  having  a  pen-knife  in  his  hand,  a  very  common 
play-thing  for  children,  cannot  infer  the  fmalleft  prefumption.  And 
indeed,  confidering  the  pannel's  age,  it  would  be  too  wide  a  ftretch 
were  it  even  in  a  civil  cafe,  to  infer  art  and  part  from  the  above 
.  fa<5ls,  A  man  happens  unluckily  to  get  his  death's  wound  upon  the 
public  ftreet  of  a  town  i  among  many  others,  a  boy  of  twelve  year? 
of  age  is  ftanding  by  with  a  pen-knife  in  his  hand,*  cutting  a  loaf 
with  it ;  it  would  be  ftrange  to  draw  from  this  circumftance  any 
coniequence. 

,  But  it  is  unncceffary  to  enlarge  upon  this  point,  which  in  ^Se£t  is 
given  up  in  the  memorial  for  his  Majefty's  Advocate.  It  is  there 
iDorged,  That  though  the  court  have  no  power  to  alter  a  verdi<ft;  yet, 
where  a  fpecial  verdiiJt  is  given,  they  may  fiipply  any  dubiety  or 
de£ei5i  in  the  verdi45l,  by  comparing  it  with  the  proof  For  example^ 
the  verdidt  bears.  That  the  pannel  threatened  harm  to  the  defundt : 
The  court  muft  fupply  the  dubiety  of  this  part  of  the  verdidl,  by 
determining  the  ipecies  of  threatening,  from  confidering  the  proof. 
2do^  The  verdidl  bears^  That^  the  time  and  place  libelled^  the  pannel 
was  feen  with  the  defun<5l,  having  a  pen-knife  in  his  hand :  The 
coiut  may  gather  from  the  proof,  that  there  was  no  other  perfbn 
ptrtefent. 

The  pannel  cannot  admit  of  this  appeal  to  the  proof,  for  the  rea- 
Ibns  mentioned  above.  But  fuppofing,  for  argument's  fake,  it  were 
competent  for  the  court  to  fupply  any  defedt  in  the  verdidl  from  the 
proof,  this  will  not  ferve  the  profecutor  in  the  prefent  cafe.  It  is  ex- 
tremely evident  from  the  proof,  that  it  was  the  pannel  who  gave  the 
Henderfon  his  death's  wound,  or  that  he  was  not  guilty  at  all ;  and 
as  the  verdiA  finds,  that  it  is  not  proved  that  the  pannel  was  the 
perfon  who  flabbed  or  wounded  the  defun<5l,  it  will  not  be  faid 
that  the  court  has  a  power  to-  find  contrary  to  the  verdidl.  The 
fadls,  as  they  fland  upon  proof,  are^  That  the  pannel,  carrying  two 
water- pitchers,  fct  them  down  near  Janet  Thomfon's  door,  and  was 
cutting  a  loaf  with  a  knife,  when  Alexander  Henderfon  came  up  to 
him,  and  flruck  him  in  the  face  with  his  fifl.     The  pannel  faid,  lie 
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would  not  take  that  off  his  hand,  but  would  gi'  him  as  good  again, 
and  that  he  would  tak  him  with  a  ftane.  Henderfon  anfwered,  he 
durft  not.  What  immediately  followed  is  not  faid.  But  it  is  pro* 
ved,  that  the  pannel  went  forward  about  a  dozen  of  yards,  and 
in  a  little  fpace  returned  with  the  knife  in  his  hand  ;  and  fbon  there- 
after Henderfon  appeared,  and  faid,  that  he  was  ftabbed  by  the 
pannel.  And  'the  pannel,  being  quarrelled  for  having  wounded 
Henderfon,  anfwered,  "  That's  to  learn  him  to  meddle  with  me;  Tit 
"  gar  him  as  good  as  he  had  na  cuff'd  my  lugs."  There  is  furely 
nothing  in  this  proof  to  fupply  any  dubiety  or  defe<5t  in  the  verdidt ;; 
on  the  contrary,  with  regard  to  the  fa<5ts  condefcended  on  in  it,  the 
proof  rather  foftens  than  ftrengthens  them :  For  it  appears,  that 
the  harm  threatened  by  the  pannel  was  not  that  he  would  kill  Hen- 
derfon, but  that  he  would  gi  him  as  good  again^  fcxi.  that  he  would 
return  Henderfon*s  blow,  and  that  he  would  throw  a  flone  at  him. 
In  the  next  place,  it  does  not  appear  from  the  proof  that  there  was  no 
other  perfon  prefent  but  the  pannel  when  Henderfon  was  ftabbed.  And 
his  having  a  pen- knife  in  his  hand  is.  a  very  innocent  circumftance, 
when  it  is  proved  that  he  was  making  ufe  of  it  to  cut  and  eat  a  loaf; 
In  a  word,  the  quarrel  betwixt  the  pannel  and  the  defondl  appears 
to  have  been  fuch  a  one  as  is  conunonly  among  children.  The  de- 
fundl  begun  it ;  and  all  that  is  proved  againft  the  pannel  is,  that  he 
endeavoured  to  return  the  blow:  than  which  nothing  is  more  natu^ 
ral  among  children,  as  well  as  among  men.  '  There  is  nothing  in 
the  whole  that  can  in  the  leaft  degree  point  at  the  panners  having  an 
intention  to  kill  the  defundl,  or  that  he  was  acceffory,  by  being  art 
and  part  with  another. 

The  cafe  of  the  Matter  of  Burleigh,  Auguft  1709,,  is  cited  as  pa- 
rallel to  the  prefent ;  but,  with  fubmiflion,  it  is  nothing  a-kin  to  it. 
The  fa<fls  found  proved  by  the  verdidl  did  fufficiently  fupport  the 
libel,  and  did  neceffarily  infer,  that  it  was  the  pannel  who  killed  the 
defundl :  for  what  can  be  more  dired,  than  difcharging  a  piftol  at 
a  man,  two  wounds  received  by  two  balls,  wliich  proved  mortal  ? 
This  is  as  direifl  an  evidence  of  killing  by  a  piftol  as  poflibly  can  be  ; 

for 
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for  no  man  ever  followed  with  his  eye  a  ball  going  out  of  the  mouth 
of  a  piflol,  and  entering  the  body  of  the  perfon  who  was  killed ; 
and  therefore  that  part  of  the  verdift,  finding  it  not  proven,  that 
the  wounds  were  given  by  the  fliot  of  the  piftol,  is  juftly  termed  an 
abfurd  adjedlion.  This  then  is  the  cafe  of  a  verdidl  which  fully 
fupports  the  interlocutor  upon  the  relevancy  and  the  libel ;  and 
there  being  in  it  fufficient  matter  found  to  infer  the  conclufion,  fen* 
tence  muft  pais.  And  it  can  afford  no  argument  to  the  pannel,  that 
matter  is  added  which  is  not  to  the  purpofe,  and  which  is  idle  or 
fuperfluous.  The  prefent  cafe  is  the  direft  oppofite.  The  matter 
contained  in  the  verdidl  does  not  come  up  to  the  interlocutor,  or 
fupport  the  libel.  If  the  court  is  to  take  upon  them  here,  it  mufl 
be  to  add  new  matter,  not  to  negle<5l  or  throw  afide  fuperfluous 
matter. 

The  counfel  for  the  pannel  come  now  to  a  feparate  pointy  which 
is,  to  confider  the  effe<5l  of  the  pannel's  nonage,  fuppofing  him  to 
have  been  the  perfon  who  flabbed  Henderfon.  And  upon  this  point, 
which  is  a  very  delicate  one,  and  in  which  there  is  fuch  a  wonder- 
ful diverfity  in  the  opinion  of  authors,  and  cuftoms  of  different 
countries,  they  fhall,  in  the  firfl  place,  endeavour  to  lay  down  fome 
principles  ;  and,  in  the  next  place,  examine  how  far  thcfe  principles 

may  be  fupported  by  the  beft  authorities. 

To  conflitute  a  criminal  aftion,  two  things  muft  concur ;  the  in- 
tention of  the  adlor,  and  the  confcioufnefs  of  doing  wrong.  There 
muft  be  intention,  to  connect  the  perfon  with  the  adlion  ;  and  there 
muft  be  confcioufnefs  of  wrong,  otherwife  madmen  and  idiots  may 
be  as  capable  of'  guilt  as  a  man  in  his  fober  fenfes.  That  a  boy  of 
twelve  years  of  age  may  be  guilty  of  a  crime,  appears  pretty  plain 
from  thefe  premiffes  :  he  is  undoubtedly  capable  of  intention  ;  and 
that  he  may  have  alfb  a  confcioufnefs  of  wrong,  gkuft  be  admitted 
by  every  perfon  (and  it  is  hoped  there  are  many  of  thefe)  who  a- 
gree  in  the  dodlrine,  that  the  rules  of  right  and  wrong  are  not  left 
to  education,  or  to  be  picked  up  by  accident,  but  are  writ  by  the 
Almighty  upon  the  table  of  our  hearts, 

P  2  But 
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But  though  the  above  muft  be  admitted  m  geoecal^  yet  ^non^ge 
implies  two  very  pointed  liinitatiocia.  One  15,  that  a£r  the  principles 
of  morality  iimft  be  allowed  to  be  greatly  ftrengthened  by  time,  e- 
dueation,  and  example  ;  chiUren,  though  con£bioua.  of  doing  wixhh^ 
are  to  be  more  tenderly  handkd  than  thoie  who  are  arjriyed  toj  man* 
hood,  ,  But  as  this  coniideratimi  cannot  be  rodjoced  to  a  precipe  rule^ 
it  mtUl  necefiarily  be  left  in  arbitrk  jwdicis  to  determiinie  a  greater  or 
lefler  punifhment,  according  to  circumftances^  And  the  Goumf^ 
for  the  pannel  won' t  t^ke  upon  them  to  fay^  that  this  limitatioit 
muft,  in  every  cafe,  have  the  effecSt  to  relieve  from  capital  punifli* 
ment.  They  believe,  that  cafes  mjiy  be  imagined,  \frhcre  a  boy 
twelve  yeaors  oM  may  defesrve  a  capital  puJHfhment :  though  :^ch 
caies.  have  feldom  hap^^ened,  and  it  is  hoped  will  feldom  happen  i  for 
it  gives  but  a  difagreeable  profpe<5l  of  humanity,  to  find  extreme 
wickedufifs  fo  ^i^ly,  and  fi>.  d^ply  rooted. 

The  other  limitation  ifr  ftill  of  gireater  importance,  at  feaft  mufli 
have  a  greatter  effeOt  in  praiSlice.  Children  are  m^e  i^orant  of  na- 
tural operations,  than  of  the  rules  of  moraUty :  the  latter  are  writ 
in  their  hearts,  the  former  are  only  picked  up,  by  experience.  If  one 
of  perfed  age  kill  another  with  a  lethal  weapon,  there  is  no  oeeafion: 
for  a  feparate  proof  of  ii^teaiciion ;  it  is  [H-efumed  from  the  frk<^.  But 
the  cafe  is  very  different  of  children,  who  are  not  ijuppofed  to  know,, 
becatife,  in  faA,  they  &ldom  know,  the  natural  effe^  of  any  of  their 
adUons.  If  a  boy  ftumbling  upon  arfenic  fhall  throw  fome  of  it  in- 
to another  boy*s  drink,,  the  law  will  not  preiume  inten^on  of  poifen- 
ing.  To  infer  this  intaudoa,  there  mnft  be  an  accumulation  of 
many  other  circujEuftances,  tending  to  make  out  that  the  thing  was 
done  deliberately,  ct  eo  imimo.  Here  then  is  the  great  di£Un€lion  b^ 
twixt  children,  and  thofe  of  a  riper  age,  that  intention  will  not  be 
inferred  fingly  frx>m  the  £aL6iy  without  the  concurrence  of  other  cir- 
cumilances.;  whereas,  in  thoie  of  riper  age,,  the  fa^  alone  prefumes 
the  intention. 

In  this  matter  we  cannot  appeal  to  a  more  fatis&iflory  authority 
than  the  law  of  England,  which,  in  moft  cafes,  is  fundamentally 
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the  fitme  with  our  own.  The  following  portions  are  laid  down  by 
Chief  Juftice  Hale,  in  his  Pleas  of  the  Crown,  vol,  i.  chap.  3.  imoy 
That  an  infant  about  iburteen^  is  equally  fubjecSl  to  capital  punifli- 
ment  with  thofe  of  full  age ;  for  it  is  prafumptio  juris ^  that  after 
fourteen  they  are  doli  capacesy  and  can  difcem  between  good  and  evil. 
idoy  An  infant  under  the  age  of  fourteen,  is  not  prefumed  to  be 
deli  capax  ;  yet  if  it  appear  to  the  court  and  jury,  that  he  is  doli  ca^. 
paxy  and  could  difcern  between  good  and  evil  at  the  time  of  the  of- 
£gnce  cammitted,  he  may  undergo  a  capital  punifhment.  But  then 
tbe  judidbus  author  fubjoins  this  limitation,  ^^  That  there  ought  to 
^^  be  ftrong  and  pregnant  evidence  ta  convict  oat  of  that  age,  and  to 
**  mak^e  it  appear  he  underftood  what  he  did."  The  fame  in  fubftance 
is  laid  down  in  Bacon's  new  Abridgment  of  die  Law,  tic  It^ancy  and 
Jtgey  p.  130.  "  It  has  been  already  obferved,  that  one,  above  the  age 
fourteen,  cmt  of  the  years  of  difcretion,  may  be  guilty  of  a  ca- 
pital ofience,  in  the  £bme  maiuxer  as  one  of  fall  ag^e  ;  alio  that  one 
imder  thejfe  years^  if  above  the  age  of  ieven,  may,  according  to 
the  circumftances  of  the  cafe,  (as  if,  in  murder,  he  hides  the  body 
(lain  by  him,  makes  excufes,  or  ocherwife  (hews  fuch  figns  of 
cuivning  as  demoo^brate  him  capable  e€  dkfeeming  between  good 
and  evil),  be  guilty  and  convi^ed  of  a  capital  ofience  ;  but  that, 
in  thefe  latter  cafes,  the  judges. may  refpite  judgement,  or  execu-* 
**  tion,  in  order  to  the  obtaining,  the  King's  pardon." 

Nor  does  the  Roman  kw  difler,  as  indeed  there  cannot  well  be  a 
wide  difierence  in  laws  which  are  eflrablifhed  upon  the  common  prin- 
ciples of  human  nature.  The  rriukitude  of  domeftic  flaves  in  Rome 
made  a  feveire  law  neceiJary,  That  if  a  J&after  was  privately  mur- 
dered witlim  his  boufe,  every  one  of  his  flaves  fhould  fufier  deatlu 
Thofe  under  age  were  excepted ;  and  juflly,  becaufe  they  were  pre- 
Aimed  not  to  be  doli  caprices.  Yet  a  cafe  is  laid  down,  /.  14.  De  fenat^ 
cmfuk.  Silan.  the  fame  which  is  cited  iu  the  other  memorial,  where  a- 
boy  under  age,  fuflered  capital  punifhment  upon  flrong  circum- 
ftances, which  inferred  his  acceffioin  to  the  murder  :  "  Excipiuntur 
•^  f^iatuicoafulto  Silaniajux  impuberes  fervi,,    Trcbius  autem  Ger- 
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•'  manus  lega^tus  etiam  de  impubere  fumi  juffit  fuppliclum :  et  ta- 
"  men  non  fine  ratione  :  nam  is  puer  nee  multum  a  pubcri  aetate  ab- 
**  erat,  et  ad  pedes  domini  cubuerat,  cum  occideretur,  nee  poftea 
**  caedem  ejus  prodiderat ;  ut  enim  opem  ferre  eum  non  potuific 
**  conftabat,  ita  filentium  prasftitifle  etiam  poftea  certum  erat.** 

Upon  tliefe  principles  it  feems  to  be  exceeding  clear,  that  the 
pannel,  fuppofing  him  to  have  been  the  author  of  Henderfons 
death,  ought  not  to  be  found  guilty  of  any  crime  upon  the  above 
proof.  Suppofing  that  it  was  a  ftroke  vsrith  his  pen-knife  which  oc-^ 
cafioned  Henderfon's  death,  it  muft  not  be  prefumed,  merely  from  that 
fingle  fadl,  that  the  pannel,  a  boy  of  twelve  years  of  age,  had  any 
intention  to  kill.  The  prefumption  lies  for  his  innocence,  until 
that  prefumption  be  taken  off  by  ftrong  and  pregnant  evidence  (as 
Lord  Hale  fays)  to  make  it  appear  he  underftood  what  he  did.  And 
his  counfel  have  no, difficulty  to  fubmit  his  cafe  to  the  court  upon  the 
proof,  that  there  is  not  a  fingle  circunaftance  in  it  to  infer  fuch  in- 
tention, abftradling  from  the  precife  adl  itfelf,  fuppofing  it  to  have 
been  proved. 

They  will  make  a  further  appeal  to  the  court,  that  there  are  in 
this  proof  ftrong  circumftances  to  aid  the  prefumption  in  law,  that 
the  pannel  had  no  intention  to  murder.  Henderfon  was  the  aggref* 
for ;  and  in  the  firft  motion  towards  revenge,  it  appears  that  the  pan- 
nel had  nothing  further  in  view  than  the  lex  talionis^  to  repay  a  blow 
with  a  blow,  or  at  leaft  with  a  ftone.  This  appears  to  have  been 
his  profefled  intention ;  and  as  wrath  is  generally  greateft  at  firft:, 
we  cannot  prefume  any  alteration  of  his  intention,  fince  there  does 
not  appear  any  new  provocation.  It  is  next  to  be  obferved,  that  af- 
ter committing  the  unhappy  deed,  if  it  was  he  who  did  it,  fo  far 
from  being  confcious  of  having  done  any  mifchief,  that  he  came 
back  with  the  knife  in  his  hand,  openly  faying,  "  That's  to  learn 

him  to  meddle  with  me  ;  Til  gar  him  as  good  as  if  he  had  not 

cuff'd  my  lugs  ;"  plainly  pointing  at  a  blow  he  had  given  the  de- 
fundl ;  for  he  could  not  poflibly  have  talked  in  tliis  manner  had  he 
imagined  that  he  killed  Henderfon.      His   language   was   plainly 

that 
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that  of  children j  wheu  they  excufe  themfelves  for  fquabbling  with 
one  another.  The  thoughts  of  giving  his  neighbour  a  death's 
wound  mud  have  put  him  in  the  utmoft  confufion  and  conftema- 
tion,  had  he  even  done  it  innocently.  But  one  further  eircum'- 
ftance  (hall  be  taken  notice  of,  deponed  by  John  Benny  weaver,  to 
fhow  how  innocent  the  pannel  muft  have  been  of  a  defign  to  mur- 
der.  John  Benny  depones,  "  That  when  the  pannel  came  back, 
"  having  a  knife  in  his  right  hand,  Robert  Burnet,  after  looking  into- 
**  the  defundl's  fide,  held  up  his  fift  to  the  pannel  in  a  threatening 
*'.  way  ;  upon  which  the  pannel  hid  the  knife  under  the  fkirt  of  his 
•*  coat."  This  circumftance  fhows  both  the  pannel's  childfflmefs^ 
and  ignorance  of  the  fadl  he  had  committed.  So  little  thought  had 
he  of  mifchief  done  by  him,  that  he  returned  to  his  water- pitchers, 
with  the  knife  in  his  hand  as  before.  And  to  leave  no  room  for 
attributing  this  behaviour  to  ftubbornnefe  of  temper,  the  moment 
Burnet  tells  him  of  the  deed  he  had  done,  he  turned  afraid,  and  en- 
deavoured to  hide  the  knife  under  his  coat.  This  is  alfo  a  very  lucl^ 
circumftance  to  prove  the  panneFs  childiihnefs  ;  for  could  any  but 
a  mere  child  think  of  mending  the  matter  by  hiding  the  knife  un- 
der the  Ikirts  of  his  coat,  which  the  moment  before  was  feen  in  hi&i 
Land  by  many  ? 

Neither  has  the  profecutor  any  thing  in  the  character  of  this  in*' 
fant  to  build  upon,  for  counterbalancing  the  prefumption  of  innocence. 
William  Bread  flelher,  and  Janet  Thomfon  relidl  of  James  Gilchrifty 
depone.  That  the  pannel  is  a  fagacious  and  fmart  enough  boy;  Bread 
adds,  he  knows  nothing  of  his  being  vicious  or  wicked,  more  than: 
other  boys  ;  and  Janet  Thomfon  fays  pofitively,  that  he  is  tradable 
and  good-natured. 

It  is  very  true,  the  verdidl  finds  him  dolt  capax  :  and  how  this  is 
to  be  explained,  in  confiftency  with  the  proof,  the  panneFs  counfel 
acknowledge  themfelves  utterly  at  a  lofs  to  comprehend.  But  the 
fliort  anfwer  is.  That  if  the  verdidt  be  taken  as  it  ftands,  which  it 
ought  to  be,  without  regard  to  the  proof,  the  pannel  cannot  be  con- 
demned, upon  that  verdidl,  in  aay  punifhment.     If  the  proof  be 

taken. 


120  CRIMINAL        C  A  S  £  S.  N*  55. 

taken  in  to  explain  the  verdidl,  as  is  pleaded  for  the  King's  Advo*- 
cate,  the  capacitas  doli^  found  by  the  verdi6t,  cannot  poflibly  have 
any  other  meaning  than  this,  that  the  pannel  being  proved  to  be  a 
fkgacious  and  frnart  boy,  muft  be  capable  of  evil  as  well  as  of  ^od. 
The  jury,  from  this  proof,  could  never  poffibly  imagine,  that  the 
infant  had  any  intention  to  commit  murder;  every  circumflance 
in  the  proof  pointed  the  other  way. 

The  panneFs  counfel  will  make  no  apology  for  the  length  of  thi$ 
paper.  The  matter  before  the  court  is  of  fo  great  importance,  a$ 
it  concerns  the  public  law  of  the  kingdom,  and  the  lafety  of  the 
fubjedl  in  criminal  trials.  Whatever  is  done  upon  this  cafe  will  be  a 
precedent  for  future  times  ;  and  the  court  will  be  upon  their  guard 
againft  making  any  ftretch,  which  in  bad  times  may  be  uled  as  a 
foundation  for  more  arbitrary  proceedings.  This  is  a  matter  of 
greater  confequence  than  even  the  life  or  death  of  a  pannel ;  not  tp 
talk  of  an  arbitrary  punifhment  to  be  inflicted  upon  a  child,  all  that 
is  intended  by  the  prefent  profecution. 

January  8.  1750.     The  court  banifhed  him  to  the  plantations  for 
Ufe. 

AS.  Adv.  W.  Grant    ^  Jit.  Henry  Home. 


N^j6.  Jfhnuafy  lyso. 

His    Majesty^s    Advocate, 

AGAINST 

Robert   Beggs,   foldier. 
Fenus  nefanda, 

TH  E  indiament  fets  forth,  ^'  That  where,  by  the  juft  and  holy 
law  of  God,  whofo  lieth  with  any  manner  of  be^  is  declared 
accurfed,  and  thereby  it  is  commanded  that  he  fhall  furely  be  put  to 
death ;  and  by  the  laws  and  pradice  of  this  and  all  other  well-governed 
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realms,  the  horrid,  unnatural,  and  moft  abominable  crime  of  befli- 
ality,  or  lying  with  a  bead,  or  attempting  to  do  the  fame,  are  highly 
puriifhable  with  the  fevered  pains  ;  yet  true  it  was,"  &c. ;  and  then  | 

it  charges  him  with  having  canomitted  this  crime  with  a  cow  tied  to  ^ 

a  flake,  on  the  2d  Auguft  1 749 ;  at  leaft  he  was  fecn  attempting  to 
commit  the  faid  crime,  time  and  place  forefaid  :  Likeas  he  having, 
immediately,  or  foon  thereafter,  been  apprehended,  he  did,  on  his 
knees  confefs,  and  wifb,  that  what  he  had  done  might  be  the  means 
of  making  him  a  Chriftian,  or  words  to  that  purpofe,  and  this  before 
feveral  witnefFes  :  "  Which  fadls,  or  part  thereof,  being  found  pro- 
ved by  the  verdwft,  &c.  he  ought  to  be  punifhed  moft  exemplarily 
with  the  pains  of  law,  to  the  terror,"  &c. 

His  counfel  admitted  the  relevancy  of  the  libel ;  and  only  infifted, 
that  the  aftual  commiffion  of  the  crime,  and  the  conatus  or  endea- 
vour, merited,  in  the  eye  of  law,  different  degrees  of  puniihment ; 
afid  quoted  the  cafe  of  CMiphant  in  1 734 ;  and  therefore  hoped 
the  court  would  determine  the  relevancy  in  this  cafe,  as  they 
^id  in  that. 

The  Advocate  anfWered,  he  did  not  defire  a  different  interlocutor. 

January  8.  1750^     The  court  found  the  crime  of  befliality  relevant 

to  infer  the  pains  of  death,  and  confifcation  of  moveables  ;  and,  Jepa^ 

ratiniy  foimd,   "  that  the  faid  pannel  his  having  attempted  to  commit 

*'  the  forefaid  crime,  relevant  to  infer  the  pains  of  law  *.*' 

The  jury,  by  a  plutaHty  of  voices,  found  the  indidment  not  pro- 
ved ;  upon  which  he  was  difcnifred, 

jia.  W,  Grant,  &c.  Jit.  A.  Pringle,  Miller. 

« 

•  The  indi£hnent  and  interlocutor  arc  irt  the  fame  words  with  thofe  in  the  1734  a- 
gainft  Oliphant.  i  ith  November  1702,  Tlionias  Fotheringham  was  conviftcd  of  this 
crime  on  his  own  confef&on  ;  upon  which  he  was  adjudged  to  be  ftrangled  at  a  ftake^ 
and  his  body  thereafter  to  be  burnt ;  and  the  Bailie  of  Kincardine  was  ordained  **  to 
*«  caufe  the  mare  belonging  to  himfelf,  and  the  two  cows  belonging  to  Elifabeth 
**  Burn  and  Francis  Heaggins,  with  which  the  faid  abominable  crime  was  committed, 
"^  to  be  put  to  death  the  faid  day." 
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N^  57^  November  175a 

The  Royal  Bank  of  Scotland,  witiht  concourfe  of  his  Majefty^s  Ad- 
vocate, 

AGAINST 

Serjeant    John     Young* 

Forgery. 

HE  was  indided  for  forging  and  counterfeiting  notes,  refembling 
thoie  iflued  by  the  Royal  Bank,  and  for  uiing  and  taking  va- 
lue for  notes  £0  counterfeited.  The  indidhnent  was  laid  upon  the 
laws  of  this  and  all  other  well-govemed  realms,  and  a  decree  of 
the  court  of  feflion  againft  him  was  produced,  and  referred  to. 

The  court  founds  "  That  the  pannel,  the  time  libelled,  haying 
forged  and  uttered  the  fixteen  twenty-lhilUng  notes,  and  one  five- 
pound  note,  refembling  thofe  of  the  Royal  Bank,  in  the  way  and 
manner  libelled,  or  that  he  was  art  and  part  therecrf*,  relevant  to 
infer  the  pains  of  death,  and  confifcation  of  moveables,"  &c, 

November  12,  1750.    The  jury,  all  in  one  voice,  "  in  refped  of 

the  laid  decreet,  find  John  Young  the  pannel  guilty  art  and  part  of 
the  crimes  libelled.** 

The  court  adjudged  him  to  be  hanged ;  and  he  was  executed  ac- 
cordingly. 

« 

43.  W.  Grant,  Lockhart,  Ja.Eilkine.  Jh.  Hen.  Home,  Millau 
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N**  58.  1750. 

Jean  Fulton,  widow  of  the  deceafed  John  Fulton  of  Auchenba- 
thle,  and  his  Majefty's  Advocate, 

AGAINST 

David  Malloch  Officer  of  Excife. 
Murder^  —  Exceptions  to  thejlyle  of  a  verdiif. 

HE  was  indided  for  murder,  **  in  fo  far  as  he  having  conceived 
"  a  caufelefs  malice  or  ill-will  againft  the  dcceafed  John  Ful- 
*•  ton  of  Auchenbathie,  which  he  had  been  frequently  heard  to  ex- 
*•  prefej  and  particularly  to  threaten  that  he  would  piftol  him,  at 
**  length  found  an  occasion  to  meet  the  faid  John  Ftdton  upon  the 
**  high-road,  betwixt  the  village  of  Pollockftiaws  and  a  place  called 
**  the  Cat-'Craigs^  both  in  the  parifli  of  Eaftwood  and  ihire  of  Ren- 
frew, in  the  night  between  the  2d  and  ^d.  days  of  April  laft ;  and 
tiben  and  there,  in  profecution  of  his  wicked  and  deadly  malice^ 
•*  without  any  juft  caufe  or  provocation,  cruelly  murdered  the  faid 
**  John  Fulton,  by  firing  a  piftol  loaded  with  ball  into  his  left  fide, 
of  which  wound  the  faid  John  Fukon  inftantly  died,  or  in  a  few 
minutes  after :  at  leaft,  at  the  tune  and  place  aforefaid,  the  faid 
John  Fulton  was,  without  any  juft  cauie  or  provocation,  inhu- 
inanely  and  cruelly  invaded  and  murdered ;  and  of  which  mur- 
**  der  the  pannel  is  guilty,  adlor,  or  art  and  part." 

He  pleaded.  Not  guilty ;  and  fet  forth  in  his  defence.  That  ha- 
ving got  information,  that  a  quantity  of  fmuggled  fpirits  were  to 
pafs  by  the  road  leading  from  the  weft  coaft  to  Glafgow,  he  repaired, 
in  company  with  Mungo  Campbell,  another  officer  of  exciic,  to  that 
road,  upon  the  night  libelled  ;  and  having  got  further  information, 
at  a  place  called  Woodnuik^  that  two  men,  with  a  horfe-load  of  fpi- 
i;its,  had  pafTed  by  that  place,  going  eaftward ;  he,  with  his  fellow- 
officer,  ,and  another  perfon  whom  he  called  to  his  affiftance,  proceed- 
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ed,  in  order  to  come  up  with  them,  and  make  a  feizure :  That  he 
having  got  a  little  way  before  his  companions,  overtook  the  two  men 
with  the  fpirits  ;  and  in  profecution  of  his  duty,  infifled  they  fhould 
furrender  them  to  him ;  upon  which  the  two  men,  of  whom  the  dc- 
ceafed  was  one,  and  who  was  in  ufe  of  refifting  and  invading  offi- 
cers of  the  revenue,  attacked  him  ;  and  he  having  called  out  to  his 
companions  for  affiftance,  the  deceafed  drew  a  piftol,  which  he  pre- 
fented,  and  fnapped  ;  hur  it  miffed  fir« :  and  this  attack  by  the  de- 
ceafed was  feconded  by  the  perfon  with  him ;  who  firft  threw  a  ftone 
at  the  prifoner,  and  then  affaulted  him  with  a  broad  fword.     Upon 
thi3  the  prifoner  being  in  imminent  danger  of  his  life,  and  of  being 
deforced  in  the  execution  of  his  office,  did  fire  a  piftol;  which,^  if  it 
occafioned  Fulton's  death,  he  himfelf  was  only  to  blame :    But  the 
prifoner  had  a  good  defence,  both  at  common  law»  and  by  the  9th 
of  Geo.  II.  which  makes  it  lawful  for  officers  of  the  revenue,  wheoi 
refilled  or  attacl^d  in  the  execution  of  their  office,  to  oppofe  force 
to  force ;  and  provides,  that  if  any  perfon  fo  refifting  ihall  be  wound- 
ed, maimed,  or  killed,  and  the  officer  profecuted  for  the  iame,  he 
may  plead  the  general  iffue,  and  give  the  aiSt  and  fpecial  matter  ia 
evidence  ;  and  all  juftices^  &c.  are  ordained  to  adnut  him  tx)  bail.    ^ 
It  was  anfwered  by  the  crown-lawyers.  That  they  did  not  conteit 
the  relevancy  of  this  defence,  or  the  propriety  of  allowing  the  pri- 
foner a  proof  of  it ;  but  that  it  was  libelled,  and  would  come  out 
upon  evidence,  that  he  had  conceived  a  deadly  malice  againft  the 
deceafed,  which  he  had  expreiled  a  ccmfiderable  time  before,  and 
threatened  to  put  an  end  to  his  life  by  ftiooting  him :  That  it  would 
be  proved,  the  deceafed  was  of  a  foft  and  timorous  difpofition,  not 
apt  to  refift,  and  far  lefs  attack  the  King*s  officers ;  whereas  the  pri- 
fox)iCr  was  of  a  paffionate  and  vindi<5live  temper,  and  too  ready  ta 
take  revenge  by  piftoling,  as  is  vouched  by  the  record  of  court ; 
from  which  it  appears,  that  he  was  tried  at  the  circuit  at  Air  in 
1741,  for  firing  a  piftol,  loaded  with  drops,    at  Patrick  Murchie, 
and  putting  out  one  of  his  eyes,;  and  the  jury,  all  in  one  voice, 
found  it  proved,  That  he  had  fired  a  piftol  at  the  faid  Patrick,  which 

wounded 


lyj'o/  Fulton,  &c,  againft  Malloch.  1^5 

^founded  hiiOQL  in  the  back,  buttocks,  and  thighs,  and  that  the  faid 
Patrick's  eye  was  wounded,  fo  that  the  fight  of  it  was  leffened,  tho^ 
ixot  qmte  taken  away ;  and  that  die  provocation  the  prifoner  had  re- 
cdved  from  the  iaid  Patrick,  by  ftriking  him  over  the  head  with  a 
imail  road,  though  it  might  alleviate,  was  not  fufficient  to  excul- 
pate. In  confequence  of  which  verdidl,  the  court  found  the  prifon?- 
er,  and  James  Innes,  who  was  art  and  pare  with  him,  liable*  in 
L.  60  Sterling  to  the  faid  Patrick,  for  damages  and  expences,  and 
in  L.  2  Sterling  of  £ne. 

Replied  for  the  pannel.  It  was  improper  and  incompetent  to  bring 
•the  former  convidlion  now  into  judgement  againft  him,  as  he  had 
already  fatisfied  the  law  for  that  ofience.    Befides,  it  was  not  libelled 
upon. 

Duplied  for  the  proftcutor.  Though  the  former  convidlion  be  not 
libelled  upon,  yet  as  it  is  matter  of  record  of  this  court,  and  cannot 
be  difproved  by  any  evidence  on  the  part  of  the  prifoner,  it  may  be 
competently  referred  to  in  this  trial.  Befides,  as  the  prifoner  propo^ 
fes  to  adduce  evidence,  to  prove,  that  the  deceafed  was  in  ufe  to 
make  refiftance,  by  attacking  oflfcerd  of  the  revenue  when  fcizing  hii* 
fmuggled  goods,  in  order  to  create  a  prefumption,  that  fuch  attack 
was  made  upon  the  prifoner  as  would  juftify  the  homicide  charged 
againft  him,  it  is  material  for  the  profecutors,  to  prove  the  pri-* 
foner's  temerity,  and  his  natural  propenfity  to  gratify  his  revenge  by 
the  improper  ufe  of  fire-arms. 

The  prifoner's  caunfd  likewife  took  fome  exceptions  to  the  general 
*  charge  in  the  indidlment :  but  thefe  were  frivolous,  and  but  faintly  * 
ftated. 

The  court,  upon  advifing  informations,  pronounced  an  interlocu-* 
tor,  finding  the  libel  relevant,  and  allowing  the  pannel  to  prove,. 
&c. 

The  jury,  "  all  in  one  voice,  find  the  faid  David  Malloch  guilty 
•*  of  the  crimes  libelled." 

It  was  moved,  in  arreft  of  judgement.  That  the  verdicfl  was  feulty  ; 
ijly  becaufe,  though  it  bore,  the  jury  had  confidered  the  indidment^ 
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interlocutor  thereon,  and  proof  in  exculpation ;  yet  it  did  not  bear 
they  had  confidered  the  proof  of  the  libel ;  fb  it  was  not  plenum  et 
perfefium.  %dly^  It  was  erroneous  in  another  particular;  for  it  finds 
the  pannel  guilty  of  the  crimes  libelled,  whereas  there  is  but  one 
'  xrime  libelled.  jAb^  It  does  not  find  the  death  of  Auchenbathie  pro- 
ved. 

An/hvered^  to  xhtfrfi^  The  omiflion  is  immaterial.  It  is  a  mere 
piece  of  form,  and  not  a  very  ancient  one,  to  mention  the  proofj 
&c.  The  jury  were  prefent  while  the  proof  was  leading,  which  laft- 
ed  twelve  hours  ;  fo  there  was  no  neceffity  for  faying  they  had  con- 
fidered it.  To  xh^fecondy  What  probably  led  the  jury  to  find  the- 
pannel  guilty  of  the  crimes  libelled,  was  the  previous  threatening 
by  the  pannel  againft  Auchenbathie.  To  the  thirds  Finding  the 
pannel  guilty  of  the  criroes  libelled,  carries  with  it  a  proof  of  Au- 
chenbathie's  death. 

The  court  repelled  the  objedions  to  the  verdidt,  and  adjudged 
him  to  be  hanged. 

January  1751.  He  obtained  a  pardon,  which  he  produced, 
And  pleaded  before  the  court ;  and  it  was  admitted  in  common 
fiorpi.  At  the  f^me  time  a  petit!  pn  ws^s  presented  for  the  widow  and 
childr/en  of  the  dece^^fed,  praying  an  afiythcnent.  The  cpurt  of  ju- 
fticiary  remitted  to  the  Barons  of  Exchequer  to  modify  it  The  Ba* 
rons  modified  L.  100  Sterling.  Malloch  afterwards  infilled  in  a  pro- 
cefs  of  CeJJio  bonorum  againfl  all  his  creditors ;  upon  whdch  the  wi-*- 
dow  and  children  :of  the  d^eafed  appeared,  and  pleaded.  That  fuch 
procefs  was  incompetent  againft  creditors  for  an  aflythment,  as  that 

is  due  ex  deliHo.     And  fo  the  Lords  found,  Nov.  19.  1 75 1 . Sep 

Lord  Karnes's  .Remarkable  Deieifions,  N^  1 26. 

J6l.  Milkr;  et  alii,  Alt.  P..  Wcddcrburp,  et  alii. 
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His  Majesty's  Advocate, 

A    G    A    I    N    S    T 

r 

Thomas  Gray,    Chriftian  Duncan,   James  Syme,    and  Thomas 
Brown* 

Forcible  abduSlton  and  forcible  marriage. — Not  necejfary  that  the  jury  hear 
the  debate  on  the  relevancy.-^ Arbitrary  punijhment. 

TH  E  criminal  letters  againft  Thomas  Gray  and  Chriftian  Dun- 
can, fet  forth,  That  where,  by  the  laws  of  God,  and  of  this 
and  all  other  well-governed  realms,  the  raviihing  of  women,  or  the 
forcible  abdudlion  or  violent  carrying  away  a  woman  from  one 
place  to  another,  with  intent  either  to  violate  her  perfbn,  by  lying 
with  her  carnally,  or  to  force  her  to  a  marriage  againft  her  will ; 
and  the  celebrating,  or  the  cauiing  a  marriage,  or  the  form  thereof, 
forcibly,  and  by  concuffion,  to  be  cdebrated  betwixt  a  man  and  a 
woman,  without  the  fiee  confent,  and  againft  the  will  of  fuch  a 
woman,  are  crimes  of  a .  heinous  nature,  and  feverely  punifhable  ; 
eipecially  when  fuch  force  and  violence  is  ufed  by  or  on  behaslf  of  a 
man  of  defperate  drcumftances  or  broken  fortune,  and  againft  a  wo- 
man who  is  minor,  under  age,  and  pollefled  of  a  land-eftate,  or  o- 
therwife  of  confiderable  fortune  or  fubftance ;  and  when  any  of  the 
aAors  or  accomplices  was  herfelf  a  woman,  trufted  by  the  young 
'Woman  fu£[ering  wrong,  or  her  parents,  to  accompany  her  for  a  li- 
mited purpofe,  and  abufed  and  betrayed  that  truft ;  and  when  the 
different  a6lors  added  a  fraudulent  confpiracy  or  machination  to 
force  and  violence :  Yet  true  it  is  and  of  verity,  &c.  And  then  it  is 
particularly  charged.  That  Thomas  Gray,  a  man  of  defperate  for- 
tune, having  found  means  to  get  into  the  company  of  Jacobina 
Moir,  only  child  of  the  deceafed  James  Moir  of  Eamflaw,  then  in 
the  fifteenth  year  of  her  age,  did,  in  order  to  remove  all  fuipicion 
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of  his  real  intentions,  pretend,  that  he  was  to  be  married  to  a 
jeweller's  daughter,  with  whom  ne  was  to  get  a  fortune;  and  after- 
wards attempted  to  get  into  a  correfpondence  with  the  faid  Jacobina, 
ancl  addrefled  letters  to  her  at  different  times,  and  way-laid  her  on 
the  ftreets  of  Edinburgh  when  pafling  tb  her  fchools,  and  prefled  het 
to  walk  with  him  ;  but  fhe  having  returned  his  letters,  and  refufed 
his  folicitations  with  difdain,  he  did,  in  order  to  poffcft  himfelf  c^ 
her  fortune,  contrive  a  wicked  fcheme  of  getting  her  perfon  into 
his  power,  and  entered  into  a  confederacy  for  that  purpofe  with 
Chriftian  Duncan,  milliner  or  mantua-makcr  in  Edinburgh  ;  who, 
to  ferve  his  views,  got  acquainted  with  the  faid  Jacobina  and  her  mo* 
then  That  in  the  afternoon  of  the  3d  of  May  1 75 1 ,  the  laid  Jacobin 
na  did,  with  the  permiiBon  of  her  mother,  and  attended  by  a  young 
Woman  about  fixteen,  accompany  the  faid  Chriftian  Ihmcan  from 
Edinburgh  to  CanonmilU  in  a  hackney^oach,  where  they  drank  tea 
with  the  faid  Jaccbina's  mother,,  and  then  proceeded  to  Leith ;  from 
whence  it  was  agreed  the  feid  Jacobina  and  her  fervant  ihould  re- 
turn ftraight  to  Edinburgh  in  the  coach  with  the  faid  Chriftian  Don^ 
caa,  who  pretended  diat  (he  was  to  carry  up  fome  fmtiggled  goods 
then  lying  at  Leith.  Accordingly,  between  five  and  fix  in  the  cve« 
ning,  Chriftian  Duncan  carried  them  to  a  houfe  in  Leith ;  and  ha- 
ving lent  the  fervant  out  of  the  way  on  a  pretended  errand,  left  Ja-^ 
cobina  alone  in  a  room ;  and  then  Thcmias  Gray  entercci :  but  upon 
her  refufing  to  ftay  in  the  room  with  him^  and  calling  put,  Chriftian 
Duncan  returned  into  the  room,  afiedled  furprife  at  feeing  Gray 
there,  and  caufed  him  to  retire ;  and  upon  the  return  of  the  fervant, 
Jacobina  feeing  none  of  the  goods  Chriftian  Duncan  had  mentioned, 
infifted  to  be  carried  back  to  her  mother  at  Canonmills :  with  which 
defire  Duncan  pretended  to  comply :  but  inftead  of  caufing  her  to  be 
carried  back  to  the  Canonmills,  or  to  Edinburgh,  Duncan  ading  in 
confederacy  with  Gray  and  James  Syme,  one  or  other  of  them,  by 
giving  private  dire<5lions  to  the  coachman,  cauied  her  to  be  carried 
in  the  coach,  without  her  confent^  and  againft  her  will,,  feveral 
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miles  6ut  of  the  way  along  the  fea-fide,  as  flir  as  MulTelbtirgh  wa- 
ter, where  the  coach  turned,  and  brought  them  near  to  the  weft 
end  of  the  fands  of  Muflelburgh.  By  this  deviation,  the  clay  being 
far  fpent,  and  night  coming  on,  and  few  or  no  company  palling  the 
road,  Gray  and  Syme  came  up  on  horfeback  to  the  fide  of  the  coach, 
alighted  from  their  horfes,  and  Duncan  having  opened  the  coach- 
door,  they  went  into  it ;  and  Gray  declared  his  determined  rcfolu- 
tion  of  being  married  to  the  faid  Jacobina  that  night ;  who  being 
greatly  alarmed,  fell  a-ci*ying,  and  Ihed  tears ;  and  the  faid  Gray 
threatened  to  carry  her  nn  board  a  boat,  which  he  faid  was  waiting 
on  him  at  hand,  and  put  her  in  a  fliip,  and  carry  her  to  fome  di- 
ftant  place,  where  llie  fliould  never  fee  her  mother,  or  any  of  her 
friends  again,  unlefs  Ihe  complied  with  his  defire  of  being  inftantly 
married  to  him ;  and  then  he  fent  the  coachman,  with  the  two  hor- 
fes which  had  brought  him  and  Syme  thither,  to  Jock*s  Lodge,  to 
bring  from  the  houfe  of  Helen  Brown,  a  gentleman,  who,  he  faid, 
was  there  waiting  for  him  ;  the  coach,  in  the  mean  time,  ftanding 
ftill,  and  all  the  faid  company  in  or  about  it :  *  and  the  coachman 
having  returned,  with  Thomas  Brown,  alias  William  Jamiefon  who 
was  faid  to  be  a  minifter,  he  alfo  was  brought  into  the  coach  and 
there  took  upon  him  to  celebrate  a  marriage  between  the  faid  Tho- 
mas Gray  and  Jacobina  Moir,  without  the  confent  and  againfl  the 
will  of  the  faid  Jacobina,  who  was  crying  and  fhedding  tears  :  af- 
ter which  Thomas  Gray  ordered  the  coach  to  drive  diredly  to  the 
houfe  of  Helen  Brown  at  Jock's  Lodge,  where  they  forced  her  to 
fign  marriage-lines :  and  then  Gray,  with  the  afTiftance  of  Chriflian 
Duncan  and  James  Syme,  attempted  to  fling  the  faid  Jacobina  on  a 
bed,  in  order  to  confummate  the  pretended  marriage ;  but  fhe  pre- 
ferved  herfelf  from  falling  upon  the  bed,  by  layitig  hold  of  the  cur- 
tains ;  and  calling  out  for  aid,  he  confented  to  return  into  the  coach  • 
and  they  all  having  gone  into  it,  they  fet  her  down  at  her  mother's 
houfe  in  Canonmills  about  two  o'clock  of  the  morning  of  the  4th  of 
May :  and  the  faid  Jacobina  Moir  and  her  fervant,  immediately  on 
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their  getting  home,  informed  her  mother,  and  father-in-law,  "of  the 
misfortunes  and  diftreffes  they  had  met  with,  &c,  *. 

Syme  and  Brown  were  feparately  indidled  ;  and  after  both  libels 
were  read,  the  pannels  pleaded.  Not  guilty :  upon  which  the  Advo- 
cate moved.  That  on  account  of  the  connedlion,  the  libels  fhouldbe 
conjoined,  and  the  trial  proceed  on  both  at  once,  unlefs  the  pannels 
would  infifl  to  have  the  trial  divided,  that  they  might  have  the  be- 
nefit of  one  anothers  evidence,  in  cafe  any  of  them  were  acquitted.. 
The  counfel  for  the  pannels  anfwered.  The  profecutor  might  carry 
on  the  trial  as  he  pleafed ;  and  though  they  did  not  confent,  yet  they- 
did  not  mean  to  objedl ;  becaufe,  whatever  exculpatory  evidence 
would  be  fufficient  to  acquit  any  of  them,  would  be  fufficient  to  ac- 
quit all  of  them^ 

The  court,  Jxrly  15.  1751,  "in  relpedl  the  pannels  do  not  objedf^ 
"  nor  infill  for  feparate  trials,  conjoined  both  libels,  and  declared 
**  they  would  proceed  in  the  confid^ratioii  and  trial  of  both  at  one 
**  and  the  fame  time,** 

Counfel  were  heard,^  and  informations  ordered"* 

iLwas,  in  thc.fr/i  place,  pleaded  for  the  pannels.  That  the  whole- 
eflence  of  the  crime  confided  in  the  alledged  forcible  marriage;  and 
it  appeared  from,  the  libel  the  marriage  happened  on.the  weft  end  of 
MufTelburgh  fand&,  within  flood-mark ;  and  therefore,  in  the  firft- 
ihftance,  it  could  only  be  tried  before  the  admiral ;  ad  168  r,  c;  16. 

Anfweredy  The  libel  fays,  the  forcible  marriage  was  celebratedi 
"  on  the  weft  fide  of  the  burn  or  ftream  of  water  which  runs 
*'  through  the  vv^eft  end  of  MuflTelburgh  fands  into  thefea.!'  It. docs 
not  appear  from  this,  that  the  coach  flood  within  the  flood-mark ; 
for  the  road  from  MuflelbuTgh  to  Edinburgh,  which  is  moftly  ufed: 
at  high- water,  pafles  through  the  Friggat- whins,  and  then  crofles 
the  bum  not  far  above  where  it  enters  upon  the  fands,  but  fo  far  up 

*  Before  their  trial  cam^  on,  whSe  in  prifon,  tBey  preferred  a  pctitron  to  be  ad- 
mitted' to  bail ;  ihfifting,  that  the  crime  was  not  capital.  The  Advocate  put  in  an* 
fwcrs,  contending  the  crime  was  capital ;  and  therefore  oppoQng  the  demand.  But* 
the  court  admitted-  Gray,  Duncan,  and  Syme  to  biuh 
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as  to  be  a  paflable  road  at  high-water,  that  is,  without  the  flood- 
mark.  And  fuppofing  it  (hould  come  out  upon  proof,  that  the  place 
where  the  coach  flopped  was  within  flood-mark,  yet  ftill  in  reality  it 
was  upon  the  King's  highway  betwixt  Muflelburgh  and  Edinburgh, 
or  betwixt  London  and  Edinburgh  j  becaufe  travellers  take  the  be- 
nefit of  the  fands,  as  equally  near,  and  better  road,  unlefs  at  high- 
water.  Now  it  would  be  ftrange,  if  the  law  fo  ftood,  that  a  crime 
committed  upon  a  public  road,  within  the  county  of  Edinburgh, 
£hould  not  be  triable  by  this  court,  fuppofing  that  crime  had  no  con-; 
neflion  with  any  thing  elfe  done  upon  other  parts  of  the  kingdom 
where  the  iea- water  never  comes. 

But  that  is  not  the  cafe  here.  For  the  crimes  charged  confift  of  a 
feries  of  fadks,  tending  to  the  accomplifliment  of  a  criminal  and 
wicked  defign,  and  coxiunitt^d  at  Edinburgh,  Leith,  and  Jock's 
Lodge,  as  well  as  upon  the  road.  The  forcible  abdudlion  was  be- 
gun from  Leith,  although,  in  the  courfe  of  it^  the  coach  pafled  a- 
long  the  fands  of  Muflfelburgh  ;  many  of  the  other  fads  relating  to, 
the  forcible  marriage,  were  devifed,  prepared,  and  profecuted,  upon 
dry  land,  far  without  the  flood-mark  j  and  as  the  admiral  could 
have  no  jurifdidlion  as  to  the  oflfences  committed  on  land,  yet  thcfe 
being  all  links  of  the  fame  chain,  and  partes  ejufdem  negotii^  if  this 
court  had  no  jurifdidlion,  they  could  not  be  puniflied  at  all,  which 
would  be  abfurd. 

Lqftlyj  This  is  not  a  maritime  or  lea-faring  queftion,  as  to  which 
only  the  admiral  has  an  exclufive  jurifdidlion,  by  the  acft  1681  *. 

lihitfecond  objcdlion  was  to  the  relevancy  of  the  libel.  Forcible  mar- 
riage is  not,  perfe^  a  diftindl  crime,  feparate  from  the  force  ufed  to  bring 
it  about.  Force  i^  no  doubt  punilhable  in  every  ca£e  :  but  to  bring 
about  a  marriage  by  force,  is  not  more  criminal  by  common  law, 
than  to  bring  about  any  thing  ^^t ;  for  fuch  a  marriage  is,  ipfo 

*  There  was  a  great  deal  of  argument  upon  this  point,  but  it  is  unncceCiry  to 
ftate  it|  as  it  was  repeated  Jn  Mungo  Campbell's  cafe>  and  the  poiat  (ettled  by  the 
judgement  in  his  cafe. 

K  a  jurt^ 
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jurcy  void ;  and  if  there  was  no  violation  of  the  perfon,  no  bad 
coniequences  arife  from  fuch  a  marria|;e.  The  libel  therefore  ought 
not  to  have  been  laid  upon  a  forcible  marriage,  but  upon  force  and 
oppreffion  in  general. 

But  farther,  though  a  forcible  marriage  was  in  itfelf  a  crime,  yet, 
feparate  from  the  force,  it  is  not  a  crime  punifliable  by  the  law  of 
Scotland.  It  is  a  firft  principle  of  reafon.  That  no  man  ought  to  be 
punifhed  for  doing  that  which  neither  the  law  of  nature,  nor  the  law 
of  the  country  in  which  he  lives,  has  forbidden :  now  there  is  cer-* 
tainly  neither  ftatute  nor  cuftom  in  this  country,  making  forcible 
marriage  a  crime  ;  nor  does  the  law  of  God,  or  the  Civil  law,  make 
any  mention  of  it,  though  they  declare  rape,  and  abdudlion  libidinis 
eaujhy  to  be  puniihable. 

At  any  rate,  though  the  court  fhould  find  forcible  marriage  to  be 
criminal,  yet  the  punifliment  cannot  be  capital,  but  only  arbitrary  ? 
and  this  has  been  already  determined  in  effeA  by  the  judgement 
finding  the  crime  bailable,^ 

Aipweredy  The  profecutor  will  take  it  for  granted,  that  a  forcible 
marriage,  is,  per  fe^  a  crime  or  iniquity  that  ought  to  be  punilhed,,  . 
though  the  counfel  for  the  pannels  have  been  pleafed  to  difpute  that 
propofition  ;  but  he  apprehends,  their  argvunent  is  too  extravagant  to> 
require  a  ferious  confutation. 

As  to  the  degree  of  punifliment,  the  queftion,  no  doubt,  is  int 
fome  meafiire  prejudged  by  tlie  opinion  given,  on  the  petition  for 
bail.  However,  as  that  opinion  was  given  upon  a  fiunmary  cogni- 
tion, for  tlie  fmgle  purpofc  of  determining  whether  bail  was  compe- 
tent or  not,  it  cannot  be  conclufive  on  either  fide  in  the  trial  itfelf :, 
and  as  this  queftion  has  not  hitherto  been  determined,  the  profecu- 
tor thinks  it  his  duty  to  move  it  now,  as  a  judgement  upon  it  muft 
be  di  ufe  to  let  the  fubje(5ls  know  how  the  law  ftand&,  and  to  let  the 
legiilature  itfelf  fee  whether  it  be  in  any  refpedl  defective. 

The  opinion  given  by  the  court  on  the  petition  for  bail,  proceed- 
ed from  a  juft  tendcrnefe  in  the  judges,  which  made  tliem  he- 
fitate  to   find  a  crhne  capital,    when  there  was  no  pofitive  kw^ 

cuftom^ 
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euftom,  or  precedent,  to  warrant  them  for  fo  doing.  It  is 
certain  however,,  that  feveral  crimes  are  capitally  punilhed  in  this 
country,  without  any  pofitrve  law  or  ufage  authorifing  the  court  to 
go  that  length.  This  is  the  cafe  with  the  frequent  crimes  of  theft 
and  forgery ;  and  the  ufage,  which  is  now  inveterate,  could  not 
have  had  a  beginning,  had  the  obje<5lion  in  queftion  been  good ; 
and  it  is  to  be  confidered,  whether  the  reafons  which  determined  the 
court  to  introduce  capital  punifhments  into  this  country  in  other 
cafes,  without  exprefs  ftatute,  may  not  equally  be  applied  ta  this 
cafe,  which  is  new,  there  being  no  more  precedent  fc«*  punifliing 
the  crimes  in  queftion  arbitrarily,  than  there  is  for  punifliing  them 
capitally. 

This  is  a  new  and  undecided  cafe  in  this^  country,  becaufe 
it  rarely  can  happen,  that  a  forcible  abdudion  of  a  woman  fhall 
be  made,  and  after  that  a  forcible  marriagfc,  without  the  laft 
ftep  of  a  forcible  confummation  following  :  for  the  woman's  per- 
fbn  coming  under  the  power  of  the  ravifher  by  the  firft  crime,, 
he  generally,  and  but  for  pure  accident,  muff  have  alfb  an  opportuni- 
ty for  perpetrating  the  laft.  Such  cafe  however  did  occur  in  Eng^ 
land,  and  iS' taken  notice  of  by  Hale,  p.  302.  and  fully  reported  hy 
rffe  Ven.  243.  3.  K.  B.  193. .  In  that  cafe  the  femak  minor  was  car- 
ried off  upon  the  Thurfday,  married  the  Friday,  and  recovered  by 
her  guardian  next  day  from  the  ravifher,  before  he  had  bin  with  her:; 
yet  he  was  convixfled,  condemned  to  death,  and  executed; 

In  tliis  country,  when  cafes  occunipdn  which  our  owncuftom^  arid' 
flatutes  have  determined  nothing,  we  are  guided  by  the  rules  of  law 
©bferved  in  other  countries,  Craig,  /.  i.  d,  8.  upon  the  title,  ^ojureScoti 
bodie  utuntur.  Hence  it  is,  that  our  criminal  libels  are  laid  upon  the 
Laws  of  God,  and  the  laws  of  this  and  all  other  well-governed 
realms ;  and  that  the  pleadings  and  papers  before  this  court  are  full 
of  quotations  from  the  Scriptures,  from  die  Civil  law,  and  from  foi- 
reign  ftatutes  and  decifions. 

And  there  is  more  reafbn  for  purfuingthis  principle  in  criminar 
than  in  civil  matters  :  for  the  conftitution  of  private  rights  are  more* 
various  and  arbitrary  ;  but  crimes  of  every  fort  are  offences  againft. 

commba 


134  CRIMINAL        CASE  S.  N^  ^9, 

common  Kximanity,  and  are  equally  fb  in  all  nations  and  countries, 
as  much  as  the  diflempers  incident  to  the  human  body  ;  and  there- 
fore it  is  moll  proper  for  us,  in  thefe  matters,  to  look  abroad,  to  fee 
by  wJhat  remedies  or  punilhments  other  nations  endeavour  to  cure 
or  reftrain  crimes  for  which  we  have  no  fixed  punilhment. 

There  is  no  text  in  tha  divine  law  in  which  this  offence  is  particu- 
larly treated  of ;  but  thefe  are  texts  which  divines  and  lawyers  have 
underflood  and  interpreted  to  comprehend  this  cafe,  viz,  Exo- 
dius  xxi.  16^  "  He  that  flealeth  a  man,  and  felleth  him,  or  if  he  be 
"  found  in  his  hand,  he  fliall  furely  be  put  to  death ;"  and  to  the 
fame  purpofe,  Deuteronomy  xxiv.  7.     Matthaeus  ftates  the  queftion 

"  An  capite  pleiiendus  qui  rapuit,  non  vitiavit  ?"^  and  refolves  it  in  the 
affirmative,  for  this,  among  other  reafons,  That  rape  was  under- 
ilood  by  divines  to  fall  under  plagium^  capitally  puniflied  by  the  law 
of  God  as  above.  Voet  indeed  differs,  Qmi.  nd.  tit.ff.  •ad  leg.  JuL  de  vi 
pub.  §  6.  But  he  is  there  treating  of  a  rape  or  abdudlion  committed 
libidinis  caufa^  on  which  no  violation  took  place ;  not  of  a  forcible  ab- 
=dut5lion,  followed  by  a  forced  marriage,  which  was  the  very  mif- 
chief  or  injury  the  abdu<5lion  meant  to  accomplifh.  Mackenzie  fays, 
that  plagium  is  puniflied  capitally  with  us,  and  the  crime  in  queftion 
is  declared  to  be  capital  by  the  title  of  the  Code  De  raptu  virginum  ; 
and  Perezius,  upon  tliis  title,  agrees  witli  Matthaeus  in  his  opinion 
above  mentioned.  The  fame  is  the  law  of  France,  and  of  the  Low 
Countries ;  and  in  England  this  crime  is  made  capital  by  Ipecial 
ftatute,  Henry  VII.  c.  2.  on  which  the  trial  above  mentioned  proceed- 
ed. 

Replied  for  the  pannels,  It  is  admitted  that  theft  and  forgery  have 
been  capitally  puniflied  by  inveterate  cuflx>m  :  but  who  can  pretend 
to  fay  in  what  manner  it  was  firft  infroduced  ?  It  may  very  probably 
have  had  the  iandtion  of  a  ftatute,  which  does  not  now  appear ;  or, 
the  frequency  of  the  crime  continuing  after  repeated  arbitrary  punifli- 
ments,  m:ight  have  moved  the  judges  to  higher  punifhments.  And 
frith  relpe<5l  to  all  thefe  old  cuftoms,  which  have  hid  their  venerable 
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heads  in  antiquity,  the  beft  anfwer  is,  Non  omnium  qu£  a  majoribus  tra^ 
dita  funty  ratio  reddi  poteji^  As  ta  the  law  of  God,  the  ftealing  a 
man  to  make  a  flave  of  him,  is  quite  a  difRrent  thing  from  carrying 
a  young  woman  out  in  a  coach  for  a  few  hours,  and  bringing  heu 
back  to  her  mothers  houfe  at  night,  without  doing  her  any  hann^ 
As  to  the  Civil  law,  it  is  certain,  that  the  law  of  the  Code  quoted  by 
the  profecutor  applies  only  to  the  cafe  of  raptus  or  abduHio  committed! 
Ubidinis  canfa.  The  words  are,  "  Maxime  cum  virginitas  vel  caftL- 
**  tas  corrupta  reflitui  non  pofEt/*  In  this  cafe  the  profecutor 
has  all  along  admitted,  that  Mr  Gray  had  only  a  view  to  Mils  Moir*s 
money,  fa  that  it  cannot  be  brought  under  the  crimen  rapfus :  and  e-^ 
ven  though  he  had  carried  her  off,  chiefly  with  a  view"  ta  rob  her  of 
herchaftity;  yet,  as  no  violation  followed,  according  to  tiie  general 
opinion  of  tlie  doiSlors^  the  punifhment  ought  not  to  be  capital. 

As  to  the  law  of  England,  it  makes  abfolutely  againft  the  profe- 
cutor ;  it  being  certain,  tl>at  before  the  flatute  of  Henry  VII.  there- 
was  no  punifhment  in  England  for  a  forcible  marriage.     This  is 
.clear  fi;om  what  Sir  Simon  Harcourt  faid  in  Swenfden's  trial,  State- 
Trials,  vol.  5*  p.  450.     In  opwiing  the  charge  as  Solicitor-General, 
he  fays,  "  It  was  formerly  reckoned  a  lefs  crime  to  fleal  a  fortune* 
**  of  L.  10,000,.  than  to.  fleal  twelve  peace  of  her  money  or  goods-i^ 
**  but  in  the  third  year  of  Henry  VII.  to  cure  this  defedtin  thelaw^ 
"  an  a(5l  of  parliament  was  made,"  &c.     In  England  therefore  the: 
judges:  had  no.  notion  of  puniihing  this  crime  without  a  flatute ;  anA 
when  wefliall  have  gotfuch  a  law  in  this-  country,  it  will  then  be- 
more  proper  to  take  notice  of  the  profecutor's  Englifh.  caffcs,  whichi 
are  all  poflerior  to  the  flatute.     As  t©  the  laws  of  other  countries^, 
referred  to  by  the  profecutor,  they  all  relate  to  the  crimen  raptus  libi^ 
d^nis  caufa^  which  it  has  been  fhown  has  nothing  to,  do  with  the  cafe 
£n  hand. 

July  20.  175 1.  The  court  **  repelled  the  declinature  offered  to. the* 
jurifdidlion  of  the  court,  and  found  the  libel  relevant  to  infer  an. 
arbitrary  pvinifliment ;  but  allowed  the  pannels,  and  each  of  them,, 
a  proof  of  all  fai^  and  circumflances,"  &c. 


N 


136  CRIMINAL        CASES.  N^  59. 

^uly  23.  1 75 1.  The  jury,  all  in  one  voice,  ^'  found  both  the  li- 
bels proven  againft  all  the  above-named  pannels/* 

In  arreft  of  judgement  it  was  pleaded,  That  though  by  the  a<5l  91. 
pari.  1 1 .  James  Vi.  it  was  ordained,  That  the  haill  accufation,  reqjbn-^ 
ing^  writs,  witneflcs,  and  other  probation,  fliould  be  in  prefence  of 
the  aflize  ;  yet  when  the  relevancy  was  argued,  one  of  the  jury  who 
had  returned  this  verdidl  was  not  prefcnt ;  and  that  feveral  of  them 
were  abfent  when  the  court  gave  their  opinion  and  judgement  on 
the  relevancy. 

Anf%vered^  Though  the  alledgcance  were  true,  yet  no  objedlion  can 
be  grounded  on  it ;  the  panncls  having  waved  it,  by  allowing  the 
jurors  to  be  named  and  fworn  without  any  objedion  :  but  in  point 
of  law  there  is  nothing  in  the  objedlion ;  for  all  the  evidence,  and  all 
the  reafoning  on  that  evidence,  was  before  the  jury,  which  was  all 
the  acS  required.  And  fo  Mack,  tit,  AJftzes^  underftood ;  and  this 
trial  had  proceeded  as  all  other  trials  have  done  for  thefe  1 00  years 
paft. 

July  24.  1 75 1.  The  court  repelled  the  objedlion.  Then  the  chan- 
cellor of  the  jury  reprefented  to  the  court.  That  though  Syme  had 
been  found  guilty  with  the  reft,  yet  it  was  the  opinion  of  the  jury 
he  was  not  fo  guilty  as  the  reft  ;  and  they  therefore  had  delired  him 
to  move  their  Lordftiips  for  the  favour  of  the' court  in  his  behalf, 
when  they  came  to  pronounce  fentence. 

The  court  banifhed  Gray,  Duncan,  and  Brown,  to  the  planta- 
tions for  fourteen  years :  As  to  Syme,  "  in  refpedi  of  the  fore- 
*'  faid  verdid,  and  of  the  recommendation  of  the  jury," 
fined  him  in  500  merks,  to  be  paid  to  the  clerk  of  court,  to 
be  difpofed  of  as  the  court  Ihould  direA ;  and  ordained  him  to 
be  detained  in  prifon,  till  1 1  th  November  next,  and  till  pay- 
ment of  the  fine. 

jta.  W.  Grant,  Lockhart,  ct  alii.        Alt.  A.  Pringlc,  G.  Brown,  Gilbert  Elliot. 
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N^  60.  ,  Jufy  and  Augti/l  1752, 

His  Majesty's  Advocate, 

A    G    A    I    N    s    T 

James  Macgregor,  alias  Dnunmond,  alias  James  More. 

.Hatnejucken. — Forcible  abduBion. — Forcible  marriage. — Rape. — Z)^- 
claration  by  the  jury  that  they  did  not  mean  to  find  a  capital  offence 
proved^  difregarded. 

THis  man  was  indidled,  at  the  inftance  of  his  Majefty's  Ad- 
vocate, for  the  crimes  of  hamefucken,  forcible  abdudlion, 
forcible  marriage,  and  rape,  committed  againft  the  deceafed  Jean 
Key,  a  minor,  the  daughter  and  fole  heirefs  of  the  alfo  deceafed  John 
Key  portioner  of  Edinbelly,  and  relidl  of  John  Wright,  lawful  fon  of 
John  Wright  of  Eafter  Glins ;  and  the  charge  in  fiibftance  was.  That 
Robert  Macgregor,  alias  Campbell,  (then  and  ftill  an  outlaw^  by  a 

ientence  of  the  jufticiary  1 736,  for  not  appearing  to  ftand  trial  for 
the  murder  of  John  Maclaren  of  Wefter  Innementy),  purpofing  to  ac- 
complifh  a  marriage  with  the  faid  Jean  Key,  and  thereby  poflefs  him- 
felf  of  her  eftate,  he,  and  with  him  his  brother  the  prifoner,  and  other 
accomplices,  armed  with  guns,  fwords,  and  other  hoftile  weapons, 
did,  upon  the  8  th  December  1750,  in  the  evening  of  that  day,  or 
under  cloud  of  night,  befet,  invade,  and  forcibly  enter  the  houfe  of 
Edinbelly,  where  the  faid  Jean  Key  was  refiding  in  family  with  her  mo- 
ther, and  other  her  relations,  and  where  fhe  was  lying  and  ri/ing  nightly 
and  daily :  That  upon  this  alarm  the  faid  Jean  Key  having  hid  herfelf 
in  a  clofet,  the  prifoner,  and  his  accomplices,  by  threats  compelled 
tier  mother  to  difcover  where  fhe  was ;  and  then  having  told  her  their 
purpofe  of  obliging  her  to  marry  the  faid  Robert  Macgregor,  and 
upon  her  defiring  fome  time  to  deliberate  on  fuch  a  propofal  from  a 
man  witli  whom  fhe  had  no  acquaintance,  the  prifoner,  and  his  ac- 
complices, laid  violent  hands  on  her,  and  while  fhe  was  making  all 
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the  refiftance  in  her  power,  and  crying  out  for  help,  dragged  her  to 
the  door,  tied.her  hands  with  ropes,  mounted  her  upon  a  horfe  be- 
fore the  faid  Robert  Macgregor,  or  one  or  other  of  his  accomplices^ 
placing  her  body  acrofs  the  hcwrfe,  upon  the  fore-piart  of  the  faddle  j 
and  in  this  manner  violently  carried  her  oflf  againft  her  will :  Thar 
fhe  was  firft  carried  to  a  place  called  Ruindetman^  afterwards  to  the 
upper  end  of  Loch  Lomond,  where  fhe  was  detained  in  captivity,, 
und  carried  from  place  to  place  for  three  months  :  That  during  this 
her  captivity,  the  priibner  and  his  accomplices  caufed  the  form  of 
a  pretended  marriage  to  be  celebrated  betwixt  her  and  the  faid  Ro- 
bert Macgregor,  without  her  free  confcnt,  and  againft  her  will ;  and  un- 
der the  colour  of  confummating  the  faid  pretended  marriage,  the  faid 
Robert  Macgregor,  the  pretended  hufband,  with  the  afllflance  of  the 
prifbner,  and  others  their  accomplices,,  did,  at  fbme  one  or  other  of 
the  places  where  the  faid  Jean  Key  was  thus  carried  and  detained^ 
forcibly  ravifh  her,  by  violating  her  chafllty,  without  her  confent,, 
and  againft  her  will.     At  Icaft  art  arid  part,  &c- 

The  indifbncnt  referred  to  feveral  writings,  as  lodged  in  the 
hands  of  the  clot  of  court,  tq  be  ufed  as  evidence  againft  the  pri- 
fbner ;  and,  among  others,  to  two  declarations  emitted  by  Jean  Key,, 
befbre  the  court  of  jufticiary,  of  date  the  20th  of  May,  and  7th  of 
June  1 75 1 ;  the  occafion  of  which  was  this. 

While  Jean  Key  was  in  captivity,  a  petition  was  prefented,  by  her 
mother  and  brother,  to  the  court  of  feflion,  fetting  forth  her  abduc^ 
ticm  as  above,  and  that  feveral  attempts  had  been  made  in  vain  hj 
her  friends,  with  the  af&flance  of  a  party  of  his  Majefly*s  forces,  to 
relieve  her ;  and  that  in  the  mean  time  no  body  had  power  to  ma- 
nage her  affairs,  therefore  praying  the  court  to  appoint  a  &dlor  up- 
on her  eftate  and  efie<^s,  witih  power  to  apply,  out^  the  fame, 
what  fums  may  be  neceflary  for  recovering  her  from  captivity,  and 

bringing  die  offenders  to  juflice.     The  court  appointed  a  fador  ac* 
cordingly. 

This  fequefb-ation  was  very  difagreeable  to  the  offenders,  as  it 
fruftrated  their  purpofe  of  getting  pofTeifion  of  Jean  Key's  eftate ;  in 

order 
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order  there£ort  to  get  it  removed,  the  jMifoner  brought  Jean  Key 
with  him  to  Edinburgh,  and  a  bill  of  fufpenj&on,  figned  by  her  and 
a  writer  to  the  fignct,  was  jacefented  j  fetting  forth.  That  £hc  had  been 
carried  Otflfas  above  with  fbme  appearance  of  violence ;  yet  that  tliat  was 
done  in  coniequence  of  a  concert  betwixt  her  and  Robert  Macgregcwr, 
in  order  to  preferve  appearances  of  decency  on  her  part,  flie  having 
been  bnt  two  months  a  widow;  that  afterwards  fhe  had  been  formally 
and  wilHngly  married  to  him,  and  refolved  to  live  dutifully  and  decent-* 
ly  with  him  as  her  lawful  hufband ;  upon  which  account  the  factory 
ought  to  be  fufpexulcd,  as  there  was -no  evidence  to  be  bro^ghtof 
ber  captivity ;  and  fhe  was  ready  to  appear  in  court,  to  fhow,  that 
fhe  was  under  no  force,  conftraint,  or  influence* 

This  bill,  however,  was  refused,  by  the  Lord  Ordinary  on  the  5th 
of  March  1 75 1  ;  and  a  fecond  bill  to  the  fame  purpofe  having  been 
prdented  im  the  i8th  of  the  iaid  months  it  too  was  refufed  by  three 
iiords  of  Seffion,  who  were  aUb  Lords  of  Jufticiary.  On  the  iame  day 
thefe  Lords  hdd  a  court  of  jufliciary,  ainl  caufed  Jean  Key  to  be 
brought  before  them :  and  at  this  time,  on  examination,  ^^  {he  ac* 
^^'  knowledged,  that  fhe  had  been  with  the  perfons  againft  whom  the 
**  warrants  had  been  granted  on  her  account  j  and  that  fhe  was,  up- 
**  on  the  Monday  after  fhe  was  taken  away,  married  to  the  faid  Ro- 
**  bcrt  Macgregor  alias  Drummond,  by  one  who  figned  his  name 
**^  Smith;  and  that  fhe  inclined  to  adhere  to  the  marriage/* 

This  notwidil^anding,  the  Lords,  in  confideration  of  the  whole 
circumftances  of  the  cafe,  the  outlawry  againft  Robert  Drummond,; 
his^  and  his  accomplices  abfconding,  the  evidence  of  the  forcible  ab- 
dudlion  arifing  from  a  precognition  that  had  been  taken^  the  poffi--' 
bility  that  Jean  Key  might  ftill  be  under  impreffions,  the  reafonable-5 
nefs  of  her  being  fequeftrated  in  fbme  proper  houie,  where  her  rela- 
tions might  have  accefs  to  her,  and  where  fhe  might  be  at  liberty  to 
determine  with  herfdf  what  is  proper  to  be  done,  in  an  event  of  fb 
great  confequence  to  her ;  therefore  they  order  hgr  to  be  carried  to 
a  gentleman's  houfe  in  the  fuburbs,  and  that  fhe  fhall  remain  and 
be  entertained  there  by  him  till  the  4th  of  June  next^  unlefs  the 

S  2  court 
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court  order  her  to  be  fet  at  liberty  fooner ;  and  that  he  Ihall  allow 
accefs  to  fuch  of  her  relations  and  friends  as  fhe  chnfes  to  fee,  but 

fo  as  not  to  adniit  a  number  of  perfons  together ;  and  that  he  fhalL 

«  

take  care  llie  be  not  forcibly  carried  off,  or  allowed  to  go  out  of  his. 
houfe,  without  the  order  of  court ;  and  recommend  to  the  magiftrates^ 
of  Edinburgh,  to  give  their  afliftance  for  making  thefe  dire(5lions  ef- 
fedlual,  by  placing  centinels  at  faid  houfe,  and  other  precautions.. 

On  the  2oth  of  May  17JI,  Jean  Key  was  again  brought  before 
the  court ;  and  then  flie  gave  a  fall  detail  of  all  the  circumftances  o£ 
her  abduiftion,  detention,  marriage,  and  its  confununation.  She 
declared  Ihe  had  been  all  along  under  force,  and  had  been  compelled, 
by  threats  againft  her  relations,  to  fign  the  bill  of  fufpenfion ;  but 
that  the  vvriter  knew  nothing  of  this ;  and  that  Ihe  was  not  willing^ 
to  adhere  to  Robert  Macgre^or  as  her  hufbandi 

On  the  4th  June  fhe  adhered  to  this  declaration: ;  and  added;  that 
fhe  had  been  compelled  by  threats  to  copy  and  %n  a  letter,  bearing 
date  twenty  days  before  her  abdu<£lion,  and  containing  an  invita- 
tion to  Robert  Macgregor  to  carry  her  off;  the  fcroU  of  which  letter 
was  drawn  by  his  brother  James; 

The  trial  of  James  came  on  before  the  Lords  of  Judiciary  on  the 
13th  of  July  1752  ;  when  the  relevancy  of  the  crimes  charged  was 
difputed  by  his  cotinfel,  and  fupported  by  the  crown-lawyers. 

The  court  having  ordered  informations,  they  were  prepared  ac- 
cordingly ;  that  for  the  crown  by  Mr  Grant,  then  Lord  Advocate; 
that  for  the  prifoner  by  Mr  LockhartJ 

The  information  for  the  prifoner,  in  point  of  faA,  pleaded,  That 
the  abdudlion,  though  apparently  forcible,  was.  in  reality  with  her 
confent,  in  confequence  of  the  concert  above  mentioned  r  and  the 
information  for  the  crown  admitted,  that  this  alledgeance^  if  pro- 
ved, would  be  very  material  for  the  prifoner's  defence  j  and  there- 
fore agreed  he  fliould  be  allowed  to  prove  it,  and  every  pertinent 
circumftance  for  evincing  or  confirming  it. 

The  firft  defence,  in  point  of  law,  as  relevant  to  alleviate  the  pu- 
niftiment,  was  founded  on  the  ad  161 2,  againft  ravijfnng  of  women ; 

which 
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which  provides.  That  when  perfons  profccuted  as  art  and  part  of 
ravifhing  women,  defend  thcmfelves  upon  the  fubftquent  confent  of, 
or  declaration  by  the  woman,  that  fhe  went  with  him  of  her  own 
free  will ;  though  that  fhall  exempt  them  from  capital  punifhment, 
yet  if  her  parents,  neareft  in  kin,  or  the  King's  Advocate,  obtain  a 
verdidl,  finding,  that  at  firft  the  fadl  was  violently  and  forcibly  done 
againft  her  will,  fuch  confent  or  declaration  fhall  not  exempt  them: 
from  an  arbitrary  punifhment. 

This  confent,  the  prifoner  argued,  might  be  given  in  various 
forms  J  and  was  mofl  properly  implied  from  acceptance  of  the  ra- 
vifher  as  a  huiband ;  and  that  would  be  proved  in  this  cafe. In- 
dependent of  this,  fubfequent  confent,  the  adt  puts  it  in  the  power  of 
the  woman  to  mitigate  the  puniflmient,  by  a  declaration  ex  pqftfaBa 
that  fhe  had  gone  with  the  ravi&er  of  her  own  free  will :  and  the 
law  does  not  regard  whether  this  be  true  or  falfe  ;  on  the  contrary,;, 
it  fuppofes  it  to  be  abfolutely  falfe,  and  that  upon  an  after  trial  it  w:ill 
be  proved  the  fad  was  at  firft  violently  done.. 

As  therefore  it  appeared  from  the  evidence  given  for  the  profecu- 
tor,  that  J^an  Key  had,  once  and  again,  emitted  fuch  declaration^ 
that,  whether  true  or  falfe,  muft  operate  a  reftridlion  of  the  punifh- 
ment J  and  Jean  Key  could  not  afterwards  retraifl  it,  by  which  there 
arofe  ?ijus  quttfitum  to  all  concerned,  fo  as  to  fubjedl  them  to  tha 
pains  of  death. 

If  the  profecutor  indeed  coidd  prove,  that  Jean  Key  had  been  conr 
cufled  to  make  fuch  declaration,  the  cafe  might  vary :  but  he  did 
not  alledge  this  y  only  would  have  it  prefumed,  that  it  had  proceed'^ 
ed  from  the  impreffions  fhe  had  received  fr-om  the  violence  formerly 
fuftained,  and.  a  terror  of  the  like  in  time  coming, 

And  fuppofing  the  import  and  operation  of  the  ftatute,  as  to  the 
principal  crime  of  rape,  to  be  as  above  flated,  a  reftriclion  muft 
likcwife  take  place  as  to  the  other  crimes  charged,  which  were  but 
fteps  intermediate  and  preparatory  to  it. 

Hitherto  the  prifoner  had  argued  upon  fuppofition^  that  not  only 
rape,  the  principal  offence,  was  capital,  (which  he  admitted),    but 

that 
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that  the  other  offences  charged  were  fo  too ;  but  he  was  advifedi 
thcfe,  in  the  form  and  nianner  charged,  were  not  fb. 

As  to  the  hamefuckcn,  in  ancient  times,  when  deadly  feuds  and 
animofities  fublifted  among  many  families  in  this  country,  there 
might  be  fome  reafon  for  making  this  crime  capital ;  and  no  doubt 
in  fome  old  cafes,  it  had  been  found  to  be  fo  ;  but  later  practice  had 

receded  from  this  feverity. ^As  to  the  cafe  of  Haldane,  1 71 8,  it  was 

only  by  conftrudlion  or  implication  the  profecutor  could  infer,  that 
hamefucken  was  in  that  cafe  fuppofed  to  be  capital  j  but,  as  it  ap*' 
pears  from  the  proceedings,  that  point  was  not  argued  j  Haldane  ha- 
ving refted  his  defence  on  objedlions  to  die  form  of  the  libel,  the 
judgement  upon  the  rekvancy  cannot  be  appealed  to  as  a  prece- 
dent,  As  to  the  cafe  of  Campbell  and  Mackinnon  in  1725,  the 

judgement  was  imjuft ;  as  the  perfon  againft  whom  the  invafion  was 
intended,  was  not  in  his  houfe  when  it  was  forcibly  entered*  A 
fift  was  granted  by  three  Lords  of  Jufticiary ;  but  by  fome  unlucky 
accident,  that  was  allowed  to  expire,  and  execution  followed. 

But  further,  the  fadts  charged  in  this  indidhnent  do  not  amount 
to  hamefucken,  unleft  every  injury  done  to  a  perfon  in  his  own 
houfe  falls  under  that  denomination.  The  eilence  of  that  crime  con- 
fifts  in  an  affault  upon  a  perfon  in  his  own  houfe,  when  the  a<?l  of 
violence  concurs  with  the  animus  injuriandi  Hence,  ihould  a  houfe 
be  invaded  in  order  to  bum  it,  or  rob  it,  however  atrocious  fiich 
offence  may  be,  it  would  not  infer  hamefocken,  if  no  ailault  had 
been  committed  upon  any  perfem.  And  upon  the  fame  principle, 
ihould  a  rape  be  committed  upon  a  woman  within  her  own  houfe, 
though  this  would  be  criminal,  and  capital,  yet  it  would  not  be 
hamefucken,  as  the  criminal  a<3:  did  not  proceed  from  any  purpofe 
to  affault  or  injure  the  perfon,  fed  Kbidinis  eatifa^  /.  39.  ff.  Dc 
furt.  Now  in  this  cafe,  all  the  violence  is  charged  or  admitted  to 
have  proceeded,  not  from  any  purpofe  to  afTault  or  injure  Jeaq  Key's 
perfon,  but  to  accomplifh  a  marriage  with  her. 

As  to  the  abdudtion,   and  forcible  marriage,   to  prove  thefe  were 

not 
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not  capital,  die  argument  and  judgement  in  the  cafe  of  Thomas  Gray 
^as  referred  to.     See  N^  59. 

As  to  the  laft  article  of  the  indi<flment,  which  charges  an  ac- 
tual rape,  that  is  admitted  to  be  capital :  but  the  defence  is  rcfted, 
\ft%  upon  a  denial  of  the  fa<5l ;  ^dly^  upon  the  proof  offered,  that 
Jean  Key  had  previoufly  agreed  to  the  marriage,  and  confented  to 
her  abdudion  j  lajily^  iuppofing  this  concen  fliauld  not  be  proved^ 
upon  her  fubfequent  conient  and  declaration  as  above  ftated. 

As  to  Ae  competency  of  admitting  as  evidence  Jean  Key  V  decla- 
rations of  date  20th  May  and  4th  June,  it  is  at  leafl  doubtful  whe- 
dier  Jean  Key,  had  (he  been  alive,  ought  to  have  been  examined  as 
a  witnefs ;  efpecially  with  regard  to  thoie  particulars^  as  to*  which^ 
it  is  evident  from  the  indi<5hnent  itfelf,  there  could  be  no  penury  oT 
wimefTes:. 

The  rule  of  law  is,  ^ffid  tejlihis^  nm  teJUmoniisy  crtdendum  r  and  the 
juftice  of  it  is  obvious ;  for  no  man  could  be  fafe  if  fvKh  declarations- 
are  to  be  regarded.  The  perfbn  againft  whom*  they  are  emitted  has 
no  opportunity  of  putting  crofs  queftions ;  the  jury  have  no  opportu- 
nity of  judging  of  the  credibility  of  what  is  iaid  from  the  appearance 
and  manner  of  the  declarant ;  and  he  is  not  under  the  awe  of  aa 

oath. Confeffions  by  parties  themfdves^  have  been  received  as» 

evidence  though  extrajudicial ;  and  perhaps  with  reafon,  as  a  par- 
ty's confeffion  is  his  own  a(S^,  and  may  be  proved,  as  well  as  any  o- 
ther  a<5l  of  his,  by  witneflcs  examined  in  prefence  of  him  and  of  the 
jury  :  but  it  would  be  dangerous  and  unrealbnable  to  draw  any  ar- 
gument from  this,  for  admitting  as  evidence  againft  a  prifoner  the 
declaratictfis  of  third  parties  not  upon  oath.  . 

The  information  for  the  crown,  in  anfwcr,  argued, — As  to  the 
hamefucken,  that  the  fiawSls  charged  amounted  to*  a  true,  proper,  and 
atrocious  hamefucken,  punifliable  as  fuch,  fuppofing  the  punifliment 
ihould  go  higher  than  the  injuries  received  per  ft  would  have  done,, 
had  they  been  committed  upon  Jean  Key  elfewhere  than  in  her  owa 
lioufe ;  as,  e.  g.  upon  the  high-road,  or  in  "any  other  houfe  where 
flie  had  been  accidrntally  met  with.    Skene,  in  his  treatife,  Dc  'uerh.. 
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yi[g'n.  voce  Hamefucken,  and  upon  Crimes,  c.  9.  defines  it  thus :  "  It 
is  when  any  perfon  violently,  without  licence,  and  contrary  to 
the  King's  peace,  enters  within  a  man's  houfe,  or  feeks  him  at  the 
fame,  or  aflailzies  his  houfe,  (as  is  written  in  the  bed  books), 
which  crime  is  punifliable  as  ravifhing  of  women :  which  is  e- 
*'  fteemed  a  great  crime,  contrary  the  common  weil,  quietnefs,  and 
"peace  of  the  country ;  quia  unicuiquc  domusfuaeji  tutifftmum  refu^ 
"  giumr  Nor  is  this  crime  peculiar  to  Scotland;  Matth^eus^  De  cri^ 
minibus^  tit.  De  iri  publica^  c.  4. 

The  injuries,  with  intention  to  commit  which  Jean  Key  was  af- 
faulted  in  her  own  houie,  were,  without  comparifbn,  greater  than 
if  the  prifoner  and  hijs  accomplices  had  been  contented  with  giving  - 
her  a  box  on  the  ear,  or  had  even  violently  beat  and  bruifed  hen 
Any  thing  lefs  than  the  murder  of  Jean  Key  would  have  been  a  finall- 
er  injury  or  damage,  than  what  this  hamefucken  was  committed  to 
bring  upon  her;  which  was  to  rob  her,  not  indeed  of  life,  but  of 
every  thing  that  is  valuable  in  it. 

It  may  be  true,  that  in  later  times,  the  law  of  hamefucken  has 
been  rarely  put  in  execution  :  but  that  is  owing  to  the  advancement 
of  civility  and  good  manners  in  this  country.  But  it  ill  becomes 
thofe  who  difgrace  and  Ihock  the  prefent  age,  by  committing  barba- 
rities long  unheard  of,  to  alledge,  the  law  is  obfolete  which  was  in- 
troduced for  reftraining  them  ;  as  they  themfelves,  by  now  commit- 
ting fuch  enormities,  demonftrate,  that  the  law  fliould  be  flill  enfor- 
ced for  the  common^fafety  of  mankind. 

In  truth,  the  law  is  ftill  in  force,  though,  like  all  other  penal 
laws,  it  lies  ajltep  till  occafion  offers  for  exerting  its  terrors :  but  it  is 
not  deadly  and  it  will  an/wer  in  this  cafe  to  the  call  of  juftice,  which 
is  loud  for  'vengeance.  No  decifion  has  found,  no  lawyer  faid,  that 
it  was  obfolete.     Mackenzie,  Forbes,  Bayne,  teach  the  reverfe. 

As  to  Haldane's  cafe,  on  the  5th  of  Auguft  1718,  in  a  full  court 
of  judiciary,  where  were  prefent,  among  others,  the  Lord  Juftice- 
General,  and  Sir  AValter  Pringle,  Lord  Newhall,  this  interlocutor 
was  pronounced.     **  Having  confidered  this  hbel,  and  the  debate 

**  thereon, 
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thereon,  they  find  the  fa<5ts  as  Hbclkd  not  to  be  of  a  nature  fb  ^2- 
trociow  as  to  infer  the  crime  of  hameHicken :  And  find,  the  put- 
fiaers  not  having  kkfifted,  in  tfceir  pleading,  or  in  their  informa- 


ii 
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^^  tion,  that  in  cafe  dke  faid  fadls  (hould  not  be  found  to  amount  to 
**  feid  crime  of  hame^cken,  the  libel  ftiould  be  reftrifled  to  an  ar- 


bitrary  jpuniihment;^  as  in  the  cftfe  of  a  riot,  the  laid  Lords  do 
therefore  defert  the  di^tjhnplkiter ;  but  without  prejudice  to  the 
purfiiers  to  raife  criminal  letters,  amd  to  infift  againft  the  defend- 
*'  ers  for  the  riot  and  atrocious  injuries  libelled,  as  accords/*  Tliis 
plainly  Jupfq/is^  that  the  law  o£  hamefucken  ftabds  as  yet  in  full 
foaxre,  though  it  was  juftly  fbUrnd  not  applicable  in  that  cafe  to  take  a-* 
way  the  Uves  of  a  collecSlor  of  the  cuftoms,  and  four  men  his  affift- 
ants,  who,  with  the  warrant  of  a  magiftrate,  lawfully  entered  the 
houie  of  a  finuggkr,  thongh  they  behaved  roughly,  and  pferhaps 
injurioufiy,  to  the  matter  of  the  houfe,  and  the  brother  of  the  per«^ 
ion  there  apprehended. 

In  the  caife  of  Campbell  and  Mackinnon  in  1 725,  dit  lalv^  of  hame- 
fucken  had  its  full  d£k€L  Thefe  men  were  condemned  to  deadi  for 
it.  A  fift  indeed  was  granted  by  three  Lords  of  Jufticiary  till  the 
i^th  of  June,  frovijb^  That  if  no  further  ftop  was  granted,  the  ma- 
giftrates  of  lavemefs  fiiould  put  the  fentence  in  execution.  The  view 
o£  winch  was,  to  give  the  whole  Lords  of  Jufticiary  an  opportunity 
of  deliberating  on  the  cafe,  they  being  to  affemble  as  Lords  of  Sef- 
fion  01*  the  ift  of  June.  On  the  8th  of  June,  "  The  Lords  of  Jufti- 
"  ciary,  tddng  to  their  confideration,  that  there  was  no  application 
**  made  to  them  by  the  fufpenders,  nor  the  bill  produced,  or  put  in 
the  hands  of  the  clerk  of  court,  therefore  they  declared  they  would 
mterpofe  no  further  in  the  faid  matter,  but  leave  the  fame  to  the 

"  courfe  of  law." This  they  never  would  have  done  on  the  bare. 

negle<5l,  perhaps,  of  an  agent  to  bring  back  the  bill  of  fufpenfion, 
on  which  the  flay  of  execution  was  granted,  had  they  been  of  opi^ 
nion,  thkt  hamefucken  was  no  longer  a  crime ^  or  a  capital  crime j  by; 
the  law  of  Scotland. 

T  As, 


4& 
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As  to  die  forcible  abduiflion  and  marriage,  the  profecutor  is  fen- 
fible  of  the  difadvantage  under  which  he  mtifl  plead,  that  the  fame 
may,  or  ought  to  be,  capitally  puniflied,  (for  if  it  may^  it  certainFy 
ought)^  by  reafon  of  the  judgement  in,  Gray's  cafe,  finding  the  libel 
relevant  only  for  an  arbitrary  punijhinent.  But  in  that  cafe  the  abduc- 
tion libelled  was  not  dire  flly  forcible  y  there  was  a  mixture  of  fraud ; 
and  therefore  tlie  judgement  in  that  cafe  is  not  a  precedent  in  point 
to  this,  in  which  the  abducflion  and  marriage  are  libelled  to  have 
been  brought  about  by  downright  force.  The  profecutor  hopes,, 
therefore,  he  will  be  forgiven,  when  he  begs  leave  to  treat  this  que- 
ftion  as  yet  entire  in  fueh  a  eafe^  a&  the  prefent ;  and  to  pray  the 
judgement  of  the  court  upon  it  vn  this  caufe..  [Here  the  argument 
for  the  crown  in  Gray's  cafe  was  repeated  J 

As  to  the  argument  for  reftriifling  the  punifliment  of  rape  in  this 
cafe,  the  ena(5fanent  of  the  ftatute  1 6 1 2  is  a  piece  of  mercy  extended  to. 
die  guilty  for  the  fake  of  the  innocent.  A  womaa  who,has  been  ravifhed^ 
will  feldom  have  a  good  chance  to  obtain  an  agreeable  eftablifhment 
for  herfelf  in  marriage  with  another  man.     On  this  account,  fhe  is 
indulged  with  a  power  of  faving  him  who  wronged  her,  by  taking 
him  for  her  hufband*.    And  no  example  can  be  givcm  of  a  woman 
who  had  fuficred  fiich  injur)^^  and  after  that  gave  a  declaration  o£ 
her  confent,    or  that  Ihe  went  with  the  man  of  her  own  free  will*, 
that  did  not  at  the  fame  time  adhere  to,  and  live  with  the  man  as. 
his  wife  ;  thereby  affording  the  moft  certain  evidence  of  a  reconcilia^ 
tion  with  the  offender,  and  of  her  election  to  become  his  wife^  as  the: 
lead  of  tr^'Q  evils.. 

But  Jean  Key,  as  foon  as  truly  at  liberty,  declared  her  deep  fenfe  of 
the  grievous  injury  Ihe  had  fuffered,  and  of  her  abhorrence  of  Ro- 
bert Macgregor ;  and  proved  her  fincerity  in  this,  by  avoiding  him 
ever  after  while  flie  lived. 

The  confent  or  declaration  intended'  by  the  ftatute  muft  be  free^ 
and  voluntary  ;.  but  the  prifoner  has  referred  to  no  declaration  by 
Jean  Key  that  can  be  at  all  credible,  or  that  is  made  in  unfufpecfled' 
circumftances,  abftra<^ng  from  the  fubfequent  judicial  declarations 

,that 
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that  fervcd  to  explain  and  account  for^  rather  than  to  retraSi^  any 
former  appearances  of  confcnt  that  Ihe  had  given,  whether  by  way 
ofjiratagem  to  get  them  to  bring  her  to  Edinburgh,  or  after  fhc 
came  there,  till  fhe  was  taken  out  of  the  power  of  this  prifoucr  by 
the  wifdom  and  juftice  of  this  court. 

As  to  the  competency  of  admitting  Jean  Key's  declarations  as  evi- 
d.ence,  — The  proof  of  crimes  is  not  confined  to  the  teftimony 
of  witnefles  upon  oath,  but  documents  in  ivriting  are  admitted  ;  fome- 
times  extrajudicial  confeilions  of  the  prifoner,  fometimes  letters,  ei- 
ther from  or  to  him,  or  otherwife  relative  to  the  fubjedl  of  the  trial, 
though  the  contents  could  not  be  written  upon  oath ;  and  many  fuch 
letters  were  produced  in  the  late  folemn  trial  of  Lord  Lovat.  If  there 
be  any  doubt  of  the  veracity  of  what  fuch  writings  contain,  the  ju- 
ry will  make  proper  allowance  for  their  not  being  upon  oath.  In 
this  cafei  there  can  be  no  doubt,  that  Jean  Key  fpoke  what  is  con- 
tained in  thefe  declarations,  whether  that  be  true  or  not ;  for  they 
were  t^ken  by  the  judges  of  this  court,  who  had  no  temptation  or 
intereft  to  regard  any  thiiig  but  truth. 

Laft  of  all,  Jean  Key  was  the  perlbn  invaded  and  opprefTed  by 
the  proceedings  complained  of  at  the  fuit  of  the  l^ng,  for  the  fake 
of  public  juftice ;  and  flie  would  have  been  a  good  witnefs  for  the 
King  J  but  fhe  herfelf  is  notv  deady  and  was  fo  before  this  prifoner 
was  apprehended.  Though  hearlay-evidence  is  not  to  be  admitted, 
either  in  civil  or  criminal  cafes  j  yet  the  diHa  defunHi  who  fuflered 
the  wrong,  the  perfon,  fuppofe,  who  received  wounds,  of  which 
he  or  fhe  afterwards  died,  are  always  admitted  to  be  proved  by  wit- 
nefles, and  g^ven  in  evidence  j  and  were  fo  in  the  late  cafe  of  Nor- 
mand  Rofs,  condemned  to  death  for  the  murder  of  his  miftrefs. 

Thefe  informations  were  advifed  by  the  Lords  on  the  3 1  ft  of  July 
1752,  when  the  following  interlocutor  was  pronounced:  ^*  Having 
confidered  the  indidlment,  purfued  at  the  inftance  of  William 
Grant  of  Preflongrange,  Efq;  his  Majefty's  Advocate,  for  his 
Majefty's  intereft,  againft  James  Macgregor,  alias  Drummond, 
alias  James  More,  pannel,  with  the  foregoing  debate  thereupon, 
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^*  they  find  the  crimes  charg^  agaiiift  the  laid  pannd,  in  the  fbrc- 
"  faid  indi<SmeAt^  jointfy  and Jk'Mrailjf  rebevant  to  infer  the  pains  of' 
"  law ;  but  allow  the  panuel  tt>  prove  all  fiwfts  and  circumflanceft 
•*  that  may  tend,  either  to  the  exx:ulpatioa  or  aUeviatioaofhis guilt; 
and  remit  the  pannel^  with  the  indidliin/eat  as  fi3und  rd^aot,  ca» 
"  the  knowledge  of  an  affize." 

The  )uvf  returned  the  following  verdidli  **  They  ali  ia  ooe  voicr 
"  iibd  k  proven,  That,  at  the  time  libelled,  the  iaid  James  Macgregor;, 
*>  alias  Drummond,  alias  James  More,,  the  pannel^  with  his  brother 
Robert  Campbell,  alias  Macgtcgor,  and  divers  other  lawkfs  per-*- 
fans,  fome  of  whom,  and  particularly  the  pannel,  were  armed  withi 
*'  fwords,  piftols,,  and  other  warlike  weapons,  entered  t^e  houfe  of  E- 
^  dinbe^ly,  which  belonged  to  the  now  deceafed  Jean  Kefy,  dofignedl 
^  in.the  indiiSbneni:;,  and  in.  which  (he.  and  her  mother  and  j&mil]f;* 
^  then*  dwelt  and  refided,.in  a  lawlefs,  forcible^  and  hoftite  msuiner ;; 
^^  anddid^  within*  dbe  faid  houfe,.  attack,  iuvad<e,  and  luy  violent  haxids* 
*'  upon  the  perfon  of  the  £aid  Jean.  Key,  in  order  to-  carry  her  out  of 
•*  and  away  from  her  faid  houfe :  And  by  majority  of  voices  they  find 
"  it  not  proven.  That:  the  feid  Jean  Key  was  privy  or  confenting'  tO' 
^*  the  faid  Robert  Macgrcgor,  alias  Campbell,  or  the  pannel,  or  their 
"  accomplices^  entering  the  faid  houfe,  or  their  defign  of  carrying; 
^*  her  off.:  And  they  all  in  one  voice  find  it  proven,  That  the  pan- 
**  nclv  in  coflnpany  o£  the  £aid  liobert  Campbell,  alias  Macgregor;, 
^*  his. brother,  and  others  their  accomplices,  the  time  libelled,  for- 
cibly carried  the  perfon  o£  the  faid  Jean  Key  out  of  and  away 
ffom  her  forefaid  houfe  of  Edinbelly,  to  the  houfe  of  John  Leckie 
makman^in:  Buchanan,  and  from  thence  to  a  public  houfe  at  Ruin- 
dennaa,  then  pofTeflbd  by  Alexander  Col  MacCol,  alias  Macgre- 
gor;  and  there,  or  in  tlxe  nei^hbourlj^)od  thereof,  put  her  aboard 
a  boat  upon  the  loch  of  Lochlomond«  But  they  alfo  all  in  one 
voice  find  it  proven,  for  alleviation  of  the  pannel's  guilt  in  the 
premiffes,  That  the  faid  Jean  Key  did  afterwards  acquiefce  in  her 
"  condition.  And  finally,  the  aflize  all.  in  one  voice  find  the  for- 
^*  cible  marriage  and- rape  libelled,  not  proven,!' 

The 
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The  court  dekyed  pronouacing  judgement  till  next  day.  Then- 
twelve  o£  the  jurors  made  tdnder  to  the  court  of  a  declaration,  im- 
jKirting,  that  they  underftood,  that  wiiat  they  found  proved  for  al- 
irviating  the  prifoner's  guilt,  would  have  exempted  him  from  a  capi- 
tal  j^uniihmeAt.  A  thirteenth  juror  appeared  m  court,  who  declared 
he  had  been  with  t&e  foreman^  of  rhe  jury  the  night  preceding,  at  his 
Ikoufe  inr  the  countary,  when  this  declaration  v^as  fent  ta  him:  to  be 
igned;  which  hcf  the  foreman  refused,,  as  vmdl  as  the  other,  who  was^ 
with  him ;  but  the  Baft  declared  in  court,,  that  he  concurred  with 
Ae  twelve  in  wifliing  an  arbitrary  puniffiment  onPy  to  be  infliftcd. 

The  court  abfolutely  reftifed  to  receive  diis  declaration  ;  and  told 

■ 

the  jury,  it  was  altogether  irregular;  and  indeed  illegal,  and  erf'  dan- 
gerous  example ;  that  the  law  of  Scotland  was  fo  highly  cautious  and 
jealous  of  the  very  poffibility  of  tampering  with  the  jtiry,  that  it  had 
been  provided  fty  ftatute,  That  if,  after  they  are  inclofed,  and  before 
making  out  tjieir  v€rdi<ft,  any  perfon  have  But  accefs  to  talk  with 
^em,  the  pannel  ihall  be,  ipfo^faShy.  acquitted  j  and  that  though 
ifhe  dfeclaration  now  offeredwas  on  themerciful  fide,  yerif  fuch  pradlice 
were  to  heallbwed,  it  mufl  be  equally  competent  againft  the  prifon- 
er  as  for  him  ;  and  it  was  eafy  ta  fee  what  bad'  ufe  might  be  made 
©f  fuch  pra<3ice,  if  this  country  fhould  fall  under' the  like  rigid  or 
arbitrary  government  that  it  had  in  former  times  experienced ;  and 
that  though  the  court,  having  no  lufpicion  of  any  bad  motive  or 
intention  in  thegenclemen  who  had  fallen  intothi's  irregularity,  did 
therefore  infli<fl  no  cen&re  upon  them,  yet  they  abfolutely  refufed 
to  take  the  declaration^  andCgnified  their  difapprobation  of  the  llep.. 
'  Counsel  were  then  heard-  on  both  fides  upon  the  import  of  the  ver- 
&€t\.  after  which  informations  were  ord^ed^  and  dr^wn  by  the 
feme  gendemen  who  wrote  the  former.  That  for  the  prisoner  was  firft 
given  iui  *.. 

•  Pdhaps  regularly,  it  always  ougEt,  as  r^rs  excipiendo  ^t  oBor  \  but  if hentlie 
prifoner  expreffes  a  dcCre  to  fee  that  foi  the  profccutor,  it  is  feldom  or  never  refu- 
fed.    It  was  eafier  to  abridge  the  argument  •in  the  former  informations,  by  putting 
Ac  prifoner's  firft.. 

ift 
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Oljeftioni.fortheprifoner.  Though  the  indiamentclxaLrgcd,  that  Jeaii 
Key  refided  m  the  houfe  of  EdinbellyV  and  was  there  lymg  and  rifing 
nightly  and  daily  ;  yet  the  verdiiSl  does  not  find  this  proved.  And 
further,  chough  it  finds  that  the  houfe  of  Edinbelly  was'  forcibly 
entered,  and  fhe  forcibly  carried  from  it ;  yet  it  does  not  find,  thao 
the  entry  into  the  houfe  was  with  a  view  to  commit  that  injury. 

Anfwer.  The  locus  tklUli  is  indeed  effential  in  hamefucken ;  but 
neither  law  nor  rcafon  require  a  particular  form  of  words  to  be  ufed 
by  the  jury  in  defcribiiag  it.  They  have  found  the  houfe  of  Edin- 
belly belonged  to  Jean  Key ;  that  ihe  was  refiding  there ;  and  that 
fhe  was  violently  invaded  there,  in  order  to  carry  her  away  from  her 
faid  houfe ;  and  that  Ihe  was  accordingly  cairied  away  by  the  prifon- 
er  and  his  accomplices,  f rova  her  fore/aid  houfe  of  Edinbelly.  hs^  to 
the  oAer  part  of  the  objeftion,  the  verdidl  finds,  the  prifoner  and 
his  accomplices  did  attack,  invade,  and  lay  violent  hands  on  Jean 
Key^  ^«  order  to  carry  her  out  and  aivay  from  her  faid  houfe.  It  might 
be  added,  that  the  very  defence  pleaded  for  the  prifoner,  viz.  That 
the  houfe  was  entered,  and  force  feemingly  ufed,  in  confequence  of 
a  concert  with  Jean  Key,  did  imply,  and  admit,  the  purpofe  of  the 
entry  was  the  abdudlion  :  but  that  defence  the  jury  have  not  found 
•proved. 

Obj.  2.  The  jury  have  found,  that  Jean  Key  acquiefced  in  her  condition, 
and  that  this  alleviates  the  prifoner  §  guilt  in  the  premifles.  Though 
by  fo  finding  tliey  fliould  have  exceeded  their  powers ;  yet  if  fuch  ac- 
quiefcence  on  the  part  of  Jean  Key  would  in  law  be  an  alleviation, 
^e  prifoner  s  plea  for  a  reftridlion  of  the  punifhment  will  not  be 
hurt,  by  his  having  for  him,  on  this  point,  the  judgement  of  the 
Jury,  who  could  have  acquitted  him  totally.  The  acquiefcence^ 
ought  to  alleviate  and  reftridl :  for  hamefucken  is  punilhable  as  rape ; 
now  as  the  acquiefcence  of  the  woman  alleviates  and  reftri(Ss  the 
punilhment  of  rape,  fo  fhould  it  that  of  hamefucken. 

Anf  That  part  of  the  verdidl  cannot  hurt  the  preceding,  which 
is  pertinent  to  the  iflue,  and  finds  the  crime  of  hamefucken,  with 

all 
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all  its  requifites  proved,  Complete  Juryman^  ,  tit.  Verdifls^  p.  258. 
259.  No  part  of  a  verdict  that  is  pertinent  to  the  iflue,  or  that 
contains  an  intrinficpart  or  quaKty  of  the  facft^^  quo  qn^erebatuTy  €an 
be  negledied  or  fet.afide  as  fuperfluous ;  but  it  is  otherwife  when  the 
jury  fuperadd  a  fadl,  which,  though  true,  cannot  render  the  prilbn^ 
cr  a  whit  kfs  guilty.  Tlie  crime  is  a  public  one,  it  may  be,  and 
in  this  cafe  it  is  profecuted  at  the  fuit  of  the  King  alone.  Jean  Key 
might  remit  the  perfonal  injury  done  to  herfelf,  but  fhe  could  not 
remit  the  viohtfion  of  the  law,  which,  on  the  fuppofition  now  made, 
reduced  her  to  the  hard  neceflity  of  acquiefcing ;  and  which  law  it 
IS  neceflkry  to  enforce,  that  other  women  may  not,  by  the  example 
of  impunity,  fufier  in  the  fame  way..  The  mitigation  introduced 
by  the  a6l  161 2,  is  aa  ind\ilgence  to  t\it  guilty ^  for  the  fake  of  the 
innocent :  and  it  was  the  more  reafonable,  becaule  it  is  hardly  pof^ 
fible  ta  prove  rape,  without  the  evidence  of  the  woman  herfelf;  as 
fhe  only  can  know  whether  the  crime  was  really  perpetrated,,  and-  a- 
gainft  her  will :  but  none  of  thefe  reafons  conclude  for  extending  this- 
mitigation  of  thc^indi^a publicd  to  hamefucken.;  the  acquiefcence  here' 
was  but  accidental  in  the  cafe,  and  owing  to  other  crimes  commit- 
ted after  the  haipefucken.  Had  Jean  Key  been  refcued  before  die 
marriage  by  a^  fuperior  fbrge,  there  had  been  no  acquiefceiice,  yet' 
the  hameluckea  was  completed  :  fo  that  the  prifoner  muft  maintain^ 
that  in  the  moft  atrocious  hamefvcken,  though  there  was  no  woman 
of  marriage  in-  the  cale,  if  the  party  injured  be  filent,  from  imbe"«- 
cility,  fear,  or  excefs  of  good-nature,  the  delinquent  muft  be  fcreen- 
cd  from  capital  punifhment.  This  would  riot  hold  in  crimes  lefs 
atrocious,  fuch  as  tlieft  or  robbery.  The  jury  have  not  found  the 
prifoner  guilty  of  hamefucken ;  but  they  have  found  faifls  againff 
him  which  amount  to  that  crime.  In  lilce  manner  they  have  found 
a  fcift  proved  for  the  pannel  in  alleviation  ;  but  how  far  it  may  or 
ought  to  go  in  point  of  law,  did  not  belong  to  them  to  fay,  nor  have 
they  done  fo.  The  verdi(5l  is  fpeclal,.  and  the  court  muft  apply  the 
kw  to  the  fa(fls  founds. 

November' 


f5«  C  R  I'^M  INAL        CASES.  VP€o. 

November  20.  1751.  The  court  met  tio  giv«  jxidgem«nt,  butfomc 
days  beforci  the  priibncr  had  made  his  efcape.  The  diet  was  con- 
tuHied  tin  the  20th  December  afterwards.    He  was  outlawed  for  not 

rappearing. Some  years  after,  he  obtained  a  pardon,  retained 

to  this  country,  and  got  the  outlawry  relciiadcd. 

ASt.  W.  Gra«t,  ei  altL  jilt.  Lockhttrti  et  tdiL 


N*  6i*  February  3.  1751. 

r 

His  Majxsty's  Advocate, 

AG    A   I   K  s   T 

Hejlen  Torrence  and  Jean  Waldie^ 

Pia^ium. — Murder. — Flea  uf  pregtumcy  over-ruled  on  a  report  by  mid^ 

'Wives. 

'  I  ■'Hey  were  indided  for  ftcaling  and  murdering  John  Dallas,  a 
X  boy  about  eight  or  nine  years  of  age,  fon  of  John  Dallas  chair- 
tnan  in  Edinburgh,  on  the  3d  December  1 75 1 . 

The  counfel  for  the  prifbners  reprefented.  That  however  the  ac- 
tual murder  might  be  relevant  to  infer  the  pains  of  death,  yet  the 
ftealing  the  child  could  only  infer  an  arbitrary  punilhment.  And  as 
to  the  felling  the  dead  body,  it  was  no  crime  at  all. 

Jnf.  Though  the  ftealing  the  child  when  alive,  when  disjoined 
from  the  felling  it  when  dead,  might  not  go  fo  far  5  yet,  when  ta- 
ken together,  they  were  xindoubtedly  relevant  to  infer  a  capital  pu- 

nifhment. 

The  court  pronounced  the  ufual  interlocutor. 

The  jury  brought  in  the  following  verdicfl :  "  Find,  That  the  pan- 
**  nels  are  both  guilty,  art  and  part,  of  ftealing  John  Dallas,  a  li- 
***  ving  child,  and  fon  of  John  Dallas  chairman  in  Edinburgh, 
**  from  his  father's  houfe,  at  the  time  and  in  the  manner  libelled  ; 
•J^*  and  of  carrying  him  to  the  houfe  of  Jean  Waldie,  one  of  the 

"pannels; 
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*'  pannels  ;  and  foon  thereafter,  on  the  evening  of  the  day  libelled, 
**  of  felling  and  delivering  his  body,  then  dead,  to  fome  furgeons 
"  and  Undents  of  phyfic." 

0)unfel  were  then  heard  on  the  import  of  this  verdiffl,  but  none 
of  the  pleadings  are  recorded. 

Helen  Torrence  pleaded  her  belly :  upon  v^hich  the  court  appoint- 
ed four  midwives  to  examine  her ;  and  they  having  reported,  that  fhe 
was  not  with  child,  the  court  adjudged  her,  as  well  as  the  other  pri- 
foner,  to  be  hanged. 

Ml.  Solicitor  Home.  Alt.  Miller,  SwincoB,  Alex.  Cordon. 


N^fr^.  "January  24.  1753. 

His    Majesty's     Advocate, 

AGAINST 

Robert  Ma CGREGOR,  alias  Campbell,  alias  Dnimmond, 
Hamefucken  and  Forcible  abduSiioit  cajpitally  pumjhed. 

HE  was  indiifled  for  the  fame  crimes  for  which  his  brother 
James  was  brought  to  trial,  as  ftated  in  N^  60. 
Tlic  jnry,  all  in  one  voice,  found,  *'  That  the  pannel  is  guilty, 
"**  art  and  part,   of  entering,   with  other  lawlefs  perfons,   armed, 
"**  the  houfe  of  Edinbelly,  which  belonged  to  the  deceafed  Jean  Key 
**  defigned  in  the  indidlment,  in  which  fhe  and  family  then  dwelt; 
^'  and  in  a  forcible  and  hoflile  manner,  within  the  faid  houfe,  did 
*'  attact,  invade,  and  lay  violent  hands  upon  the  perfon  of  the  faid 
"^^  Jean  Key,  and  did  carry  her  out  and  away  from  faid  houfe." 
The  court  adjudged  him  to  be  hanged,  and  he  was  executed  ac- 
cordingly. 

A^*  Haldanc,  et  tdiu  Ah.  Walter  Stewart,  et  alii. 
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N°  6 2.  March  iyS4* 

His    Majesty *s    Advocate^ 

A    G    A    I    N    s    T 

Archibald     Macdonald  *• 

//  IS  not  necejfary  to  remit  to  a  jury  defences  infa^  offered  for  an  attainted' 
perfon  againfl  nvbom  execution  is  prayed^ 

HIS  Majefty's  Advocate  preferred  a  petition,  March  3.  1754,  to* 
the  court  of  jufticiary,  bearing,  That  by  an  adl  pafled  in  the 
19th  year  of  his  prefent  Majefty^s  reign,  intitled.  An  aft  to  attaint  A^ 
lexander  Earl  of  Kelly y  &g.  Archibald  Macdonald,  fon  to  Col  Mac- 
donald of  Barifdale,  ftands  attainted  of  high  treafon:  That  the  faid 
Archibald  Macdonald  was  fbme  time  ago  apprehended,  and  brought 
prifoner  to  the.  caftle  of  Edinburgh,  where  he  now  remains- 

That  the  petitioner  having  received  his  Majefty's  commands,  to 
proceed  before  their  Lordfhips,  to  procure  execution  to  be  awarded 
againfl  the  faid  Archibald  Macdonald,  upon  the  aA  of  attainder  a- 
bove  mentioned,  had  given  written  notice  to  the  prifoner,  that  he 
would  be  brought  before  their  Lordfhips  upon  Monday  the  nth  day 
of  March  current,  in  order  to  have  execution  awarded  againll  him  ; 
or  that  he  might  fhow  caufe,  if  he  any  had,  why  fuch  executioxL 

'  ihguld  not  be  awarded. 

That  in  cafe  the  faid  Archibald  Macdonald  fhould  refufe,  before 
their  Lordfhips,  that  he  was  the  perfon  attainted  by  the  faid  ad,  it 
became  neceflary  for  the  petitioner  to  adduce  witnefles  for  proving 
his  identity :  therefore  praying  their  Lordfhips  to  grant  letters  of  di- 
ligence, at  the  petitioner's  inflance,  for  citing  witnefles,  to  appear 
before  their  Lordfhips  on  Monday  the  nth  inftant,  to  prove,  that 

.  the  faid  Archibald  Macdonald  was  the  identical  perfon  who,  by  the 

•  The  proceedings  in   this  cafe  were  printed  in   1754.     That  part  of  them  only  is 
here  infcrted  which  rcfpcfts  the  qiielUon  as  to  the  neceffity  of  a  jury-trial. 

aa 


March  1754'        The  Kikg  againft  Macdokald,  155 

a<5l  of  parliament  above  mentioned,  ftands  attainted  of  high  treafon, 
by  the  name  and  delignation  of  Archibald  Macdomld^  fon  of  Col  Mac- 
dmald  of  Barifdale. 

Upon  this  petition  a  diligence  was  granted  againft  witnefles. 
Mr  Macdonald  being  brought  to  the  bar,  March  11.  1754,  the 
Advocates-depute  moved  the  court  to  grant  wrarrant,  and  appoint  a 
day  for  his  execution :  and  reprefented,  That  in  cafe  he  fhould  deny 
himfelf  to  be  the  perfon  attainted  amongft  others  by  the  forefaid 
ad,  they  w^ere  ready  to  prove  the  identity  by  vritneffes. 

Upon  this  the  prifoner  was  aflced  by  the  court,  Whether  he  had 
any  caufe  to  Ihow,  why  execution  fhould  not  be  awarded  againft 
him,  as  being  a  perfon  attainted  by  the  faid  a<fl  ? — ^In  anfwcr  he 
read  and  gave  in  a  paper  of  the  following  tenor. 
**  My  Lords^ 
A  perfon  under  my  unfortunate  circumftances  is  very  impro- 
per to  fpeak  for  himfelf  before  this  folemn  audience.     I  cannot 
underftand  myfelf  to  be  the  perfon  attainted  by  this  adt  of  parlia- 
ment.   I  was  then  a  boy,  lately  returned  from  fchool,  under  the 
influence  of  a  father  who  was  unluckily  engaged  in  the  rebellion 
1 745.     If  he  had  not  been  able  to  juftify  or  atone  for  both  his 
own  condu(5t  and  mine,  it  cannot  be  fuppofed,  that  he  fliould  have 
pafTed  unattainted,  and  that  1  his  minor  fon  Ihoiild  be  deftined 
for  punilhment.     I  therefore  humbly  implore  your  Lordfliips  in- 
dulgence, to  attend  to  the  heads  of  my  defences  to  this  heavy 
charge,  which  my  learned  counfel  will  explain. 

1 .  I  am  advifed,  there  is  no  fufficient  evidence  produced  of  the 
a(fl  of  parliament  upon  which  execution  is  craved. 

2.  I  am  none  of  the  perfons  named  in  the  copy  of  the  a61:  of  par- 
*'  liament  now  read.     My  name  is  Archibald  Ma^donell;  and  my  fa- 
ther's name  was  Col  Macdonellof  Inverie. 

3.  The  condition  under  which  the  a<5l  of  attainder  was  to  take 
place  never  exifted.  I  rendered  myfelf  to  one  of  his  Majefty's  ju- 
ftices  of  peace  before  the  12th  day  of  July  1746." 

U  2  His 
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His  counfel  then  enlarged  upon  the  defences  ftated  in  this  pamper  j 
and  infilled,  that  the  court  would  remit  the  fa6ls^  of  which  he  ofr 
fered  a  proof,  to  a  jury.  The  Solicitor  anfwered  the  defences :  and 
as  to  the  demand  of  a  jury,  argued,  "  That  in  this  cafe:,  by  the  law 
and  praiSHce  of  this  court,  it  is  not  neceffary  to  try  the  priibner's  de- 
fences by  jury;  for  that,  although  the  trial  upon  an  indifhnent 
muft  be  by  a  jury,  yet  all  incidental  queftions,  fiich  as,  a  woman 
pleading  pregnancy,  or  a  pcrfon  alledging  lunacy^  or  where  judge- 
ment is  to  be  awarded  after  foitence  againft  a  perion  who  had  made 
his  efcape,  the  evidence  is  taken  before  the  court,  and  judged  of  by 
it ;  and  this  cannot  be  controverted  to  be  the  law  of  Scotland  :  and 
therefore,  as  the  prifoner  has  already  been  tried,  convidked,  and  at- 
tainted by  parliament,  the  court  muft  try  the  quei&jons^  dbar  are  now^ 
ftarted  without  a  jxnry.  Nor  is  the  law  in  this  refpcift  any  way  alter- 
«1  by  the  adl  yma  Jnme^  which  enadts.  That  trial  for  treafbn  fhall 
be  the  fame  in  Scotland  as  in  England ;  and  that  the  pains  and  for- 
feitures fhall  be  the  fame:  for  that  we  arenotxiow  in  a  trial  for  trca- 
fon.  The  prifoner  is  already  tried,  convidled,  and  attainted  by  a(ft 
of  paiiiament ;  and  nothing  now  remains  but  to  award  execution 
againft  him :  And  therefore  we  are  now  out  of  the  cafe  provided  for 
by  the  aft  of  the  7th  of  the  Queen ;  but  in  an  incidental  or  collateral 
queftion  arifing  after  the  judgement,  in  determining  which  this  court 
ought  to  follow  the  law  and  praftice  of  Scotland.  And  though,  in 
England,  the  prifoncr's  obgedlions  why  execution  fhould  not  be  a^ 
warded  againft  him,  would  have  been  tried  by  a  jury,  that  can  have 
no  eficft  here,  as  the  court  is  not  tied  to  the  forms  of  England,  ex- 
cept in  the  trial  for  treafon.  And  it  is  plain,  that,  even  in  England,, 
they  do  not  confider  awarding  execution  to  be  any  part  of  tfce  trial :: 
for  a  peer  muft  be  tried  and  condemned  by  his  peers ;  and  yet  the 
court  of  king's-bench  can  award  execution  againft  a  peer,  whom  they 
cannot  try ;  which  is  a  demonftration  that  it  is  no  part  of  the  triaL 
And  further,  the  method  of  proceeding  in  England,  in  trying  fuch 
collateral  circumftances  by  jury,  fhews  it  is  not  looked  upon  as  any 
part  of  the  triaL  Thus  there  is  no  regular  pannel  of  a  jury  fummon- 

ed 
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jed  and  returned,  but  a  jury  is  immediately  called  de  circutnftantibus ; 
nor  are  the  ufual  challenges  allowed  as  in  a  trial.  If  all  collateral 
circumftances,  with  refpeifl  to  treafon,  behoved  to  proceed  according 
to  the  law  and  pradlioe  of  England,  the  confequence  would  be  ter- 
rible to  this  country,  as  no  perfon  put  in  cuftody  for  treafon  could 
have  the  benefit  of  the  adl  1 70 1 .  But  as,  both  after  the  rebellion 
1715,  and  the  rebellion  1745,  numbers  of  people  committed  for  trea- 
fon got  the  benefit  of  the  a<3:  1 70 1 ,  it  is  a  proof,  that  the  law  of 
Scotland  takes  place  in  collateral  circumftances  which  do  not  pro- 
|)erfy  belong  to  the  trial/' 

Lockhart  replied,  *'  That  this  defence  rcfolves  into  a  very  ge- 
Jieral  queflion,  How  far  a  perfon  againfl  whom  execution  is  craved 
to  be  awarded  upon  an  attainder  for  treafon,  is  intitled  to  have  his 
defence  tried  by  a  jury  ?  The  prifoner  confiders  the  queftion  as  of 
no  great  importance  to  him,  as  he  is  perfliaded  he  fhall  have  the 
iame  juflice  from  the  court  which  he  could  have  expedled  from  a 
trial  by  hfe  peers.  But,  this  notwithftanding,  he  is  advifcd,  that,  in 
point  of  precedent,  the  queflion  is  of  the  laft  importance  to  every 
man  in  this  ifland.  It  has  been  always  juflly  held,  that  a  trial  by  su 
jnry  is  the  grand  bulwark  of  the  lives  and  liberties  of  the  fubje<5li 
but  if  this  bulwark  fhall  once  be  broke  in  upon,  particularly  in  mat- 
ters relating  to  treafon,  it  is  eafier  to  forefee  than  to  prevent  the  con- 
fequences. 

And  in  order  that  this  queflion  may  appear  in  its  proper  light,  it 
is  neceflary  to  obferve,  that  anciently  there  was  no  fuch  thing, 
known,  neither  in  the  law  of  England  nor  in  the  law  €>f  Scotland, 
as  attainders  in  abfence.  And  though  the  wifdom  of  the  nation  has^ 
fince  fo^^nd  it  neceflary,  particularly  in  cafes  of  treafon,  to  introduce 
attainders  of  abfent  perfons ;  yet  where  execution  is  craved  to  be  a- 
warded  upon  fuch  attainders,  efpecially  where,  as  in  the  prefent  cafej 
they  are  not  abfolute,  but  conditional,  the  law  has  allowed  various, 
defences  to  the  prifoner  ;  fuch  as,  i/?,  That  he  is  not  the  perfon  na- 
med in  the  adl  of  attainder ;  2t//r,  That  he  had  fulfilled  the  condi- 
tion of  the  ad,  by  furrendering  within  the  time  limited  j  or,  2>^ly^ 

That 
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That  it  was  not  in  the  power  of  the  perfon  attainted  to  fulfil  the  con* 
edition,  as  having  been  hindered  by  imprifonment,    or  otherwife. 

The  prefent  queftion  is,  How  far  a  prifoner,  pleading  all  or  any  of 
•thefe  defences,  is  in  titled  to  have  the  fame  tried  by  a  jury  i  And  here 
it  is  admitted  on  the  other  fide,  that,  by  the  law  of  England,  the 
defences  now  pled  for  the  piifoner  could  not  be  tried  otherwife  than 
Lyajury;  and  therefore^  as,  by  the  slA  ymo  Jnfht^  the  law  of  Scot- 
land, with  regard  to  treafon,  is  totally  abolifhed,  and  the  law  of 
England  fubftituted  in  its  place ;  and  as  it  is  thereby  fpecially  provi- 
ded, that,  in  all  matters  of  treafon,  the  court  of  jufticiary  in  Scot- 
land "  ftiall  proceed,  hear,  and  determine,  in  fuch  manner  as  the 
*'  court  of  queen  6-bench  may  do  by  the  laws  of  England,"  it  necei^ 
farily  follows,  that  the  defences  now  oJffered  for  the  prifoner  muft  be 
judged  of  and  determined  ax:cording  to  the  forms  of  the  law  of  Eng- 
land; which,  as  has  been  already  laid,  can  only  be  by  a  jury.  And 
that  there  is  no  foundation  for  the  diftindlion  made  by  the  profecu- 
tor,  between  the  trial  itfelf,  and  the  queftions  incidental  or  collateral 
to  it,  is  evident,  not  only  from  the  claufe  above  recited,  but  alio 
from  the  narrative  of  the  ftatute,  from  which  it  plainly  appears, 
that  the  intention  of  the  legiflature  was,  "  That  the  laws  which  re- 
**  late  to  high  treafon,  and  the  proceedings  thereupon,"  Ihould  be 
the  fame  over  the  whole  ifland. 

And  therefore  it  is  unneceflary  to  enter  into  a  nice  difcuflion,  How 
far  the  defences  competent  to  be  pled  for  avoiding  an  attainder,  are, 
in  a  llriA  fenfe,  to  be  confidered  as  parts  of  the  trial  of  treafon  ?  or. 
How  far  the  perfon  againft  whom  execution  is  demanded,  is  inti- 
tied  to  the  fame  challenges  againft  jurors  which  would  have  -teen 
competent  in  a  trial  for  high  treafon  ?  It  is  fufficient  for  thd  prifon- 
er to  fay,  That,  by  the  ad  ymo  Anna^  it  is  plainly  intended,  "  that 
♦'  all  proceedings  upon  the  crime  of  treafon"  Ihould  be  the  fame  or 
ver  the  whole  ifiand,  and  Ihould  be  regulated  by  the  law  of  England : 
and  therefore,  as  it  cannot  be  denied,  that  every  procefs  or  defence 
competent  for  avoiding  an  attainder  for  treafon,  is  a  proceeding  up- 
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on  the  crime  of  treafon,  it  neceflarily  follows,  that  it  muft  be  go- 
verned and  judged  according  to  the  forms  of  the  law  of  England. 

And  indeed,  as  it  cannot  be  difputed,  that  the  intention  of  the  le- 
giilature  was,  that  the  law  of  England,  with  regard  to  treafon, 
flionld  thereafter  take  place  over  the  whole  fland,  the  prifoner  can- 
not help  thinking,  that  it  might  juftly  alarm:  every  man  in  the  ifland, 
and  more  efpecially  the  natives  of  England,  if  it  fbould  be  found  to 
be  in  the  power  of  the  profecutor  to  deprive  them  of  the  moft  va- 
luable of  all  privileges,  that  of  being  tried  by  their  peers,  merely  by 
a  piece  of  addrefs,  in  laying  them  under  the  neceffity  of  pleading 
their  defences  before  the  court  of  judiciary,  inftead  of  the  court  of 
king's-bench. 

And  that  there  is  no  foundation  for  the  diftindlion  made  between 
principal  and  incidental  queftions,  is  fiirther  confirmed  by  an  a(5l 
pafled  in  the  2 2d  year  of  his  prefent  Majcfty ;    which,  after  alcer- 
taining  the  manner  of  proceeding  to  outlawries  for  high  treafon  i*n 
Scotland,  provides,  "  That  all  defendants  outlawed  for  high  treafon 
in  Scotland,  fliall,  as  near  as  can  be,  have  all  fuch  and  the  like- 
methods,  remedies,  or  advantages,    for  avoiding,  falfifying,    or 
reverfing  any  fuch  outlawry,  as  may  be  had  Tby  the  law  and  ufage* 
of  England."     Now,  as  it  cannot  be  denied,  that^  by  the  law  and 
ufage  of  England,  all  defences  competent  to  be  pled  for  avoiding  an 
outlawry,  mu-fl  be  tried  by  jury,  it  neceflarily  follows,  that  in  Scot- 
land they  muff  be  tried  in  the  fame  manner.     And  if  it  is  admitted, 
that  defences  competent  to  be  pled  for  avoiding  an  outlawry,  muft 
be  jndged  of  and  determined  by  a  jury,  it  will  be  diflicult  to  aflrgn  a- 
ny  good  reafbn  why  the  fame  rule  ought  not  to  hold  where  defences 
are  pled  for  avoiding  an  attainder  ;  as   attainders  and  outlawries   are 
fo  far  fimilar,  that  they  are  both  to  be  confidered  as  judgements  in- 
abfence  ;  the  firft  being  pronounced  by  the  legflature  in  parliament, 
and  the  laft  by  the  ordinary  courts  of  lav/.     And  in  both  cafes,  the 
judgement  is  Ibumied.upon  a  prcfumption  of  guilt,  arifing  from  the 
contumacy  of  the  party,  in  not  appearing  in  the  procefs  of  outlawry, 
or  in  not  complying  with  the  condition  in  the  ad.  of  attainder. 

It 
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It  ha^  been  faid,  That  it  would  be  attended  witk  terrible  confe- 
<juences,  if  all  collateral  circumftances  with  refpe(5t  to  treafbn  belie- 
ved to  proceed  according  to  the  law  of  England  ^  and  in  particular, 
that,  in  cafes  of  treafon,  it  would  deprive  the  fubjetSl  of  the  benefit 
of  the  a<5l  1701,  concerning  wrongous  imprifonment.  But,  with 
fabmiffion,  the  anfwer  is  obvious.  For  though  it  fliould  be  admit- 
,  ted,  that  the  confequence  of  the  argument  now  pleaded,  would  be 

to  deprive  the  fubje<5l  of  the  benefit  of  the  a  A  1701,  in  cafes  of  trea- 
fon J  yet  another  confequence  of  the  fame  argument  would  be,^  to 
intitle  the  fubjeds  of  this  part  of  the  ifland  to  the  fame  fecurities^ 
which  the  fubjecfts  of  England  have  againft  wrongous  imprifonment, 
which  are  at  leaft  as  ftrong  as  thofe  given  by  the  aft  1701. 

From  what  has  been  faid,  therefore,  it  appears,  not  only  that  the 
defences  now  offered  for  the  prifoner  would  have  been  tried  in  Eng- 
land by  a  jury^  but  alfo,  that  in.  this  cafe  the  court  of  jufticiary  are 
tied  down  to  follow  the  forms  of  the  law  of  England  j  and  therefore 
it  fcems  to  be  unneceffary  to  follow  the  profecutor  in  the  arguments 
drawn  from  the  law  of  Scotland  ;  of  which  however  no  part  can  be 
admitted.  The  general  rule  of  the  law  of  Scotland  is,  That  no  man 
can  be  convided  of  any  crime,  inferring  the  lofs  of  life  or  member, 
otherwife  than  by  his  own  confeflion,  or  die  verdid  of  an  inqueft. 
And  as  this  is  as  ancient  as  any  part  of  our  written  law,  fo  the  pri- 
foner is  perfuaded,  the  judges  will  hot  allow  this  ineftimable  privi- 
lege to  be  explained  away  by  imaginary  diftindlions  between  princi- 
pal and  incidental  queftions ;  a  diftin<Slion  contrary  to  the  genius  of 
our  law;  and  which,  if  it  were  once  received,  might  be  attended 
with  confequences  fatal  to  the  liberties  of  the  fubjedl. 

And  as  to  the  inflances  of  incidental  queflions  mentioned  on  tRe 
other  fide,  it  will  be  found  that  they  turn  the  other  way.  And,  ly?, 
As  to  the  defence  of  pregnancy,  the  prifoner  is  advifed,  that  if  the 
cafe  occurred,  it  would  fall  to  be  tried  by  a  jury  of  matrons,  ac- 
cording to  the  <iire<Slions  laid  down  in  the  two  ftatutcs  of  Kin^  Ro- 
bert II.  cap  26. ;  which  provide,  *'  That  where  any  woman  accufed 
*'  of  any  crime  alledges  herfelf  to  be  with  child,  that  the  judge  fliall 

*'  caufe 


cc 
<( 

€4 


CC 

cc 
cc 


March  1754.        The  King  againft  Macdokald,  161 

caufe  three  or  more  mi4wives,  of  good  experience  and  fame,  con- 
vene together ;  who,  being  fwpm  by  their  great  path,  fhall  take 
inipedHopi  of  her  conform  to  their  art ;  and  if  all  agree,  or  the 
maift  part  of  them,  that  flie  is  with  child,  that  the  woman  who 
is  accufed,  fhall  be  conamitted  to  fxire  cuftpdy  till  Ihe  i^  delivered 
"  of  her  child," 

And,  in  like  manner,  as  to  the  defence  of  lunacy,  it  cannot  be 
doubted,  that,  by  the  law  of  Scotland,  it  would  fall  to  be  tried  by  a 
jury.     And  £0  it  is  exprefsly  provided  by  another  ftatute  of  the  fame 
Kingj  /^'-  ^-  cap.  23.  J  where  it  is  en^dled,  "  That  if  any  furious 
perfon  fhall  flay  any  man,  inquifition  fhall  be  taken  if  that  be 
done  be  feigned  fury  or  not  j  and  if  it  be  tried  that  it  is  commit- 
ted by  them  being  of  their  wit  and  good  mind,  they  fhall  be  pu- 
**  nifhed  as  men  of  haill  mind  and  found  wit/* 

And  accordingly  Sir  James  Balfour,  in  his  Pra<5lics  of  the  law  of 
^  Scotland,  p.  514.  obferves,  that  the  defence  of  furiofity  fhould  be 
tried  by  an  inquefl.  And  if,  in  any  particular  inflance,  it  has  hap- 
pened, that  this  defence  has  been  tried  without  a  jury,  the  prifoner 
will  be  forgiven  to  fay,  that  it  muft  have  proceeded  from  inadver- 
tency, as  the  alledgeance  of  furiofity  is  not  prpperly  an  incidental 
queflion,  but,  by  the  laws  of  all  countries,  is  admitted  to  be  a  rele- 
vant defence  in  all  manner  of  crimes. 

And,  lafily^  As  to  the  alledgeance.  That  where  execution  is  craved 
to  be  awarded  againft  a  perfon  who  had  efcaped  after  convidlion  or 
fentence,  that,  by  the  law  of  Scotland,  the  queftion  concerning  the 
identity  of  the  perfon  is  tried  without  a  jury,  it  cannot  be  admitted 
by  the  prifoner :  for  though  in  the  books  of  Adjom-nal  there  are  fe- 
veral  inftances  where  execution  was  awarded  without  any  jury  a- 
gainft  perfbns  attainted  in  abfence,  or  who  had  efcaped  after  fen- 
tence ;  yet  it  will  be  found,  that  in  every  one  of  thefe  inftances,  the 
prifoner  againft  whom  execution  was  awarded,  had  either  acknow- 
ledged that  he  was  the  perfon,  or  at  leaft  had  not  denied  it.  And 
though  the  prifoner,  by  reafon  of  the  fhortnefs  of  the  time  which  has 
been  allowed  him,    cannot  condefcend  upon    particular  inftances 
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where  this  defence,  concerning  the  identity  of  the  perfon,  was  ever 
tried  by  a  jury  ;  yet  the  profecutor,  who  has  made  a  full  fearch  of 
the  record,  will  not  fay,  that  there  is  any  one  inftance  to  be  found, 
where  the  identity  of  the  perfon  was  denied^^  and  the  ifliie  notwith- 
ftanding  tried  without  a  jury. 

Upon  the  whole,  as  it  is  admitted  by  the  profecutor,  that,  by  the 
law  of  England,  the  defences  now  pled  for  the  prifoner  could  not 
have  been  tried  otherwife  than  by  a  jury  j  fo  it  is  hoped  it  has  beea 
made  out  to  the  convidlion  of  the  court,  that  the  prefent  caie  is  to 
be  governed  by  the  rules  and  principles  of  the  law  of  England.  But 
fuppofing  it  were  otherwife,  as  no  inftance  can  be  condefcended  on 
where  ever  defences  fuch  as  thefe  pled  for  the  prifoner,  were  tried 
without  a  jury,  the  prifoner  is  perfuaded,  that  the  court  will  not 
deprive  him  of  that  ineftimable  priviliege,  which  was  never  before 
refufed  to  any  Britifli  fubjedl  in  the  like  circumftances.!*' 

To  this  it  was  duplied,  "  That  it  is  very  furprifing  the  counfel  for 
the  prifoner  fhould  infift,  that  there  is  no  inftance  in  the  books, 
of  Adjournal,  of  execution  being  awarded  againft  a  criminal,  who 
having  efcaped,  and  being  afterwards  apprehended,,  denied  his  iden- 
tity. The  cafe  of  Johnfton  the  gypfy,  in  the  year  1728,  who  had 
been  fentenced  in  a  circuit-court  at  Jedburgh,  but  had  efcaped,  is  a 
clear  inftance  to  the  contrary;  for  in  that  cafe  he  was  brought  be- 
fore th^  court  at  Edinburgh,  and,  upon  a  proof  taken  of  his  identi- 
ty by  two  witnefles,  the  former  fentence  was  ordered  to  be  put  in 
execution  againft  him.  It  is  true,,  the  record  does  not  fay,  that  he 
denied  himfelf  to  be  the  identical  perfon  :  bvit  furely,  if  he  had  con- 
fefled  it,  the  proof  which  was  taken  would  have  been  altogether  un- 
neceflary.  The  procurators  for  the  prifoner  have  admitted,  that 
there  are  feveral  inftances  in  the  books  of  Adjournal,  where  perfons 
wlio  had  been  fentenced  in  abfence,  were,  upon  being  apprehended, 
and  acknowledging  their  identity,  ordered  for  execution  without  a- 
ny  jury  :  which  plainly  proves  the  propofition  which  the  profecutor 
is  now  contending  for ;  becaufe  in  all  trials  for  crimes,  if  the  pannel 
fliall  confefs,  fuch  confeflion  fuperfedes  the  neceffity  of  any  proof : 

but 
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but  ftill  the  jury  muft  return  a  verdid ;  and  the  confeffion  of  the 
pannel  is  the  only  proof  tranfmitted  to  them.  From  which  it  clear- 
ly appears,  that  the  proceedings  of  the  coxirt  in  trials  for  crimes  is 
by  a  jury  ;  whereas  the  court  themfelves  are  the  only  judges  of  the 
identity  of  a  perfon  who  has  been  already  fentenced,  whether  that 
identity  is  proved  by  the  confeffion  of  the  party,  or  by  witneffes." 

Triplied,  "  That  it  appeared  from  the  former  part  of  the  argu- 
ment, that  the  defences  pled  for  the  prifoner  fell  to  be  determined 
by  a  jury  j  and  that  whether  the  court  fhall  incline  to  proceed  ac- 
cording to  the  forms  of  the  law  of  Scotland,  or  by  thofe  of  the  law 
of  England.  And  that  in  the  law  of  Scotland  there  is  no  foundation 
for  the  diftindlion  made  between  principal .  and  incidental  queftions, 
has  been  proved  beyond  difpute,  from  the  authorities  referred  to 
with  regard  to  the  defences  of  pregnancy  and  furiofity,  which  are 
both  faid  to  be  incidental  queftions.  And  therefore,  fuppofing  that 
the  defences  pled  for  the  prifoner  were  to  be  confidered  only  as  inci- 
dental queftions,  which  cannot  be  admitted  j  yet  even  in  that  view 
they  behoved  ftill  to  be  tried  by  a  jury. 

The  profecutor  has  not  attempted  to  impugn  any  of  the  authorities 
cited  for  the  prifoner,  but  has  been  pleafed  to  condefcend  upon  one 
inftance,  viz.  that  of  Johnfton ;  where  it  is  pretended,  that  the  que- 
ftion  concerning  identity,  though  denied,  was  tried  without  a  jury. 
But,  in  xhtjirji  place.  It  is  fubmitted,  what  weight  can  be  laid  upon 
one  precedent  only,  where  the  queftion  concerning  the  neceffity  of  a 
jury  was  not  difputed ;  and,  more  efpecially,  where  this  fingle  pre- 
cedent, in  the  cafe  of  a  gypfy  not  defended,  is  contrary  to  the  ge- 
nius and  fpirit,  not  only  of  the  law  of  Scotland,  but  alfo  of  the  law 
of  England,  in  a  cafe  where  the  fubjedls  of  both  parts  of  the  ifland 
are  equally  concerned  ?  In  a  cafe  of  fuch  importance,  nothing  lefs 
'  than  a  conftant  tradl  of  decifions  can  have  weight  with  the  court. 

2dly^  When  the  cafe  of  Johnfton  is  confidered,  it  is  truly  no  pre- 
cedent :  for  there  it  does  not  appear  that  the  prifoner  had  ever  denied 
that  he  was  the  perfon  convidled;  and  therefore,  by  the  law  of  Scot- 
land as  well  .as  England,  there  was  no  neceffity  for  a  jury,  that  be- 
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ing  only  neceflary  by  the  laws  of  both  countries  where  a  relevant  de- 
fence is  offered  by  the  prifoner,  and  iflue  joined  trpoii  fuch  defence. 
And  it  is  of  no  importance,  that  in  that  cafe  two  witnefles  were  ex- 
amined for  proving  the  identity :  for  as  the  record  does  not  bear^ 
that  the  prifoner  denied  the  identity,  the  legal  prefiimption  is,  that 
he  had  made  ho  defence ;  and  that  the  two  witheltes  were  only  ad- 
duced and  examined  ob  majoreth  cautetam.  But  the  exaiiiihatiori  of 
thefe  witnefles  will  never  prove,  that  the  prifonef  had  denied  the  i- 
dentity ;  for  if  that  had  been  the  caffe,  the  forms  of  the  court  made  it 
neceflary  to  enter  the  dfefence  in  the  record ;  arid  as  no  fuch  defence 
is  entered,  it  muft  be  prefumed  it  was  riot  made. 

The  prdfecutor  ftill  infills.  That  in  the  books  of  Adjournal  therfr 
are  feveral  ihftances,  where  perfons  efcaping  aftet  convididn,  being- 
afterwards  apprehended,  and  acknowledging  the  identity,  have  beeii 
ordered  for  execution  without  any  jury.  But  no  argument  can  be 
drawn  from  the  cafe  of  a  party  cdnfefllng,  to  the  cafe  of  a  party  de- 
nying. The  purpofe  of  juries  is  only  to  judge  of  defences  iliade  by- 
the  party  accufed ;  and  therefore,  as  a  party  who  cianfefles  jaditially„ 
makes  no  defence,  he  may  be  lawfiiHy  condemned  without  a  jury. 
This  clearly  appears  from  the  64th  adl,  parL  8.  jarhes  III.  j  which 
provides,  "  That  aflizers  wha  are  fufpe<fl  de  temrario  juramento^  fliall 
"  be  accufed  before  the  King  and  his  juftice ;  and  if  they  confefs 
**  dieir  fault  aad  temerarium  perjurmmy  they  are  to  be  pxiriiftied  after 
•*  the  form  of  the  old  laws  ;  and  if  they  deny,  the  King  and  his 
"  council  fliall  give  them  an  great  affize."" 

Quadruplied,  "  That  the  docElrine  laid  down  in  the  triply,  where- 
in it  is  maintained.  That,  by  the  laws  both  of  England  and  Scot- 
land, there  is  no  neceflity  for  a  jury,  except  in  the  cafes  of  defences 
offered,  and  ifliie  joined,  is,  according  to  ihe  law  of  Scotland,  with- 
out all  manner  of  foundation.  And  the  adl  of  parliament  referred  tOj 
has  no  concern  in  the  matter,  as  it  mufl:  be  admitted,  and  is  certain, 
in  point  of  fad,  that  fcarce  any  infl:ance  whatever  is  in  the  books  of 
Adjournal,  of  a  perfon  upon  an  indidment  confeflling  his  guilt  ia 
prefence  of  the  coxut,  that  ever  the  court  proceeded  to  condemnation 

without 
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^rithout  remitting  fuch  perfbil  to  an  ailize.  And  the  fentence  always 
umformly  runs.  Upon  confideration  had  of  the  verdift,  the  Lords, 
ill  refpetSl  of  it,  by  which  it  is  found  proven  fo  and  fo,  either  decern 
and  adjudge  the  pannel  to  be  e5j:ecuted  to  the  death,  or  affoilzie.  And 
though  a  fingle  inftance  or  two  may  be  found  a  hundred  years  ago, 
Whtre  the  court  did  proceed  to  fentence  on  a  confeffion,  witliout 
tettiitting  to  a  jury  ;  yet  it  was  always  upon  the  perfon's  own  confent. 
And  the  uniform  praAice,  finct  the  prefent  conftitution  of  the  court 
in  1672,  is,  in  all  trials,  Whether  the  perfon  accufed  confefs  or  not, 
for  them  to  proceed  by  j  ury,  as  faid  is.  And  niany  inftances  occur, 
whete  perfons  tried  and  cofavit^l  in  abfence  for  treafon,  before  the 
high  cottrt  of  jufticiai*y,.  have  been,  upon  their  being  apprehended^ 
ordered  for  execution ;  fome  of  them  perfons  of  the  higheft  rank  iih 
this  kingdom,  fuch  as  the  Earl  of  Argyle,  &c.  And  nothing  more 
was  done  there,  but  the  court  fatisfyiftg  themfelves,  without  any 
jury,  as  to  the  identity  ;  which  was  either  acknowliedged,  or  not  de- 
nied i  and  is  truly  fimilar  to  the  prefent  cafe ;  which  is  by  no  means 
a  trial,  but  only  the  bringing  evidence  of  a  fadl  conc«*ning  the 
prifoner,  that  of  his  being  the  fame  perfon  attainted  by  the  adl." 

The  interlocutor  was  as  follows.  March  it.  1754.  "Find,  That 
•*  there  is  fufficient  evidence  before  the  court,  of  the  forefaid  adl  of 
"  parliament  of  the  1 9th  year  of  his  prefent  Maj  eft y,  from  the  fta- 
**  tute-book,  and  exemplification  of  the  faid  a  A  therein  contained, 
"  produced;  and  repel  the  objection  made  thereto.:  As  alfo  repel  the 
"  exception  pled  for  the  faid  Archibald  Macdonald,  That  his  name 
^*  is  Macdonelly  in  place  of  Macdonald ;  and  that  exception  alledgecL 
by  him,  of  his  father's  name  ieing  Macdanell  of^  Invcrie  :  And  be- 
fore anfwer  to  the  other  defence  pled  for  him,  of  his  flirrender, 
**  they  ordain  him  and  his  procurators  to  give  in  a  more  fpecial  con- 
^*  delcendence^  of  time  and  place,  and  way  and  manner  of  his  fur- 
"  render,  and  fubmitting  himfelf  to  juftice ;  and  the  perfon  to 
"  whom,  and  the  evidence  of  fuch  perfon  being  a  juftice  of  peace,. 
*'  and  an  adling  one,  to  whom  he  fo  furrendered  ;  as  alfo  to  conde- 
y  fcend  on  the  witnelles  by  whom  he  is  to  prove  the  fame ;  and  to 
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*'  give  in  fuch  condefcendence,  and  that  to  the  clerk  of  court,  a- 
*'  gainft  to-morrow  at  four  o'clock  in  the  afternoon  :  And  find  no 
*'  neceffity  for  proceeding  in  this  matter  by  a  jury:  And  fuperfede 
"  further  procedure  in  this  aflfairtill  Wednefday  next  at  ten  o'clock  in 
**  the  forenoon." 

The  prifoner  gave  in  a  condefcendence,  March  12. ;  which  was  ob- 
jedled  to  by  the  crown-lawyers:  and  the  court,  March  13.  found 
it  infufficient,  and  refiifed  a  proof  of  it. 

Afterwards  the  prifoner  admitted  the  identity  :  the  crown  lawyers, 
however,  proved  it  by  witnefles:  and  the  court,  March  22,  1754, 
ordered  his  execution  in  the  way  and  manner  ufual  in  fuch  cafes. 
But  it  was  prevented  by  a  reprieve  ;  and  he  was  afterwards  pardon- 
ed.  See  below,    under  the  cafe  of  Murdiefon  and  Millar  in 

AS.  Solicitor  Home,  et  aliu  Alt.  Lockhart,  Geo.  Brown. 
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His  Majesty's    Advocate, 

AGAINST 

Isabel     Ki  lg  our. 

Child-murder. — Error  in  clerking  a  verdiil  may  be  correHed  before  the 
jury  is  difinijfed. 

SHE  was  indicfled  for  murdering  her  own  baftard  child  in  March 
1 753,  by  putting  it  in  a  fand-bank  on  the  links  [downs]  of 
Leith ;  which  occafioned  its  death. 

The  jury,  July  22.  1754,  unanimoufly  found  her  guilty. 

July  23.  1 754.  "  After  reading  over,  and  before  fealing  up  the  a- 

**  bove  verdidl,  the  clerk  having  obferved,  and  notified  to  the  court, 

"  that  there  was  an  error  and  omiflion  in  tranfcribing  the  names  of 

^'  the  fifteen  aflizers,  on  the  top  of  the  paper  on  which  the  verdidl 
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was  wrote,  in  fb  far  as  Thomas  Inglis  'wright  was  defigned  upholfte" 
rer  in  place  of  nvright^  and  the  name  of  George  Lanvfon  upholjierer^ 
one  of  the  fifteen,  entirely  omitted ;  the  Lords  called  upon  and 
"  interrogate  the  haill  fifteen  aflizers,  who  were  all  prefent;  and  they 
•*  feverally  declaring,  that  the  faid  George  Lawfon,  one  of  the  al^ 
**  fizers,  was  prefent  alongft  with  the  reft  when  their  verdiA  was 
argued  and  agreed  to,  and  fubfcribed  by  their  chancellor  and 
clerk ;  and  that  the  faid  miflakes  were  entirely  owing  to  the  inac- 
curacy of  their  clerk,  the  fame  were  thereupon  ordered  to  be  a- 
mended ;  and  were  accordingly  inftantly  amended,  before  fcaling 
up  of  the  verdidl,  by  John  Macglafhan  clerk  to  the  jury,  in  face  of 
"  judgement ;  and  the  verdidl  thereafter  fealed  up." 

The  court  fentenced  her  to  be  whipped,  and  bani£hed  for  life.. 

A^.  Haldane».  Cockbum,  Alt.  Macintofh,  Rac. 
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His  Majesty*s   Advocate, 

A    G    A    I    N    S    T 

George  Johnston,    a  Cadie  in  Edinburgh,   and  Andrew  Ma- 
fon,  a  fervant. 

Hamejucken. — Battery. — Libel  reJiriHed. — Arbitrary  puniJJoment. 

THEY  were  indidled  for  hamefucken  and  a  moft  inhxmiane  batte- 
ry, committed  upon  Betty  Gordon,  fpoufe  to  George  Waters  j 
and  it  was  particularly  charged.  That  they,  in  refentment  for  her 
having  difcovered  to  the  conftables  fome  diforderly  houfes,  had,  in- 
Oiflober  laft,  forcibly  entered  George  Connellie's  houfe  in  the  Ca- 
nongate,  in  which  flie  flaid,  lying  and  rifing  nightly  and  daily, 
broke  open  the  door  of  the  room  in  which  flie  was  a-bed,  pulled  her 
out  of  a  prefs  in  which  Ihe  had  hid  herfelf  on  hearing  them  force  in- 
to the  houfe,  dragged  her  naked  by  the  hair  of  the  head,  firfl  into 

the 
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the  kitchen,  and  then  into  the  ftreets,  where  they  threw  her  intp  a 
kennel,  beat  her  with  their  fills  and  (licks,  and  thruft  a  ftick,  &c. 

It  was  pleaded  in  defence,  There  was  np  fuch  i>erfon  a$  the  one  to 
whom  this  injury  is  faid  to  have  been  done.  Betty  Gordon  is  not 
the  wife  of  Serjeant  Waters,  but  married  to  one  Pitcairn.  Hame-« 
fucken  is  not  to  be  extended,  and  could  not  be  charged  in  this  cafe, 
tlie  houfe  entered  being  a  pubUc  houfe,  and  a  bawdy^houfe ;  and 
the  door  was  not  broke  open,  the  landlord  himfelf  opened  it.  The 
perfoijL  faid  to  h^  injured  could  have  no  legal  domicilf  whether  (he 
be  reckoned  married  to  Waters  or  Pitcairn,  feparate-  from  her  huC* 
band.  She  could  have  no  legal  domicil  within  the  liberties  of  E^ 
dinburgh,  becaufe  fhe  had  been  banifhed  therefrom  a$  an  infamous 
proflitute.  An  occafional  refidence  does  not  conftitute  a  domicil ; 
and  therefore  lying  and  rifing  in  a  houfe  for  fome  time  not  fufiicient 
to  make  a  domicil  in  fuch  a  queftion.  Betty  Gordon  can  be  confi- 
dered  in  no  other  light  than  as  a  fervant  to  Connellie,  refiding  with 
him,  in  order  to  procure  gain  for  him  by  the  proflitution  of  her 

body. 

Anf.  Betty  Gordon  had  refided  for  fcv^ral  months  in  Connellie's 
houfe,  under  the  character  of  Waters's  wife ;  which  w^as  fufficient 
to  fupport  the  indidlment,  as  it  was  impof&ble  for  the  Advocate  to 
know  accurately  the  defignation  of  fuch  perfons ;  nor  did  the  pswi- 
nels  alledge  that  there  was  any  other- Betty  Gordon  refiding  in  Con- 
nellie's houfe  at  the  time  libelled.  As  to  the  other  objedlions,  every 
perfon's  houfe  was,  by  the  law  of  this  country,  reckoned  his  fan<5lua- 
ry :  and  it  was  improper  to  talk  of  a  legal  domicil ;  for  in  iuch  a 
cafe  as  this,  the  domicil  was  not  juris j  hut  fa^i.  It  was  not  necella- 
ry  to  conftitute  this  crime,  that  the  dopr  ihould  be  broke  open :  it 
•was  fufficient,  if  the  people  within  were  compelled  by  threats  to  give 
admittance. See  Macgregor  s  cafe,  N^  60. 

The  court  repelled  the  objedion  as  to  Betty  Gordon />^r  exprejfum; 
and  without  taking  notice  of  the  reft,  found  the  libel  relevant,  &c. 

After  the  jury  was  fet,  the  Advocate  reftxided  the  Hbel  to  an  ar- 
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bitrary  punifliment ;  upon  which  the  pannels  confeiled  the  crimes 
libelled  j  and  the  jury  brought  them  in  guilty. 

The  court  ientenced  them  to  be  whipped  through  the  city  of  E-^ 
dinburgh,  and  at  Connellie's  door  in  the  Canongate,  and  to  be  ba- 
niihed  to  the  plantations  for  life* 

Ail.  Advoc.  Macquficn.  Alt^  Lpckhart^  Cii.  HamUton- Gordon. 


N^66.  1755. 

His'Ma JEST Y*s  Advocate^ 

AGAINST 

NrcoL    Brown,    Butcher   in  Edinburgh, 
Murder^  -^Special  verdiSi.-^  Capital  fenUnce. 

THi  s  man  was  indidled  for  the  murder  of  Janet  Caldwall,  his 
wife.  Tht  fpecies  fa&i  charged  againft  him,  in  fubftance,  was^ 
That  he  had  frequently  beat  and  maltreated  her;  on  which  occafions 
flie  had  been  heard  to  cry,  Murder  f  and  fliew  the  marks  of  his  blows 
on  her  body  to  the  neighbours :  That  on  the  13th  November  1755, 
he  had  threatened  to  beat  her,  becaufe  fhe  would  not  give  him 
fome  rings  flie  wore ;  and  on  that  night  he  forcibly  held  her  to  the 
grate  in  his  own  houfe ;  by  which  her  doadis  taking  fire,  fhe  was 
£6  horribly  fcorched,  in  her  belly,  breaft,  and  other  parts  of  her  bo- 
dy, that  fhe  died  next  day :  That  while  he  was  perpetrating  this 
crime,  the  neighbours  hearing  her  cry.  Murder!  Murder!  or,  God 
forgive  you^  Nicol  Broiv%  I  am  burnt !  or  words  to  that  purpofe,  came 
to  refcue  her ;  and  finding  the  door  fhut,  knocked  loudly ;  and 
that  on  this  a  candle,  which  was  leen  in  one  of  the  windows,  difap- 
peared  for  fdme  time,  and  her  (hrieks  ceafed ;  and  in  about  ten  or 
fifteen  minutes  he  opened  the  door,  calling  out  for  help,  or,  for 
God's  fake  to  bring  water,  for  his  wife  was  burnt ;  and  the  neigh- 
bours rufhing  in,  found  her  lying  on  the  floor  grievoufly  burnt, 
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and  none  in  the  houfc  but  him  and  her;  and  that  upon  their  afking 
how  the  afiair  happened,  flx^  anfwered,  That  the  murdering  dog  her 
hufband  had  thrown  her  into  the  fire. 

The  prifoner  did  not  difpute  the  relevancy ;  that  was  unqueftion^ 
able ;  but  he  fet  forth  in  point  of  fadl,  That  he  came  home  early 
the  night  the  affair  happened,  and  foon  after  went  to  bed,  leaving 
his  wife  fitting  in  the  room  with  a  lighted  candle :  That  when  ha 
went  to  bed,  he  threw  off*  his  fliirt,  according  to  his  ufual  cuftom  ;; 
and  having  fallen  afleep,  he  was  awaked  by  her  fhrieksc;  when 
ftarting  out  of  his  bed,  he  found  her  (landing  in  the  middle 
of  the  floor  all  in  flames :  That  without  waiting  to  put  any  thing 
upon  him,  he  flew  to  her  afllftance,  and  endeavoured  to  extinguifh 
the  flames,  firft  with  his  hands,  and  next„  when  flie  fell  to  the* 
groimd,  by  treading  on  her  burning  cloaths  with  his  naked  feet; 
whereby  both  his  hands  and  feet  were  miferably  fcorched :  That  as 
he.  could  not  leave  her  iri  that  condition,  fo  foon  as  the  flame  had 
fubfided  he  ran  to  the  ftreet  quite  naked,  calling  upon  the  neigh- 
bourhood for  aflfiflance ;  who,  upon  their  coming  into  the  houfe^ 
found  both  him  and  her  in  the  foreiaid  miferable  condition.  Fur- 
ther,  he  offered  to  prove.  That  his  wife  was  an  habitual  drinker ;, 
and  though  he  could  not  fay  that  fhe  appeared  to  be  drunk 
when  he  went  to  bed,,  yet  as  there  were  fpirits  in  the  houfe,  it  was 
prefumeable  flie  had  made  too  free  with  them  after  he  went  to 
bed ;  and  being  thereby  intoxicated,  may  cafually  have  fet  fire  ta 

lier  cloaths. Laftly,  he  offered  to  prove.  That,  upon  former  oc- 

cafions,  when  in  liquor,  flie.  had  fallen  into  the  fire,  and  burnt  her- 
felf  giievoufly  ;  xiay,  that  her  behaviour  after  this  accident  happen- 
ed, when  the  neighbourhood  came  in,  would  be  proved  to  be  fuch 
as  had  the  ftrongeft  appearance  of  her  being  in  liquor  that  night.. 

The  libel  was  found  relevant,  and  the  prifoner  allowed  to  prove  all 
fa6ls  and  circumflances,  in  common  form. 

The  jury  brought  in  the  following  verdidl :  "  They  all  in  one  voice 
find  it  proven,  At  the  time  and  ^lace  libelled,  that  Janet  Caldwall,^ 
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fpoufe  to  Nicol  Brown,  the  pannel,  was  burnt,  of  which  burning 
Ihe  died  the  next  day  :  And  further  find  it  proven.  That  there  was 
no  perfon  in  Nicol  Brown's  houfe  but  her  and  the  pannel  Nicol 
Brown,  her  hufband,  when  the  faid  burning  happened ;  and  that 
the  neighbourhood  being  alarmed  with  her  dreadful  cries  of  mur- 
der, ran  to  the  panneFs  houfe,  and  knocked  loudly  ;  but  did  get  no 
admittance  for  about  the  fpace  of  a  quarter  of  an  hour ;  and  upon 
their  entering  the  pannel's  houfe,  found  the  faid  Janet  Caldwall  ly- 
ing  in  the  floor  of  the  room  in  a  moft  miferable  condition/* 

Counfel  being  heard  upon  the  import  of  this  verdi<5l,  informations 
were  ordered,  and  prepared. 

It  was  argued  for  the  crown,  That  the  circumftances  found  proved  by 
the  jury,  were  iuflScient  upon  which  to  found  judgement  of  death.  And. 
this  will  appear  ftill  more  clearly  upon  looking  into  the  proof,  which, 
it  was  maintained,  the  court  might  do,  fo  far  as  it  is  explanatory  of 
the  circumftances  taken  notice  of  in  the  verdiA ;  in  proof  of  which 
pofition,  the  cafe  of  Livingflon  [N^  S5^]  ^^s  referred  to ;  and  the  argu- 
ment for  the  crown,  in  that  cafe,  upon  this  point,  was  repeated :  but  it 
was  admitted,  that  fuch  parts  of  the  proof  as  related  to  circumftan- 
ces not  taken  notice  of  by  the  verdidl,  muft  be  for  ever  buried  in  obli- 
vion. It  was  faid,  however,  in  the  narrative  of  the  information, 
that  all  the  particulars  libelled,  with  feveral  others,  had  been  pro- 
ved. 

In  corroboration  and  explanation  of  the  circumftances  of  the  ver- 
dift,  it  was  alledged.  That  it  appeared  from  the  proof  the  prifoner 
had  been  a  bad  hufband,  and  often  maltreated  his  w^e,  fo  as  to  oblige 
her  to  cry  out  Murder !  That  ftie  often  complained  to  her  neighbours 
of  maltreatment  by  her  huft>and,  and  ftiowed  them  the  marks  of  bis 
WoVs  on  her  body :  That  immediately  after  the  knocking,  a  candle 
was  feen  moving  through  the  houfe  ;  and  that  after  it  ceafed  moving, 
the  cries  of  the  deceafed  were  heard  no  more  :  That  all  the  cloaths 
ftie  had  upon  her  were  a  fhift  and  petticoat,  the  burning  of  which 
could  occafion  but  little  flame ;    fo  that  it  might  eafily  have  been 
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quenched :  and  it  was  alledged  the  prifoncr  had  brought  ho  evi- 
dence of  the  fads  dated  for  him  in  elcculpation. 

From  all  this  it  was  inferred,  that  there  was  fuflScient  prefumptive 
evidence  of  the  murder.  Menochius  holds,  that  if  a  wife  be  found 
lying  dead  by  her  htafband,  apparently  fuflFocated,  he  fhould  be  pre- 
fumed  the  murderer,  unlefs  there  be  reafon  to  believe  the  fuffocationi 
proceeded  from  too  great  a  quantity  of  meat,  or  fome  other  caule^ 
And  Julius  Claras  alfo  puts  this  cafe^  "  Si  uxor  repcriatur  mortua. 
"  mane,  quae  fero  erat  iana,  ex  quibu£dam  percuffionibua  fibi  illatis^ 
•*  an  prsefumatur  a  marito  interfeAa,  cum  ca  cubante,  aullis  in  ca- 
"  mera  aut  domo  praeter  eum  exiftentibus,  fi  prius  ah  oodem.  male 
"  traAabktur  ?"  And  the  worft  confequences  would  enfue,  if  fuch 
circuraftancefe  as  are  here  found  were  not  deemed  fiifficicat  to  infer 
guilt,  feeing  it  may  often  happen,.  Aat  one  of  two  perf<»9  Uving  ia 
*the  lame  houfe  together,  may  be  murdered  by  the  other,  and  yet  it 
be  impoffiblc  to  get  more  evidence  than  what  is  contained  in  this  ver- 
dii5l ;  efpecially  if  the  crime  be  perpetrated  by  fu6bcating  or  burnings 
which  make  it  the  more  credible  that  accident  may  have  occa£oned 
die  deatlu 

This  court  ha6  often  inflicted  a  capital  puniihment  in  confequencc 
of  fpecial  verdi€t9 }  Thomfon's  cafe,  Nov.  lo.  1707  j  die  Matter 
of  Burleigh's  cafe,  1 709,  &e.  Somedmes^  the  court  has  mitigated 
the  punifhment  on  account  of  circumftances  ;  as  in  Livingfton's  cafe, 
and  others.  Sometimes  the  ccurt,^  when  a  di&rent  crime  was  found 
proved  on  that  charge,  has  ixiflidled  an  arbitrary  punifliment  Thus 
in  the  Cafe  of  Colonel  Chatteris^  tried  fbrja  rape,  in  1723,  the  jury 
having  found  it  proved,  that  he  was  fccn  lying  above  the  profecu- 
tor's  wife  j  and  that  while  they  were  on  the  ground  together,  (he 
was  heard  to  cry  out ;  the  court  decreed  the  Colonel  to  pay  the  pro- 
fecutor  L.  300  Sterling  for  damages  and  expences. 

Special  verdiiSls  have  been  long  in  ufe  with  us :  there  are  many  in- 
ftances  of  them  from  1671 ;  and  though  fuch  verdiiSls  are  hypothe- 
tical in  England,  finding  the  prifoner  guilty  or  not  gxiilty  if  fuch 
and  fuch  ffc^s  infer  fo  and  fo,  yet  there  is  no  inftance  of  a  fpecial 
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vcwiiA  lb  conceived  in  this  country.  And  the  pradlice  of  forms  in 
England  cannot  be  reforted  to,  to  found  an  obje<3ion  to  the  verdidl 
in  queflion,  as  the  Englifh  ideas  are  quite  different  from  ours  in  mat-* 
ters  of  this  kind.  Befides,  it  is  well  known,  that  many  offenders  e- 
fcape  by  unftcndy  niceties.  And  this  Lord  Hales  laments  in  his  Pleas 
of  the  Crown,  vol.  2.  p.  193.  The  cafe  Rex  contra  Plummer  does 
not  apply  ;  for  all  the  verdid  found  was,  that  one  of  eight  perfons 
fired  the  gun  which  killed  Harden :  but  this  did  not  tally  with  or 
come  up  to  the  charge.  At  the  fame  time,  this  cafe  affords  an  me* 
ftance  of  an  Englifh  fpecial  verdiA  that  was  not  hy  potheticaL 

It  was  argued  for  the  pannel,  That  the  burning,  in  this  cafe,, 
might  have  been  accidental ;  and  that  as  there  was  a  poflibility  of' 
his  being  innocent,  he  ought  to  be  acquitted.  —  But  it  is  anfwer- 
ed,  That  the  whole  circumflance^pf  the  cafe  exclude  the  notion  of 
accident  5  and  that  there  would  never  be  a  convi<5tion  upon  circum- 
ftantial  evidence,  if  a  poflibility  of  innocence  was  a  fiifficient  de*-^ 
fence ;  for  however  long  and  well  conneded  a  chain  of  pre£ump«-^ 
dons  may  be,  itill  that  poffibility  muft  fubfiik 

Tlie  information  for  the  prifoner  argued.  That  anciently^  over  all 
Britaio,  both  civil  and  criminal  caufes  were  tried  by  juries  :  and 
though  in  civil  caufes  ia  Scotland,  that  mode  of  trial  has  been  long 
abandoned,  yet  it  flill  cakes  place  as  to  crimes ;  of  which  no  fubjedl 
can  be  found  guilty,  but  by  a  verdiA  of  his  peers  * :  and  anciently,, 
it  behoved  juries  to  find  in  general  guilty  or  not  j  at  leafl  it  was  io 
in  England  till  the  flatute  of  Wefhninfter  2.  which  allowed  fpecial 
verdi6ls.  But  thefe  have  been  always  hypothetical,  finding  the  pan- 
nel guilty  or  noty  according  as  the  court  fhall  judge  the  faiSls  found 
proved  fufficient  to  infer  guilt  or  otherwife.  This  is  agreeable  to  the 
principle  of  law  in  both  countries,  that  no  man  can  be  found  guilty 
but  by  the  verdidl  of  his  peers ;  and  therefore  it  is  doubtful,  whether 
the  vcrdi£l  in  queflion  be  good,  as  it  does  not  find  the  prifoner  guil'- 
ty  of  any  crime,  and  refers  nothing  to  the  judgement  of  the  court.. 

*  This  is  too  generally  exprefled.-— See  the  cafe  of  Black  and  Gillefpie  ia  part  2.. 

Be 
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Be  this  as  it  may,  it  is  clear  by  the  law  of  both  countries,  that 
when  once  a  verdidl  is  returned,  the  court  muft  proceed,  not  upon 
the  evidence  which  was  the  foundation  of  the  verdUi^  but  upon  the 
verdiB  itfelf  j  becaufe,  as  Lord  Hales  exprefles  it,  vol.  2.  p.  313. 
'^  it  is  the  confcience  of  the  jury  that  muft  pronounce  the  prifoner 
"  guilty  or  not."  And  he  adds,  That  if'  the  opinion  of  the  court 
were  to  rule  the  matter  of  fadl,  trials  by  juries  would  be  ufelefs.  And 
this  holds  particularly  in  fpecial  verdi(5ts ;  for  when  the  jury  finds 
certain  fafts  only  proved,  the  law  prefumes  they  had  reafon  to  difre- 
gard  the  proof  as  to  other  particulars :  and  therefore  the  court,  in 
judging  of  the  verdidt,  ought  to  difregard  all  fadls  not  contained  in 
it.  And  this,  too,  is  fo  ftridlly  adhered  to  in  England,  that  no  de- 
fe6l  in  the  verdict  can  be  fupplied  by  argument  or  iinplication. 
And  this  is  not  a  nicety,  but  a  conj^uence  of  this  moft  important 
principle.  That  the  jury  are  the  only  comfOcfU  judges  ofthefaH\  Key- 
ling's  Reports,  p.  109. In  the  caicis  of  the  Matter  of  Burleigh  and 

Livingfton,  the  fa<Eb  in  the  verdidl  were  fufficient  to  infer  guilt,  and 
would  have  been  found  to  be  fo  in  England;  Hale,  vol.  2.  p.  302* 

The  prefent  queftion  is.  Whether  the  fa<Ss  in  the  verdidt  are  fiif- 
ficient  to  infer  the  crime  charged  ?  If  the  court  Ihall  think  fo,  the 
prifoner  does  not  difpute,  that  they  may  proceed  to  the  laft  punifh- 
ment.  Neither  does  he  difpute,  that  crimes  may  be  proved  by  cir- 
cumftances ;  or  maintain,  that  each  circumftance  by  itfelf  muft  be 
conclufive  :  but  what  he  contends  is.  That  the  refult  of  the  whole 
muft  be  certain  and  conclufive,  leaving  no  room  to  doubt  of  guilt. 

The  circumftances  in  this  verdidl  are  not  fuch :  The  burning 
might  have  happened  by  accident  in  many  ways ;  and  it  would  be 
ridiculous  to  prefume,  that  the  prifoner  had  fet  fire  to  his  wife,  be- 
caufe he  happened  to  be  alone  with  her  in  the  houfe  when  fhe  was 
bxirnt.  Not  many  months  ago,  the  miftrefs  of  a  houfe,  in  the  ftreet 
where  that  of  the  prifoner  ftands,  being  in  liquor,  and  finding  it 
diflBcult  to  untie  the  ftring  of  her  head-drefs,  iet  a  candle  to  it  j  up- 
on which  her  cloaths  immediately  took  fire  j  and  though  her  huf- 
band,  and  a  maid-fervant,  were  in  the  houfe,  it  is  notorious  fhe 
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was  fcorched  to  death  before  the  flame  could  be  exf inguifhed.  It  is 
fojftble  the  prifoner's  wife  may  have  been  burnt  in  the  fame  way : 
And  were  he  to  go  into  the  proof,  as  the  profecutor  has  moft  im- 
properly done,  he  would  fay  it  was  not  only  pojfihle^  but  highly  pro-- 
bable. 

The  fads  in  this  verdidl  might  all  have  happened  naturally ^  with- 
out any  guilt  on  the  part  of  the  prifoner.  —  It  was  natural  for  his 
wife,  when  Ihe  foimd  herfelf  on  fire,  to  alarm  the  neighbourhood  ; 
and  the  cry  of  Murder  was  the  moft  proper  for  that  purpole. — It' 
might  naturally  happen,  that  the  neighbours  did  not  get  admittance 
immediately  upon  their  knocking  at  his  door;  for  he  might  have 
been  afleep,  it  being  then  between  the  hours  of  ten  and  eleven  at 
night :  and  fuppofing  him  to  be  awake,  it  was  his  duty  not  to  leave 
his  wife  till  he  had  firft  endeavoured  to  extinguifh  the  flames. —  As  to 
the  fpace  of  time  intervening  betwixt  the  knocking  at  the  door  and 
the  opening  it,  the  libel  is  not  preeife ;  and  as  the  neighbours  would 
doubtlefe  be  impatient  to  learn  the  caufe  of  the  flirieks  they  heardj^ 
they  naturally  would  imagine,  that  they  were  kept  out  longer  thaa 
they  really  were. 

The  fa<5ts  in  the  verdidt,  therefore,  are  clearly  iniufficient  to  in^ 
fer  the  crime  charged.  The  paflage  from  Menochius  does  not  apply  j 
for  it  fuppofes  the  body  of  the  wife  to  bear  apparent  figns  of  fufib*- 

cation.  Befides,  if  the  whole  paflage  hadiDeen  tranfcribed,  it  would 
have  appeared,  that  the  author  only  thought  the  circumftances  the 
profecutor  has  quoted,  were  fufficient,  when  joined  with  others,  to 
infer  guilt.  As  to  the  cafe  from  Clarus,  it  fuppofes,  ly?.  That  the . 
wife,  who  was  well  at  night,  had  been  found  dead  in  the  morning  ; 
2dfy^  That  there  were  marks  of  ftrokes  on  her  body  j  3^//y,  That  flie 
had  been  formerly  maltreated  by  the  hufband :  And,  after  all,  the 
author  gives  no  opinion,  but  only  fays,  another  author  thinks  thcfe 
circumftances  fufficient  for  putting  the  huft^and  to  the  torture. 

Hitherto  the  prifoner  has  argued  upon  the  verdi(5l ;  and  the  pro- 
lectitor  fliould  only  have  done  fo  too ;  but  he  has  moft  improperly 
introduced  the  whole  proof  into  his  memorial}  and,  what  is  worfe^ 

mifreprefented 
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mifreprefented  it.  How  can  it  be  faid,  that  all  the  circumftances 
libelled  were  proved,  when  no  proof  was  attempted  of  themoft  ma- 
terial, viz.  "  That  the  pannel  had  forcibly  held  the  defun<Sl  to  a 
**  grate  or  chimney  till  her  cloaths  took  fire  ?" 

Some  witneffes  have  faid,  that  they  heard  the  deceafed  complain  of 
her  hufband,  and  Ihow  blemilhes  from  his  blows  on  her  body.—  But 
it  is  clear  from  die  proof,  that  fhe,  for  many  years  before  her  death, 
had  been  a  moil  notorious  drunkard,  and  in  the  pradtice  of  abufing 
her  hufband. 

Only  one  witnefs  mentions  any  thing  of  a  quarrel  betwixt  the  pri- 
foner  and  his  wife  on  the  day  of  the  accident ;  but  all  fhe  fays  is, 
that  the  defunct  faid  there  had  been  a  quarrel. 

The  indi(5fanent  alledged.  That  the  defundl  had  accufed  the  pri«- 
foner  as  guilty  of  murdering  her ;  and  three  witneiles,  companions 
of  the  defun A,  have  depofed  fb :  but  one  of  them  ought  to  be  dif^ 
regarded ;  becaufe  Ihe  denies  her  having  heard  or  the  defun^St's 
drinking  ;  for  that  cannot  be  true.  Further,  a  man  who  aiked  the 
defunil,  what  had  occafioned  the  burning,  has  depofed  fhe  anfwered. 
She  knew  nothing  of  the  matter.  Laftly,  All  the  three  witnefles  who 
depofe,  that  the  defundt  accufed  the  prifoner,  agree,  that  fhe  did  fb 
in  the  prefence  of  two  furgeon-lads  ;  but  the  only  fiirgeon-lad  who 
was  examined,  depofes,  That  when  he  afked  the  defundl  how  (he 
came  by  the  misfortune,  Ihe  made  no  anfwer. 

As  to  the  circumftance  of  a  light  having  been  fcen  moving  in  the 
houfe,  it  is  trifling :  it  might  have  been  occafioned  by  the  de^mdt's 
removing  from  one  place  to  another  while  on  fire.  It  is  only  fwore 
to  by  two  witncfTcs ;  whofe  evidence  is  difproved  undar  the  preceding 
article^  One  of  thcfe  lays,  the  light  firft  appeared  at  the  window 
from  whence  the  fhriiis  came,  and  was  afterwards  removed  to  ano- 
ther further  north.  But  it  is  in  proof  there  is  no  other  further  north 
in  the  houfe. 

The  circumflance  of  the  deceafed  having  no  cloaths  on  when  burnt, 
but  a  fhift  and  petticoat,  makes  for  the  prifoner.  It  is  not  eafy  to 
fay  what  efieds  their  burning  might  have ;  but  no  man  in  his  fenfes 

would 
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would  have  chofen  to  perpetrate  this  crime  with  fo  few  combufti-* 
bles. 

There  are  feveral  circumftances  in  proof  which  ftrongly  fortify 
the  legal  prelumption  of  the  prifoner's  innocence,      ijiy  All  the  wit- 

nefies  agree,  That  the  prifoner's  hands  and  feet  were  burnt. ^This 

is  real  evidence,  that  between  the  knocking  at  and  opening  the  door^ 
he  had  been  employed  in  extinguifhing  the  flames.  2dfyy  The  decea- 
led,  after  the  accident,  fo  far  from  having  any  refentment  againil 
the  prifbner,  converfed  with  him  in  a  friendly  manner,  and  fent 
frequent  meflages  during  the  night,  inquiring  how  he  was,  and  ex- 
prefling  her  concern  for  the  misfcMrtune  he  had  met  with,^ 

Such  was  the  fubftance  of  the  argument  on  each  fide.  The  cafe- 
was  not  vrithout  difficulty.  The  court,  however,  in  refpe^  of  the  ver^ 
diSi^  adjudged  the  prifoner  to  be  hanged  in  chains  ;  and  he  was  ex- 
ecuted accordingly.-^— He  afferted  his  innocence  to  the  very  listfl. 

AS.  Alex.  Homc>  et  aliu.  Alt.  Geo.  Brown>.  et  alSm 

N.  B.  As  fb  much  has  been  faid  m  this  cafe  on  accidental  biim-» 
ing,  it  may  perhaps  not  be  improper  to  obfervc,  that  feveral  per- 
fons  have  been  burnt  ta  death,  not  by  external  £re,  there  being  none 
in  the  rooms  where  they  perifhed^  but  by  internal^  arifing  from  the 
exceflive  xSe  of  fpirituous  liquors,  and  other  caufes^  ■  >■  See  Philo^ 
foph.  Tranfac^.  Abridge  vol  10.  p.  1073,.  4^  6- 
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N°  67.  July  and  Augufi  i  •js'j. 

His  Majesty's  Advocate, 

AGAINST 

John  Simpson  and  John  Ramage  Conftables,  Stephen  Dvinfordand 
Edmund  Jones  Soldiers. 

Officers  of  the  lanv  may  ivith  impunity  kill  a  man  nvhom  they  have  a  legal 
*ixrarrant  to  apprehend^  if  he  re/lfi-them  uuith  a  mortal  nveapoti. 

*  ^ 

TH  E  charge  in  the  indidhnent  againft  die  prifoners,  in  fub- 
ftance,  was,  That,  upon  the  3d  April  1757,  being  employed 
^  conftables  to  execute  a  warrant  granted  by  the  juftices  of  the 
peace  of  Haddingtonfhire,  for  apprehending  the  perfbn  of  George 

Wood,  they  went  to  his  houfe  in  Tranent ;  and  that  then  and  there 
the  faid  George  Wood  was,  by  a  fliot  from  a  firelock,  felonioufly 
murdered,  or  bereaved  of  his  life  ;  and  that  the  pannels  were  guilty, 
adlors,  or  art  and  part  of  the  faid  murder. 

The  conftables  pleaded,  TJiat  having  gone  into  Wood's  houie,  in 
drder  to  apprehend  him,  in  virtue  of  a  warrant  from  the  juftices,  au- 
tiiarifed  by  a  late  ^dl  for  recruiting  his  Majefty's  forces,  they  knock- 
ed at  hi^  door,  informed  him  of  their  errand,  and  defired  him  to  de- 
liver himfelf  up.  To  which,  he  anfwered.  That  he  would  open  the 
door,  and  was  going  for  the  key :  but  in  a  little  after  they  heard 
him  fay.  That  he  would  drive  them  to  heaven  or  hell ;  and  forthwith 
he  difcharged  a  gun,  the  ihot  of  which  made  a  great  hole  in  the 
door  ;  fo  th^t  if  any  of  the  party  had  been  ftanding  oppofite  to  it, 
hie  muft  have  been^illed :  That  upon  -this  two  of  the  foldiers  loaded 
their  pieces,  and  fired  in  through  the  door  j  and  though  no  aim  was 
or  could  be  taken,  one  of  the  fhots  took  place,  and  Wood  was  killed  : 

That  they  denied  they  had  given  orders  to  the  foldiers  to  fire ; 

and  though  they  had,  the  expreffion  imported,  and  could  be  con- 
(Iruecl  to  import,  no  more,  than  that  the  foldiers  fhould  difcharge 

their 
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their  pieces,  in  order  to  frighten  this  defperatc  fellow ;  but  not  to 

kill,  or  fire  into  the  honie. ^They  infifted,  the  libel  was  not  relevant, 

ifiy  -  becaufb  no  premeditated  malice  or  forethought  felony  was  libel- 
led ;  2^/r,  becaufe  they  were  acSling  in  execution  of  a  legal  warrant, 
and  had  been  refitted  with  mortal  weapons;  which  circumftance 
made  this  a  cafe'of  felf-defence,  they  being  inpericulo  conjiitutu 

The  foldiers  pleaded.  That  they  had  been  raifed  out  of  their  beds 
to  aflift  the  conftables ;  and  gave  the  fame  account  as  to  Wood's  be- 
haviour the  conftables  did ;.  and  argued,  as  they  did.  That  they  had 
no.  premeditated  malice  againft  the  deceafed ;  and  tliat  they  were  ju- 
ftifiable  for  firing,  becaufe  it  was  in  felf-defence,  and  in'fupport  of 
the  conftables,.  whom  they  were  ordered  to  aflift.  in  executing  a  law- 
ful warrant. 

An/hverecL,  It  is  not  neceflary  to  libel,  that  the  intention  to  kill  was 
premeditated  of  a  long  time  ;  it  is  fiifficient,  that  intention  anteccdit 
i^umj  licet  tion  congrcjfum  ;  and  in  this  cafe  the  fire  was  not  returned 

upon  Wooti  immediately,  but  fome  fpace  of  time  intervened ;  which 
fliows  the  flaughter  was  not  done  of  afuddcnty :  but  though  it  had,  it 
would  not  avail ;  becaufe  the  aA  1661  does  not  exempt  fuch  flaughter 

from  capital  punifliment. Although  an  officer  who  has  a- war^ 

rant  againft  a  felon-,  may  kill  him  if  he  refifts,  or  even  flies  ;  as.  on 
no  account  ought  fuch  a  perfbn  be  allowed  to  efcape,  and:  the  pur-^ 
pofe  of  apprehendrng  him  is  in-  a-  great  meafure  effe<$tuated  by  put- 
ting him  to  death :  yet  ai>  oflScer  cannot  lawfully  do  fo  in- execution 
of  warrants  granted  in  civil  cafe.s  or  even  for  trefpafles,  unlefs  his 
own  life  be  in  danger.  It  would  be  unjuft  to  kill  on  fuch  occa- 
fions;  and  doing  fb  would  defeat,  not  execute,  the  warrant;  Hale; 
Hawkins.  And  in  this  cafe  it  was  not  necelTiry  to  kill  Wood,  in 
order  to  fave  the  lives  of  any  of  the  party,  as  there  was  notliing  ta 
have  hindered- them  to  retire  ;  and  they  might  have  prevented  his- 
efcape  by  barricading  the  door ;  Cafe  of  Bcith  in  .1672,  and   Frafer/ 

in  1674. 

i2(?/A>^  for  the  prifoners,  The  adl   1661    was  not  meant  to  repeal! 

the.,  ancient  law  with  regard  to  flaughter  done  of  afnddenty.     In  many 

X  2.  cales, 
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cafes,  for  the  greater  fecurity  of  the  fubje<5l,  or  the  removii^g  doubts, 
ftatutes  have  paffed,  without  meanixig  to  imply  aa  alteration  of  the 
former  law  as  to  particulars  not  taken  notice  of  in  thefe  ftatutes. 
However,  this  cafe  falls  under  the  excepticm   of  homicide  in  lawful 

defence,  wliichis  exprefsly  mentioned  in  the  adl  1661. Thepri-- 

fouers  could  not  retreat  without  manifeft  hazard,  andjufl  ground  to 
fear,  that  this  outrageous  man  would  again  fire  upon  them  from  the 
windows,  or  fally  from  the  door, -— Had  he  fired  upon  them  in  the 
open  fields,  it  cannot  be  difjputed,  if  he  remained  upon  the  Ipot,  and 
in  a  pofture  to  proceed  to  further  violence,  they  might  have  been  ju- 
ftified  for  (hooting  at  him.  Now  furdy  there  is  more  danger  from 
an  enemy  who  lurks  in  a  ftrong-hold,  and  ofiers  violence  by  fur- 

prife,  than  from  him  who  encounters  in  the  open  fields.— It  may 

be  very  true,  that  an  officer  cannot  kill  a  man  who  does  no  more  than 
fly  from  the  execution  of  a  warrant  for  a  civil  caufe,  or  for  a  tref- 
pafs ;  but  if  he  refills,  and  efpecially  if  he  defends  hintifelf  with 
weapons,  all  lawyers  agree,  that  he  may  be  lawfully  flain ;  Mat- 
thaeus,  p.  484.;  Hale,  vol.  i.  p.  481.;  Hawkins,  vol.  i.  p.  71. 
And  there  would  be  an  end  to  juflice,  if,  upon  refiftance,  its  offi- 
cers were  obliged  to  ftop,  and  not  allowed  to  take  every  method  to 

enforce  the  law. The  two  cafes  quoted  for  the  profecutors   do 

not  apply  j  for  in  both  the  homicide  was  conunitted  in  execution  of 
what  was  not  fufficiently  warranted :  but  the  following  cafes  are  clear 

for  the  prifoaers  ;  that  of  Hunt  1 7 1 1 ;  that  of  Macadam  and  Long 
1 735,  [N°  43.] ;  and  that  of  Serjeant  Burtch  in  July  1 748,  [N^  54,] 

The  court  found  the  libel  relevant ;  and  allowed  the  prifbners  to 
prove  all  fa<^s  and  circumflances,  &c; 

The  jury,  Aug.  12.  1757,  brought  them  in  not  guilty;  upon 
which  they  were  difmiffed  from  the  bar. 

JSl.  Crown-lawyers.  j^lt.  Hamilton- Gordon,  Garden. 
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N^68.  January  1758, 

His  Majesty's  Advocate, 

A   G    A    I    N    s    T 

Lieutenant  Thomas  RosrNsoN  of  the  Train  of  Artillery. 

Excufable  homicide. 

'"T^HE  indidbnent  againft  Lieutenant  Robinlbn  charged,  That 
\  he  having  conceived  a  caufelefs  refentment  or  iU-will  againft 
the  deceafed  Robert  Ewar,  late  lieutenant  in  the  train  of  artillery, 
he  did,  on  the  2d  December  1757,  within  the  borough  of  Perth,  at- 
tack and  infult  the  faid  Robert  Ewar,  by  twifting  his  noie ;  and  up- 
on the  faid  Robert  Ewar's  endeavouring  to  defend  himfelf  againft 
ioch  violence^  the  pannel  attacked  him  with  a  fword,  or  other  dead- 
ly weapon,  with  which  he  wounded  him  in  the  body ;  of  which 
wound  the  iaid  Robert  Ewar  died  in  about  an  hour,  or  fbme  fhort 
ipace  thereafter,  and  thereby  was  cruelly  murdered :  At  leaft,  &c. 

It  was  fet  forth  for  the  pannel  in  point  of  fadl.  That  in  fummer 
iaft,  the  pannel  and  the  deceafed  joined  their  corps,  then  lying  at 
Perth :  They  were  both  very  young,  nearly  of  the  fame  age,  not 
much  exceeding  nineteen :  In  theii'  difpofitions  they  were  greatly 
different ;  the  pannel  was  ftudious,  applying  himfelf  to  mathema- 
tics, and  fuch  other  branches  of  fcience  as  became  a  gentleman  and 
a  foldier ;  the  deceafed,  on  the  contrary,  was  diflipated,  and  ad- 
dicted to  idlenefs  and  pleafure. 

The  pannel  was  of  a  mild  and  gentle  temper ;  the  deceafed  was 
turbulent,  petulant,  and  quarrelfome.  From  difpofitions  fo  oppo-* 
fite  in  perfbns  conftantly  refiding  together,  it  was  natural  to  fuppofc 
that  differences  and  dilguft  would  enfue.  The  deceafed,  upon  many 
occafions,  fought  to  quarrel  with  the  pannel,  treated  him  with  the 
utmoft  contempt,  repeatedly  reviled  him  in  exprcffions  of  the  feve- 
reft,  moft  unprovoked,  and  moft  unjuftifiable  abufe.     When  the 

pannel 
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paamel  chanced  to  fpill  fome  water  on  the  deceafed's  bureau,  the- 
deceafed  fwore^  77?^/  one  of  themJJjould  leave  his  bones  in  Perth:  he 
frequently  termed  the  pannel  a  fcoundrel^  rafcaly  and  no  gentleman  \ 
and,  not  to  give  more  inftances  of  this  unhappy  turn  of  mind,  on 
the  morning  of  that  day  which  was  the  laft  of  his  life,  he  openly,, 
in  a  court-martial,  called  the  pannel  zfcoundrel^  and  thneatea&d  to^ 
knock  him  down. 

Tlie  pannel  declined  every  occafion  of  quarrel  with  the  deceafed ; 
when  provoked  and  challenged  by  him,  he  overcame  the  prejudices 
incident  to  foldiers ;  he  efteemed  it  more  honourable  to  decline  co- 
ming to  extremities,  than  to  vindicate  himfelf  in  that  method  which 
the  miftaken  notions  of  mankind  feem,  in  fome  fort,  to  authorife; 

It  will  particularly  be  remembei^d,  that  the  pannel  was  much  fu- 
perior  to  the  d'eceafed  in  ftature  as  ^  well  as  in  ftrength.  This  woul<J 
have  given  hiin  too  fatal  an  advantage  over  his  antagonift  ;  anti  this 
advantage  he  would  not  ufe,  even  when  provoked  in.  the  higheft  de^ 
gree. 

No  methods  of  forbearance  could  correal  the  unhappy  temper  of 
the  deceaied :  his  behaviour  on  the  day  libelled  too  evidently  proved,, 
that  his  paffions  remained  undifciplined  to  the  laft.  On.  the  momingr 
of  that  unhappy  day,  Lieutenant  Hill  of  the  artillwy  was,  with  the 
pannel  and  the  deceafed,  ordered  by  the  commanding  ofBccr  to  hold 
a  court-martial;  Mr  Hill,  as  the  fenior  officer,  prefided;  the  pannel i 
as  next  in  command,  had  a  title  to  fit  on  his.  right  hand ;  the  decear- 
fed  took  this  placp,  which  belonged  to  the  pannel ;.  nor  would  he  quit 
it,  till  the  opinion  of  Major  Cleveland,  the  commanding  officer,  had 
been  received,  adjudging  tliat  place  to  the  panneL.  The  deceafed,  on^ 
quitting  his  place^  callalthe  pannel /i  fcoundrel^  and  threatened  to 
knock  him  down.  To  this  the  pannel^  though,  highly  provoked^, 
made  no  anfwcr. 

They  proceeded  to  bufinefs,  and  the  court- martial  was  held.  Af- 
ter the  court  broke  up,  the  pannel,  in  company  with  Licu;enanw 
Hill  and  the  deceafed,  went  into  a  room  in  the  barracks.  He  took 
no  notice  of  what  had  pafTed  at.  the  court-martialj  he  had:  no  in  ten- 

tion> 


^n.i758.  The  King  agalnft  Robinson.  183 

tion  of  taking  any  notice  of  it ;  unarmed  he  fat  down  to  write.  He 
happened  to  fay.  That  the  deceafed  had  broke  a  chair  in  the  room. 
This  circumflance  was  trivial,  though  true.  The  deceafed,  with  his 
ufual  impetuofity  of  temper,  fwore  that  he  had  not  broke  the  chair: 
the  pannel  repeated  his  aflertion.  On  this  the  deceafed,  with  much 
paflion,  and  many  oaths,  flarted  from  his  chair,  and  addreffing  him- 
fclf  to  the  pannel,  faid,  Tou  are  afcoundrd^  rafcal^  and  no  gentleman ; 
end  J  ivill  expofe  you  to  all  the  gentlemen  of  the  battalion.  It  may  be 
true,  that  the  pannel,  after  having  received  fuch  ufage,  twifled  the 
deceafed's  nofe.  The  deceafed  fnatched  up  a  pocker,  and  aimed  a 
blow  at  the  pannel ;  who  parried  it  with  his  arm :  the  deceafed  let 
fall  the  pocker,  and  clapped  his  right  hand  to  his  fword,  and  was 
in  the  aft  of  drawing  it.  The  pannel  being  thus  in  imminent  dan- 
ger of  his  life,  wholly  unarmed  and  defencelefs,  retired  a  few  fleps  : 
he  chanced  to  perceive  a  fvvord  on  a  bureau  in  the  room  ;  he  drew 
it  in  order  to  defend  himfelf ;  the  deceafed  ruflied  upon  him  fu- 
rioufly,  wotmded  him  dangcroufly  in  the  head ;  the  fword  which 
.  the  pannel  held  in  his  hand  pierced  the  body  of  the  deceafed ;  the 

wbuixd  was  mortal. 

The  counfel  for  the  pannel,  denying  the  libel,  pleaded  in  point  of 
law,  ly?,  That  he  ought  not  to  be  found  guilty  of  murder ;  becaufe 
he  had  no  malicious  intention  to  kill,  which  is  effential  to  this 
crime. 

Anpwered^  Such  intention  is  effential ;  but  it  is  fufEcient,^  antecedit 
icium^  licet  non  congre/fum.  The  paxmel,  therefore,  to  make  his  de- 
fence relevant,  muft  prove,  that  when  he  gave  the  mortal  wound  to 
the  deceafed,  he  had  no  intention  of  giving  fuch  mortal  wound.  2dlr^ 
A  malicious  intention  being  an  ad  of  the  mind,  can  only  be  gather- 
ed from  circumflances.  If  the  pannel  wounded  the  deceafed  widi  a 
fword,  or  other  deadly  weapon,  the  intention  will  be  held  malicious 
from  the  weapon  nfkd. 

.  Defence  2.  If  Lieutenant  Ewar  was  killed  by  the  fword  which  the 
pannel  held  in  his  hand,  yet  the  pannel  ought  not  to  be  tound  guilty 

of 
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of  murder  j  becaufe  Lieutenant  Ewar  rufhed  furioufly  againil  the 
pannel,  and  run  himfelf  upon  the  fwori 

^^f*  \fi^  This  alTertion  is  very  improbable.  The  deceafed  was 
run  through  by  the  fword.  Now  he  who  £0  nifhes  upon  a  fword^ 
as  to  force  it  quite  through  his  body,  muft  not  only  have  an  un-* 
common  ftrcngth,  but  a  determined  reiblution  to  put  aa  end  tO:  hi$. 
own  life.  Yet  the  deceafed  is  acknowledged  not  to  have  had  the- 
ftrength  of  an  ordinary  man^  nor  is  there  the  leaft  probability  of  his 
having  intended  to  be  his  own  murderer,  idfyy  It  wiU  be  proved,, 
the  fword  entered  at  a  place  higher  than  that  at  which  it  came  out. 
This  Ihows  the  deceafed  did  net  run  upon  the  fword  l  for  if  he  had^ 
as  he  was  lower  in  (lature  than  the  pannel^  he  muft  have  raxied  up 
its  point,  and  confequently  it  muft  have  come  out  at  a  place  higher 
than  that  at  which  k  entered,  ^dfy^  If  it  be  proved,  diat  the  paa- 
nel  drew  the  fword,  advanced  towards  the  deceafed,  and  was  cmee 
engaged  with  him,  it  will  nothing  avail  the  pannd,  to  fiiow,  by  nai- 
nute  circunaftanccs,  that  the  mortal  wound  might  have  been  occar* 
fioned  by  the  impetuofity  or  unfkilfulnefs  of  his  antagonifK 

Def.  3.  If  the  pannel  made  a  thruft  at  the  decea&d,  he.  did  it  in 
felf-defence. 

Af^.  Self-defence  in  the  abfbra^  is  a  relevant  plea:  but  it  is  not  fa 
qualified  in  this  particular  cafe  as^  to  be  relevant.  He  who  pleads, 
diis  defence,  muft  fubfume,  in  the  iji  place.  That  he  was  the  per- 
fbn  attacked ;  Mackenzie,  Duels,  §  6. ;  Exculpation,  §  2.  aJly^ 
That  hp  was  in  pcrtculo  vita  con/lituius  ;  fb  that  die  only  altema^ 
^  nve  remaining  for  him  was,  that  of  being  kUled,  or  killing  the  ag- 
greffor.  But  neither  of  thefe  requifites  appear  in  the  panneFs  cafe* 
For,  i^,  He  was  the  aggreffor,  by  twifting  the  nofe  of  the  deceafed^ 
That  was  the  firft  real  injury,  and  the  occalion  of  all  that  afterwards- 
happened  :  and  if  it  fhall  be  further  proved,  that  the  pannel  drew,, 
and  advanced  towards  the  deceafed,  inconteftible  evidence  muft  a* 
rife  of  his  being  the  aggreflbr.  ^dly^  The  pannel  has  not  fpecified' 
circumftances  fufficient  for  proving,  that  no  other  alternative  was 
left  him  but  that  of  killing  or  being  killed.    He  was  unarmed.    Now 

it 
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it  cannot  be  fuppofed^  that  the  deceafed,  however  petulant  and  quar- 
relibme,  would  have  murdered  an  unarmed  man.  In  the  firft  mo-* 
tion^  of  hii  reientment,  when  his  nofe  was  twifted,  he  did  not  iraw 
his  fword.  It  may  be  true  he  clapped  his  hand  to  the  hilt ;  but  this 
motion  could  not  endanger  the  life  of  the  pannel :  but  it  was  pro- 
bably nothing  more  than  kn  expreffion  of  refcntment,  or  it  might  be 
cenftrucdintb  a  dlaibsngr  to  fight ;  bite  m  na  tight  caa  it  he  coi^deiv 
ed  as  an  aflault.  And  fuppofing  the  pannel  had  appgfehended  aa  ai^ 
fault,  yet  ftill  he  exceeded  the  mod^ramm  inculpate  tuteh.  He  might 
have  gone  out  of  the  rodm  in  lels  time  than  he  muft  have  taken  in 
g<>i^g't9  thf  bH0i|aw^  lading  ho}d  ofthefword^  drawing-it,  azKi  ftaodr 
iog  ta  his  dflfence,  <»"  ^vanciag  againU  the  decea&d.  He  might 
)iave  retired  with  kft  dangfr  thani,  according  to  hb  owa  plea^  he 
WM  expofed  to,  by  remaining  in  the  room.  Self-<*pre£ervano&;  mull: 
liaire  fuggisflcil  fiu^  a  rt|tr«»t«  It  was  expedient,  and  ia  no  fort  dif- 
JnnyiiraJBkk  HrdbiOfeto  vemaia  la  the  room,  and  did  the  deed  for 
triftkh  he  is  Miw  arraigned;    ' 

Cafes  Vjuottd  fokr  the  pamielr  t^M  of  Andrew  Rudierfbfd,  16641; 
Maoniikn  in  1690;  Cap^in  Price  fame  year;  Ctovan  1710;  Mac- 
lean fame  year.  [See  N^ai  J 

€afeB >far  the  fffofedntdr  (  that  €f  Agnes  Bain  in  169;$;  Cuming^ 
\€g$j   [N^  loj;    Rofe  and  Roberts*  >7f^\    Brook  and' iindfay, 

■1717.     ....  \ 

llieeoTirt  feuod  the  IM^et  j^levant^  and.  ^allowed  the  pannel  to 
provd  all  fa<^  and  circumftances,  &c.  "  .  ->.  ^,,^ 

The  jury,  }an.  x  7.  x  7585  found  him  not  guilty  i  •  on  which  he  was 
^ifmiiled  fr^n  the  bar. 

Aft^  Sr  D.  Dalrympltf,  et^ilih  Alt.  M&lcr,  W.Stcwart^ 
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N«  69,  Jufy  25.  1758. 

His  Majesty*s  Advocate, 

AGAINST 

James  FbRBEs,  Chaplain  and  Scjioolinaftcr  t3o  the  Charity  Wbri^ 
"   houie  of  Dalkeithv 

Vtrgims  ivmature  contreSiatia. — Stuprutn.-^RaptUTi 

THE  indiiSlment  fet  forth,  "  That  where}  by  the  laws  of  God;, 
and  the  laws  of  this  and  other  well-govemed'realins,  thefcdu* 
cing  and  debauching  the  minds  of  young  girls  to  lewd;  iiideccnr^ 
and  vitious  practices  and-  bdbaviour,  by  putting  hands  up  their  pet* 

ticoats  upon  their  jirivy  parts,  and  otherwife  ufing  them  in  an.  ind&« 

•    •  •      . 

cent  manner,  is  a  crime  of  a  heinous  nature^  and  feverely  puniihable  \ 
And  whereas  alfo,  by  the  laws  of  God,  &c;  the  committing  a  rape 
upon,  or  ravilhing  by  force^  and- having  carnal  knowledge  of  a. 
girl  under  twelve  years  of  age^  or  the-  decoying  girls  under  twelve 
years  of  age  to-  a  private  place^  and  thero  having  carnal  knowledge 
of  them,  though  with  their  confent,  are  both  and  each  of  ^  thenxi 
crimes  of  a  heinous  nature,  and  feverely  pimiihabl^  ;''  and  the  in^ 
didlment  charges,  as  an  aggravation  of  all  thefe  crimes,  efpccially 
when  committed  by  a  perfon  intrufted  with  their  education. :  Yet 
true  it  is,  that  he  had  been  guilty,  adlor,  art  and  part,  of  all  and*  each 
of  the  forefaid crimes,  aggravated  as  aforesaid;  in  fo  farasj  &c;;  and 
then  it  charges  a  variety  of  libidinous  adls  in  1758,  and  alio  feveral 
rapes,  and  his  having  carnal  knowled^  of  a  girl  under  twcke  years, 
of  age. 

It  was  pleaded  in  defence,  That  no  law  had  pointed  out  lewdnels 
as  an  objed  of  public  vengeance :  That  a  rape  could  not,  in  the 
fenfe  of  law,  be  committed  on  a  girl  under  twelve  years  of  age;  be*- 
caufe  by  law  ftie  is  incapable  of  confent,  and  can  have  no  will ;  and 
it  15  2iprafumptio  juris  et  dejure^  that  there  cannot  be  copulation 

with 
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with  a  girl  under  twelve;  /•  ^S.ff*  D€  inj.  L  g.ff.  De  fponf.  So  that 
there  might  be  a  battery,  but  could  not  be  a  rape  here.  The  de- 
bauching a  girl  under  twelve  is  not  more  criminal  than  debauching 
a  wbinan  arrived  at  maturity;  and  by  the  law  of  France,  and  other 
countries,  it  was  punifhed  as  £vaii^\tjiuprum. 

The  lib^l  was  found  televant  to  infer  the  pains  of  law,  allowing 
the  pannel  to  prove,  &c. 

The  Lord  Advocate  upon  this  declared, , "  In  refpedl  it  is  known 
.*'.  to  him,  that  the  evidence  of  the  rape  and .  carnal  copulation  will 
"  be  proven  only  by  girls  under  age,  he  therefore,  in  this  cir- 
**  ctmiftantiate  cafe,  agrees  to  reftrica,  and  hereby  reftrids,  the  faid 
*"  indidhnent,  and  interlocutor  thereon,  to  an  arbitrary  punilhment ; 
"  and  in  the  prefent  cafe,  infills  only  upon  the  faid  indidtment  a- 
**  gainft  the  pannel  to  that  effedl" 

The  jury,  July  24.  1758,  by  a  plurality  of  voices  found  liim  guil* 
ty.     He  was  fentenced  to  be  whipped,  and  ba^niihed. 

« 

Aei.  Ro*  Dundas  Adv.  Alt.  Geo.  Wallace,  Crofby. 


I         • 
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John  Wiohtmaw   of  Maulfley,  -vdth  coaiqorarife  of  his  Majefty** 
Adrocate, 

A   G  A  I  W  S   *     ,  .    ,      .        r 

KoBEiiTi  MoSiTdfaviciii^,  .l^osfl:  £rov6ft  ctf  Eibjam^  Almi^let 


^  party^^o/f'  the  t<fw»^guari[  t>f^  Edinburgh  may^wifh  imfumty  enter  m 

'    gentkma^}^  k^ifif  tbere^  and  dairy,  imiimd  his  coj^m/^  in  an  ignotnir^ 

moui  manner^  to  the  gudrdr*hm{fe^  u$m  a  verbal  order  fr^^^  -mip^ 

a  great  wnfcy  fnid  txjAeA '  ohft^  xbi  wnidaws^'/ii  at  tit  ^bec 

a  mA^  m^the 


9  • 

THE  charge  ag^nft  die  ibldiers  was.  That  thc7  had  irio^ 
lendy  broke  into,  the  proiecutor's  houfe  on  the  a&emoaa  o€ 
Sunday  the  4th  June  1758^  whta  he,  with  fome,  of  hW  compa-* 
nions,  was  folemnizing  the  Prince  of  Walesk's*  birth^Kiay  with  innor^ 
cent  mirth  and  feflivity,  and  ^^qi(t  the  leaft  noi&  or  difturbance : 
That  after  they  had  in  this  manner  entered,  they,  without  the  leai^ 
j^rovocation  osx  the  part  of  the  proiecut^,  upon  being  only  civilly 
^ifked,  ^^^t  warrant  or  authority  they  had  fi»r  entering  his  houfe,. 
firft  cut  ham  oa  the  head  with  a  Locfaabcr  axe,  and  then  knocked 
hxin  down }  and  while  he  was  in  this  condition,  dragged  him  out 
of  his  houie,  with  two  of  his  companions^  and  carried  him  through^ 
a  croud  of  people,,  without  his  hat  or  wig*  the  blood  ftreaming  from, 
his  head,  to  the  guard-houfe^  in  open  day-hght,  pulling  him  along; 
by  the  cravat,  which  they  twitted  about  his  neck,  and  which,  if  it 
had  not  broke,  muft  inevitably  have  firangled  him ;  while  others 
-were  ftriking  and  pufhing  him  up  behind  with  their  guns  and  Loch- 
aber  axes*    Nor  did  their  barbarity  ftop  here :   for  after  they  had 

dragged 
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dragged  liim  to  the  gnard-houfe  like  a  malefadtbr,  they  there,  while 
he  was  their  piiibacr,  flill  widiout  any  provocation  on  hb  part, 
Imocked  him  down  twice,  by  repeated  blows  ^ven  by  many  at  the 
ikme  time  with  guns  and  Lochaber  axes ;  and  after  all  this,  threw 
him  into  the  dueves-holej^  or  dungeon,  where  he  remained  for  ibme 

hours. 

'  The  chai^  againft  Mr  MM^tgomery,  who  was  Proxfoft  at  the  tixxm 
fibdled,  knported.  That  all  this  violence  and  outrage  was  conrniic^ 
ted  by  hds  order;  or  at  leaft,  that  he  was  k  fiir  guilty,  art  and  pait 
ttierein,  that  though  not  personally  present  when  the  £iid  violence 
i^s  connnitted,  yet,  without*  any  proper  in&Mination,  (igned  or  un« 
^gned,  and  without  any  juft  <:au<e,  he  €mt  a  verbal  order  to  the 
guard,  commanding  them  to  repair  to  the  pi>ofecutor!s  hodfe^  and  to* 
ttale  bim  and  a^  his  <:<»npany  pnibners^;  ^or  thai:,  whik  in  the 
knowledge  i^^  the  fiud  fcddiers  of  the'dxy^guud  were  thus  ifiegally 
emplc^fcd,  l^dide/ot  interpo&  ifor  the  selief  o^  the  prodGscutor  and 
Idife  oomp^^^v^^c  fi3£reredche;&idxras  ttx  ^xceed  id  thdr  outrage,, 
tkisr^bf  eao^draging  and  <:ouateaane)iig  thtit  illegal  doings :  and 
further,  ihait  he  (&^  ik  ^  tm£y  aad  appraira  wha£  diey  had  ikone^ 
Aat  xnptm.  &e  feUowing  <Wy  ket  ^uftd  ^femv  a  criminal  libel,  before 
!^  magtflrates,  pktike^  iiiftaM^e  oif  ii>ltr  pMcii^  againft  the 

yrofecutor  and  hk  companions,  for  ^farious  a6b^  of  rioc,  and  pro£i^ 
nation  of  dke  Lord^s  day,  and  for  aiQ&uI6ng  and  beating  tibe  guard,, 
when  endeavouring  ta  fupprefe  tiiat  riot ;  and  tliat  when  the  com- 
plaint was  prefented  to  the  magiftrates,  <he  fiid  Lord  Provoft  didf 
take  upon  hun  toifit  and  aft  as  a  judge  along  with  them. 

It  was  pleaded. for  Miln  arid  rfie-otho'  feWicrs,  That  they  hada^«^ 
ed  by  ia^jfa!  authoodty,,  ftanin^  aiatoBder  from  the.ftrovoft  j  that  they 
Ibad  not  comtmtted  the  ^cefles  libelled,  nor  done  any  more  than  waiH 
iteceHaxy  to  carry  the  order  into  ejtecijtion,  the  pro&cutor  ami  his 
lriend!s  having  violently  refilled  sokl:  attacked  them. 

It  was  4et  forth  for  die  Provoft,  in  point  of  faflt:,  That  when  fitting 
in  a  room  in.  the  mbft  retired  part  of  his'hotrfc,  having  heard  a  conr 
i^ed  noife,  he  Pepped  into  nnother  room,  the  windows  of  which! 

are 
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ktG  towards  Fprrefter's  wynd,  from  whence  the  noife  proceeded ; 
and  there  obferving  a  confluence  of  people,  he  was  informed  by  one 
of  his  fervants,  that  th^re  was,  and  had  been  for  a  confiderable 
time,  a  great  tumult  and  difturbance  in  a  houfe  in  the  neighbour- 
hood, by  people  fighting,  curfing,  fwearing,  finging  idle  fongs,  vo- 
miting ovef  the  window,  and  calling  out  the  molt  obfcene  language 
to  wonien  who  were  pafling^  which  was  the  occafion  of  the  people 
affembling,  and  did  give  great  offence  to  all  who  heard  it;  that  he^ 
without  knowing  who  was  the  pofleffor  of  die  houfe,  did  fend  the 
faid  fervant  with  a  meffage  to  the  guard,  defiring,  that  a  corporal 
and  fix  foldiers  might  be  fent  to  fee  what  the  matter  was ;  and  this 
he  did,  and  does,  confide  to  have  been  his  duty  as  a  magiftrate  of 
Edinbui;gh, 

In  point  of  faA,  it  was  aaiWered  for  the  profecutor,  That  whatever 
pains  had  been  taken  here  and  elfewhere  to  reprefent  the  profecutor 
as  a  contemner  of  religion,  and  profaner  of  the  fabbath,  he  was  con- 
fcious  to  himfelf  the  imputation  was  imjuft ;  nor  had  any  thing  hap^- 
pened  in  his  houfe  on  the  day  libelled  that  could  give  any  counte- 
nance to  the  accufation,  as  he  was  not  to  blame  for  the  only  circum- 
ftance  that  could  give  the  kaft  oflfence,  which  was  this.  Two  of  the 
gentlemen  he  had  invited  to  dine  with  him  on  the  day  libelled,  which 
j  was  the  birthday  of  the  Prince  of  Wales,  had  fupped  freely  and  been 
late  up  the  preceding  night,  which  made  them  be  foon  heated  with  the 
moderate  quantity  of  liquor  they  got  from  him  after  dinner,  and  one 
of  them  having  grown  fick,  went  to  a  window  that  ftood  open  to 
eafe  his  ftomach,  unobferved  by  the  refl  of  the  company.  Some  fe- 
male from  a  window  in  the  oppofite  fide  of  the  wynd,  with  more 
zeal  and  indifcretion  than  good  manners  and  prudence,  addrefled 
him  in  words  to  the  following  purpofe  :  "  Up  with  it,  my  lad ;  you 
have  had  enough  to  yoiu-  Prince's  health/'  To  which  he  made  an 
anfwer  not  very  decent :  but  the  conference  proceeded  no  further ; 
for  his  fpeaking  having  engaged  the  attention  of  the  company,  he 
was  taken  from  the  window,  and  it  fliut  down ;  and  the  profecutor 
(thinking  it  improper  to  have  a  dnmk  man  among  fober  perfons, 

fent 
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lent  for  a  chair,  which  carried  him  home.  The  other  fliiftered  gen- 
tleman was  far  from  being  in  an  humour  to  commitany  difturbance: 
the  company  were  in.  the  jprofecutor*s  bedchamber,  and  this  gentle- 
man being  difpofed  to  fleep^  put  off  his  ihoes,  and  lay  down  upon 
the  bed,  where  he  continued  tijl  awakened  by  the,  town-guard, 
whofe  behaviour  would  be  proved  to  be  as  ftated  in  the  libel. 

After  hearing  a  long  argument  on  the  relevancy  of  the  libel,,  and 
defences,  the  court  ordered  informations. 

The  information  for  the  profecutcMr  argued.  That  in  this  country 
there  has  been  a  fucceflion  of  falutary  conilitutions,  which,  from 
very  finall  beginnings,  have  grown  up  to^  and  do.  now  conxpofe,  a 
complete  and  well-regulated  fyftcm.  of  liberty*.  The  claim  of  right 
in  1688  isniie  great  charter  of  hberty  to^the  inhabitants  of  this  part 
of  the  ifland;  and  the  flatute  1701  is.  the  Habeas  corpus  a£t  of  thift- 
coxmtry.  The  firft  declares.  That  the  imprifonment  ofperjms^  ivitbotit 
cxpr^ng  the  caiifey  is  contrary  to  laiv  :•  and  the  laft  enadts,.  That  no> 
perfbnihall  be  impriibned  without  a  warrant  of  commitment  in  wri^^ 
ting,  expreffing  the  caufe  of  imprifonment,  and  proceeding  upon  a. 
iigned  informatiou;  otherwife  it  fhall.  be.imdecftood  as:  an  unlavrful 
imprifonment,  and  fhall  fiibgeft  the  judge,  or  magiflrate  in:  the  pains 
and  penalties  expreffed  in  the  flatute.  Without  the  eflentials  therer 
fore  of  a  figned  information,  and.  a  figned  warrant  of  commitment, , 
no.  man  can  be.  apprehended  for  a  fuppofed  crime ;  and  whoever  im-^ 
prifons  him  otherwife,  ia  guilty  of  a  breach  of  the  flatute,  and  may 
be  profecuted  in  terms  thereof,,  or  at.common  law,  .upon  the  claim 
of  right.  This  profecution  is  founded  upon  the  common  law,  and 
not  upon  the  adl.iyoi^  which  pailed  in. affirmation  of  the;  conunon 
few,  and  influ^s  a  penalty,  that  may  be  fued  for  before  the  civil 
court,  rather  as.  damages- to  the  perfonunjuftly  impriibned,  than  as 
a-  puniflim^nt  to  the  judge  or  magillrate  who  fhall  violate  the  liberty 

of  the  fubje<5l. 

'  The  charge  againfl  the  Pf ovofl  was  founded,  i/?,  Upon  the  order 
for  committing  tiiis  infult,  the  countenance,  approbation,  and  per- 
miflion,   which  he  gave  when  it  was  committing,  which  conftitute 

him 
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kirn  a  principal  m  tiie  crime;  and,  idfy^  The  raisficaiica),  apprdfaiiH 
tion,  fuppoit,  and  protefliogft,  whieh  he  itiordcd  ta  the  perfona  ao 
tually  giiilty,  aiid  the  Heps  whkh  he  to<Sk  againft  the  profecutor  afi* 
ter  it  was  committed,  £:&  upon  hiiix  t^e  moil  Open  and  culpable  ao^ 
ceillon  that  can  well  be  coaccii^ed. 

As  to  the  orders,  the  Pt^voft  ha^  admitted,  that  he  gave  thesa) 
but  he  contended,  that  it  was  his  duty  to  do  fo  as  a  magiftrate  q£  £« 
dinburgh. 

That  it  is  the  duty  of  every  magifhrate  to  inquke  Into  the  caule  of 
every  difturbance,  and  quell  it  by  lawful  mean&,  is-  moft  certainly 
true :  but  it  is  equally  true,  that  to  take  inforas^ation  of  a  tooJe  and 
"uncertain  nature,  when  poddve  might  have  eafily  hcesi  had  ;  tb  &nd 
a  fervant  with  a  meilage,  not  fo  much  as  put  into  vrrijdng,  for  a  body 
•of  armed  men,  in  a  time  of  public  tranqidlfity,  in  the  chief  city  of  a 
kingdom  which  compoies  a  part  of  Great,  Britain^  was  a  nBt^  am 
unadviied,  and  a  criminal  ftep,  —.-*-.  The  Provoft  iays,  Thia  party 
w^  fait  to  fee  what  waa  the  matter;  but  the  fervant-maid  fbxt  &t 
them  would  have  beea  much  more  properly  employed  for  that  pur^ 
pole.  If  the  Proveft  was  to  depend  upon  the  authority  of  a^  fenrant^ 
maid,  he  ought  at  kaft  to  have  given  l^r  aii  opportviuty  of  bong 
well  in^M^med  herielf« 

But  the  fending  a  pttrty  ^  armed  laien  was  ahogccfaer  xmprapec. 
The  conflables  have  right  by  law  to  quell  all  difhrrbantts  ;  and  ii 
riots  are  committed  within  doofs,  may  enter  the  houfe,  andqudtt 
them ;  and  if  they  be  invaded  and  obftruc^ed  in  Ae  discharge  df 
their  duty,  they  may  call  upon  the  town-guard,  or  any  other  of  ^ 
lieges,  to  afiift  thcm«  The  c<milable9,  thepefqne,  wtri  the  aolyppir 
per  perfons  to  fend,  had  th«e  been  a  riot«  But  it  waaahogethir  itlei- 
gal  and  oppreffive  to  let  loofe  a  parcel  of  fddxtrs  inttt  a:  gcMtlgniHlV^ 
houfe,  without  a  peace-officer,  or  any  pocfao.  of  d^iarttiaQ^  alein^  witb 
them,  to  moderate  their  barbarity*  '      '      , 

The  Provoft  has  not  alledged,  that  ht  hitnfelf  heard  or  faw  any 
of  the  irregularities  which  are  pretended  to  have  been  comoBitted  bjf 
the  profecutor  or  his  friends,  but  only,  that  he  ikw  a  confluoiQ^.jQf 

people 


Av^Ays^*    WiGHTMAM,  &c.-agaiii(l  MontgoxMery,  &c      193 

people  in  the  wynd,  and  was  told  by  his  maid,  the  difturbance  pro-^ 
ceeded  from  the  profecutor*s  houfe ;  and  this  he  took  for  granted, 
though,  if  there  had  been  really  any  fuch  difturbance,  he  muft  have 
heard  and  leen  it  as  well  as  flie ;  for  he  was  in  the  fame  room  with 
her,  the  windows  of  which  were  oppofite  to  the  profecutor*s.  If  he 
fays  the  difturbance  was  over  before  he  came  into  that  room,  his 
cdndudt  is  rendered  the  more  inexcufable ;  for  whatever  right  he 
might  have  to  fend  a  proper  perfon  to  inquire  into  the  difturbance 
while  it  lafted,  he  could  have  none  to  do  fo  after  it  was  over. 

With  refpedl  to  the  fecond  part  of  the  charge  againft  the  Provoft, 
vi2.  his  approbation,  countenance,  and  permiHion  thereof : 

Suppofing  he  had,  upon  proper  informadon  of  a  riot,  given  a  le- 
gal warrant  to  the  officers  of  the  law  to  quell  it,  and  imprifon  the 
authors  of  it ;  yet  if,  in  execution  of  thefe  orders,  a  riot  or  excefs 
was  committed,  they  are  all  equally  culpable  as  if  no  fuch  orders 
had  been  given :  for  it  is  trite  law,  that  a  riot  may  be  committed  in 
the  elecution  of  juftice:  and  if  a  judge  or  magiftrate,  knowing  of  fuch 
cxccfs,  fhall  not  interpofe  his  authority,  and  prevent  it,  he  is  equal- 
ly culpable  with  thole  who  commit  it ;  for  if  it  is  his  duty  to  pre- 
vent breaches  of  the  law  by  others  who  arc  not  immediately  under 
his  command,  it  is  much  more  fo  to  prevent  fuch  tranigreflions  in 
thofe  who  are. 

Nor  is  it  any  defence  to  fay.  That  he  did  not  interpole  in  this  cafe, 
becaufe  he  was  not  informed  of  any  excefs  by  the  party ;  but  how 
foon  he  underftood  the  proiecutor  and  his  friends  were  committed, 
he  ordered  them  to  be  fet  at  liberty. 

For  it  will  be  remembered,  that  the  Provoft  of  Edinburgh  is  by 
his  office  Colonel  or  commander  of  the  city-guard,  and  it  was  by  his 
orders  that  a  party  was  employed  on  this  occafion  to  carry  the  profc- 
cutor  and  his  friends  to  prifon ;  for  that  the  order  went  fo  far,  is 
plain  from  the  party  dividing,  and  befetting  the  houfe  on  both  fides, 
which  muft  have  been  done  to  prevent  any  one  from  efcaping.  The 
Provoft  had  heard  a  difturbance ;  he  had  feen  a  great  confluence  of 
people }  he  believed  the  profecutor  and  his  company  to  be  riotous 
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and  drunk  ;  he  well  knew  tKe  violent* and  barbarous  temper:  of  the 
town- guard,  wliich  has  been  the  fuhjeA  of  univerlal:  complaint  in* 
this  city  for  fe.veral  years  pad ; .  he, therefore  had  .all  the.rcafon  in  the. 
world  to  expedl  a:  fquabble, .  and  much  greater  difturbance  than  what 
had  happened;   and  therefore,  it  was- furely  his  duty  ta. inquire  how. 
matters  wer«  going  on ;  and  his  negle<5Ung.  to  do,  fo :  was  criminal ; ; 
for  negligence  in  office  is  a  point  of  dittay,  akid  ar  crime,   botih  by. 
the  common  andi  ftatute  law  of  this  country, ,  JErodius^  tit.  DeofficU> 
pr^fefii  ingilum^  and  a<Sl  1457^   ^^^^t  punijhitig  of  negligent  officers. 
Accordingly  Provoft  Wilion  was  puniflied  by  adl.of  parliament,  fole- 
ly  for  omiffion^  and. negleii  oj^  duty ; .  and  the,  caufes  eJcprefled  in  the  adl! 
do  not  fiirmife  any  poiitivertranfgrcfliMi  :on  his   part,    but  merely, 
want  of  proper  care  andi  vigyancd     And :  in  t  Provoft  Stewart's  cafe, , 
the  fum  of  the  diflfercat  articles  of  charge  agiirift  him  amounted  to  > 
no  more  than  cuIpabkcuaQj^flum  and  negld<^;  upon,  which  the  court 
had  no  difficulty  to  fuftain. a  relevancy.,   And,many  general  officers 
in  die  navy  and .  army  have  ^been  feyerely  puniflied  .  for  no  ^  worfe 
crime.     The  reafon  is,   that  negled  in  officers  a  breach  of  the  truft 
rcpofed  by  the  commonwealth  in  theperfon  who  holds  it,  which  de^- 
pends  not  only  upon  hi€^  integrity^  but  upon  Jiisadivity  and  diligence. . 
And  in  fo  far  are  public  officers  in  a  worfe  fituation  th&n  the  reft  of 
of  mankind.     Others  are  not  underftood  to  commit  a  crime,  unle/s 
the  deed  was  done  intentionally  ;  but  the  very  want.<rf,  intention  is 
criminal  in  public  officers.     Vigilance  and  ajftivity;  are .  required  of. 
them ;  and  the  want  of  either,  through  defed  of.  judgement  or  per— 
fonal  indolence,  is  feyerely  puniihable*    Nor.Cim  they  complain ;  for, 
no  man  aught  to  undertake  an  office,  without-  laying  his  account : 
with  the  confequences  of  negleft  of  duties  incumbent  on  him  in  it. , 
Lajily^  The  Pro voft's  ratification  of  the  outrage,   and  the  protec- 
tion he  afforded  thofe  who  committed  it,  de  not  only  afibrd  an^arti- 
cle  of  indic^tnent  by  themfelves,  but  evidence  of  all  the  reft  t^  the 
charge;  forit  will  fhow  the  whole  was  dbne  by  his  orderi  confent,. 
and  allowance.   Had  the  caie  been  otherwife^  had  heheen,  as  he  pre?* 
tcjids,  forry  for. the  violence  of  his  party  j  he  .would  not  next  day  have 
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ordered  the  procutatx)r*fifcal,  his  fervant,  to  frame  a  fcurrilous  and 
Scandalous  libel  againft  the  profccutor  and  his  friends,  and  exhibit 
the  fame  before  the  magiftrates,  of  whom  he  was  the  chief,  and 
himfclf  fit  in  judgement  on  this  complaint,  co^trftry  to  the  ufiial 
pradlice,  and  tried  to  precipitate  it,  in  order  to  prejudge  the  que- . 
ftion  now  before  this  court.  Inftead  of  endeavouring  to  fcreen  and 
protect  the  offenders  by  various  methods,  he,  as  commander  of  the 
•city-guard,  and  chief  naagifttate,  ought  to  have  punifhed  them. 
Had  he  done  fi>,  the  profecutor  would  have  been  convinced,  that  the 
Ptovoft  was  only  culpable  for  a  gix>is  neglte<Sk ;  and  that  he  probably 
would  have  pardoned ;  but  a  contrary  wndudl  produced  a  contrary 
•convii^on. 

By  the  law  of  Scotland,  the  ratification  of  a  crime,  either  by  pro^  * 
tedling  the  criminal,  or  by  other  a<fts,  is  an  acceffion  to  the  crime  : 
•Ibr  aCcefiidn  may  be  given,  antecedent  to  th*  fa<fl,  by  counfel  and 
advice*;  concomitant  with  it,  by  help  and  ajSiftance ;  and  pofterior  to 
it,  by  ratification  and  prote<5tion.  This  laft  is  in  our  law-languag6 
railed  ratihabition ;  and  in  that  of  England,  the  perfon  affording  it 
is  denominated  an  accejfary  after  the  faci^  The  relevancy  of  this 
needs  no  aid  of  authority  to  fiipport  it ;  and,  upon  the  whole,  when 
all  the  circtunftances  of  the  cafe  are  confidered,  it  is  impoffible  to 
-doubt  the  Provoft*s  having  given  the  orders  to  commit  this  crime,  ha- 
ving permitted  it  when  committing,  and' ratified  it  when  done. 

As  to  the  foldiers,  whofe  defence  has  been  refted  upon  the  Pro- 
Voft's  order,  the  profecutor  anfwers,  Thit  there  is  no  law  by  which 
Tven  a  regular  and  formal  order  under  the  fign- manual  of  a  magi*- 
Urate,  can  authorife  a  party  of  foldiers j  unattended  with  a  peace- 
officer,  to  enter  thehoufe  of  any  of  his  Majefty's  fubjeds;  and  the 
town- guard  are  foldiers^  not  peace-officers.  If  they  have  been  in  the 
practice  of  entering  people's  houfes,  it  was  perfectly  illegal :  but  it 
is  believed  they  have  been  in  no  fuch  pradlice;  and  that  eveij  in  the 
Hippreflion  of  bawdy-houfes,  which  fecms  the  mofl  material  part  of 
their  duty,  they  are  commonly  attended  with  a  conftable,  to  rellrain 
their  barbarity  and  iflfblence, 
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However,  all  this  is  foreign  to  the  cafe :  for  if  the  fending,  in  an 
abrupt  manner,  a  dozen  of  fellows,  with  arms  in  their  hands,  and 
moft  of  them  even  ignorant  of  the  language  of  this  city,  (fuch  as  it 
is),  into  the  houfe  of  any  gentlemen,  with  a  difcretibnary  power  to 
do  what  they  think  fit,  be  not  contrary  to  law  and  liberty,  law  and 
liberty  are  but  names. 

Suppofing  the  emergency  of  the  cafe  had  required,  and  that  they 
could  have  been  endued  with  lawful  authority  to  enter  the  profecu- 
tor's  houfe ;  yet  no  excufe  or  apology  can  be  offered  for  their  beat- 
ing, wounding,  and  dragging  him  firom  his  houfe,  and  hauling 
him  through  the  ftreets,  expofed  to  the  gaping  multitude,  without 
hat  and  wig,  wounded,  and  bleeding,  &c.  Though  their  ailed- 
geance,  that  they  had  been  firft  attacked  by  him  and  his  friends, 
were  as  true  as  it  is  falfe,  it  would  not  avail ;  for  it  was  juftifiable- 
to  refift  them ;  efpecially  confidering  the  treatment  the  profecutor 
and  his  friends  met  with.  Be  it  fuppofed,  that  they  were  drunk, 
the  lefs  danger  did  the  party  run  from  them  j  and  it  was  the  more^ 
inexcufable  ta  maltreat  any  gentleman  in  that  fituation.  Where  is 
the  man  that  can  fay  to  himfelf,  it  has  not  been  at  fbme  time  or.  o^ 
ther  his  own  cafe  ?  Let  the  refledion  of  what  has  or  might  have- 
happened  to  every  man,  determine  his  judgement  upon  this  point. 

It  Was  argued  in  the  information  for  the  foldiers,  No  malice  or  ill* 
will  on  the  part  of  the  pannels  againft  the  profecutor  and  his  friends 
is  alledged ;  the  tale,  therefore,  told  by  the  profecutor  is  very  im- 
probable, and  the  Hbel  irrelevant. 

The  libel  charges  three  particulars :  ly?.  The  entering  into  the 
houfe ;  2^/r,  The  feizing  and  carrying  Mr  Wightman  and  his  com- 
pany  to  the  guard ;  and,  T^dfy^  The  riot  and  outrages  committed  ui>* 
on  them  in  his  houfe,  on  the  ftreet,  and  in  the  guard-houfe.  The 
two  firft  of  thefe  are  clearly  irrelevant,  as  it  is  admitted,  the  pannels 
had  a  verbal  order  from  the  Provoft,  their  Colonel,  which  they  were 
bound  to  obey.  It  is  only  the  laft  part  of  the  charge  which  is  rele-- 
vant,  and  peculiar  to  the  feldiers ;  and,  on  that  accoimt,  the  Provoflr 
has  very  properly  feparated  his  cauft  from  theirs. 

The 
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The  fad,  fo  far  as  refpedls  this  article  of  the  indidlment,  is  as 
follows.     Mr  Wightman  and  fbme  of  his  friends,   on  the  day  li- 
belled, were  indulging  themfelves  in  a  pra(5tice  which  has  of  late 
prevailed  but  too  much  in  this  country,  viz.  the  praAice  of  drink- 
ing to  exceis  after  dinner,  "  a  cuftom  unknown  to  our  forefathers, 
and  that  never  was  pradlifed  in  any  civilized  country  in  the  world, 
not  even  in  fuch  where  drinking  was  the  fafliionable  pleafure.     The 
polite  Romans,  after  Afiatic  wealth  had  introduced  Afiatic  manners 
among  them,  when  they  had  a  mind  to  make  merry,  and  indulge 
their  genius,  chofe  the  night  as  the  proper  feafon.     They  would 
break  a  little  o£F  the  day,  as  they  expreflTed  it ;    that  is,    they  would 
take  a  fmall  part  off  it  from  the  bufinefs  and  duties  of  life,  and  give 
it  to  mirth  and  jollity ;  or,  in  other  words,  they  would  make  an  ear- 
ly fupper :  but  the  debauch  never  came  till  the  foberer  part  of  men 
were  retired  to  their  homes  or  beds ;  fo  that  the  public  could  not  be 
oflS^nded  with  any  thing  immoral  or  unbecoming  that  the  licentiouf- 
nefs  of  wine  might  produce. 

This  was  the  decorum  obferved  by  men  of  learned  luxury  in  an- 
cient times,  and  even  by  the  goodfellcnjus  of  this  country,  till  that 
unbounded  lave  of  pleafure,  and  general  diffolution  of  manners^ 
that  is  advancing  fb  faft  upon  us,  had  made  drinking  and  rioting' 
all  day,  as  well  as  night,  fafliionable.  This  decency  of  manners  is 
preferved  even  by  poets  and  painters  in  their  fi<flions>  The  rites  of 
Comus  do  not  begin  ////  the  tell-tale  Sun  has  gone  to  bed.  Sir  John. 
Brute,  and  his  company,  in  the  comedy,  do  not  fally  forth  to  beat 
the  watch,  and  infult  the  conftables,  till  night;  and  the  horrid  fcene 
of  druniennefs  reprefented  by  Hogarth  is  a  midnight- entertainments 

The  fadt,  however,  was.  That  Mr  Wightman  and  his  compa-^ 
nions  were,  on  the  4th  June  laft,  revelling  about  four  or  five  ill  the 
afternoon,  and  celebrating  thofe  orgies  in  the  face  of  the  fun,  which 
night  and  darknefs  ought  to  have  concealed  5  and  this,  too,  on  Sun- 
day ;  a  day  that  is  ftill  held  facred  by  a  very  great  majority,  as  it  is 
hoped,  of  the  inhabitants  of  this  metropolis.  Nor  will  it  be  deemed  a 
fmall  aggravation  of  this  public*ofFence,  that  the  name  of  a  virtuous- 
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young  prince  is  ufed  to  patronize  fuch  indecent  riot  on  fo  irtipfopct 
a  day.     By  the  time  that  the  people  were  returning  from  their  fcve^ 
ral  places  of  public  worCbip,  the  debauch  was  becdnie  high;  and 
the  tumult  of  drunken  mirth  fo  loud,  that  the  whole  neighbourhood 
was  alarmed.      They  were  hooping,  hallowing,   howling,  finging 
obfcene  fongs,   curfing,   fwearing,    leaping^  tumbling,    and  feme** 
times  fquabbling  and  fighting ;  infomuch  that  fome  of  the  Soberer 
among  them  called  out  of  the  window  for  the  guard.    'One  of  them 
was  fo  far  gone  as  to  eale  his  ftomach  at  the  window,  and  expole  his 
fhame  to  the  public  ftrcct.     So  much  noife  and  difbrder  would  nahi*- 
rally  draw  a  great  concourfe  of  people  about  the  houfe,  efpecially  at 
this  time  of  day,  on  a  Sunday,  when  the  ftreets  are  ufually  crouded 
by  people  returning  home  from  public  worfhip.     Biit  the  revellers 
now  being  gone  above  all  fliame,  fcrupled  not  to  fhow  themfeives  at 
the  window,  and  to  entertain  the  female  part  of  the  fpedators  with 
the  moft  filthy  and  obfcene  language.     All  this  palled  almoft  tindejf 
the  eye  of  the  chief  magiftrate,  whofe  houfe  isjuft  in  the  neigh* 
bourhdod  ;  and  who^  hearing  the  noife,  and  being  informed  by  one 
of  his  fervants,  that  there  was  a  great  tumult  and  difbrder  in  fbm« 
houfe  in  the  neighbourhood,  did,  according  to  the  duty  of  his  of*r 
fice,  as  he  apprehended,  fend  for  a  party  of  the  guard,  to  fee  what 
was  the  matter.     Accordingly  Corporal  Miln,  and  fix  other  foldiefs 
of  the  city-giiard,  were  difpatched  from  the  guard-houfe.     When 
they  came,  they  were  diredled  by  the  mob  to  the  houfe  from  whence 
the  diforder  proceeded.     Upon  entering  this  houfe,  they  found  all  quiet 
for  the  prefent ;  for,  as  it  appeared  afterwards^  fome  of  the  mofl  noify 
and  tumultuous  of  thofe  bacchanals  had  been  quite  overcame  by  the 
liquor,  znd  fallen  afleep^  or  gone  to  bed.     The  corporal  found  no  bo- 
dy in  the  lower  flory  but  a  maid,  who  appeared  to  be  as  drunk  as 
:thofe  who  made  the  difturbance.     Being  able  to  learn  'nothing  dlf- 
tindly  from  her,  he  Went  to  the  upper  flory,  where  he  found  Mr 
Wightman  fitting,  and  drinking  with  the  remains  of  his  company, 
»that  yet  retained  at  leafl  the  faculty  of  fwallowing  more.     Mr  Wight- 
^man,  who  was  foberer  by  much  than  any  of  his  guefts,  and  could 
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yet  fpeak  with  fome  degree  of  underftanding,  upon  being  aiked  by 
the  corporal,  whether  it  was  in  his  houfe  the  difturbance  had  been  ? 
affured.hinx. there  was  none  j  and  delired  that  he  might  get  out  of  his 
houfe.     Upon  this  the  corporal  was  going  away  very  civilly,  fuppo-^ 
fing,  that  poffibly  he  might,  be  in  a  mifiake  as  to  the  houfe  j   but, 
however,  as  he  had  been  diredled  to  this  houfe  by  all  the  people 
without  doors,  and  obferving  in  the  family  and  the  company  vifible 
marks  of  diforder,  he  thought  proper  to  recommend,  before  he  went 
away,  to  Mr  Wightman,  that  if  there  had  been  no  diforder  hitherto, . 
there  might  be  none.     While  he  was  giving  him^  this   injundlioa, 
and  juft  parting  with  him^  out  bounced  two  of  the  rioters,  who,  it 
feems,  hadiallcn.in  the  battle,  and,  as  it  appeared  from  their  drefs, , 
had  been  put  to  bed.:  immediately,  without  any  previous  expoftula-? 
tion,  or  any  thing  like  the  appearance  of  reafon,  they  fell  upon  the 
foldiers  with,  all  the  rage,  and  fury  of  frantic  bacchanals ;    beating, 
them  with  hands  and  feet,  throatling  them,  and  endeavouring  to 
wreft  out  of  their  hands  the  Lochaber  axes.     What  could  the  pannels 
do  in  fuch  a  cafe  ?     They  had  not  the  lyre  of  Orpheus  •;  and  df  they 
had  had  it, .it  would  not  have  availed  them  any  more  than  it  did  Or-^ 
pheus ; ,  who,,  though  he  could  tame  wild  beafU^  and  foften  even  rocks  * 
by  his  mufic,  yet  could  not  appeafe  the  rage  of  that  mad  bacchanal 
Han  rout  that  tore. him. to  pieces.     In  fuch  an  extremity,  if  they  had: 
u(cd,  in  their  own  defence,  the  arms  that  were  in  their  hands,-  they 
could  not  have  been  blamed  ;  but  the  fa(5l  is,  that  not  a  blow  was> 
ftruck  by   them;  only  the  corporal,  feeing,  now  very  clearly  that .  he : 
was  not.miftafcen  as  to  the  houfe,  and  that  he  had  found  the  perfons- 
who  had  made  the  difturbance,   thought  it  was  liis  duty  not  to  bear  ' 
£b  daring. an  infult,  though  from  drunk  men,  but  to  fecure  them,., 
and  carry  them  to  the  guard.     He  therefore  ordered  his  men  to  ap-* 
prehend  them ;  and  to  prevent  any  danger  from  the .  Lochaber  axes ' 
they  had  in  their  hand s^  which  they  might  have  been  provoked  to v 
ufe  indifcreetly,   he  took  the. axes  from  them^  and  carried  them  Jiim^ 
felf.     While  this  was  a-doing,  Mr  Wightman  interpofed,  and,  with, 
terrible  curfes.and  imprecations,  fwore,  that  no  man.  iliould  be  car- - 
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ried  out  of  his  lioufe  to  the  guard.  But  the  corporal  infifting  that 
they  Ihould  go,  Mr  Wightman  fwore,  that  if  they  went,  he  would 
go  along  with  them.  The  corporal  faid,  that  they  had  nothing  to  do 
with  him,  but  only  with  them  who  had  naade  the  difturbance,  and 
beat  and  infulted  the  guard  :  they  therefore  defired  that  he  would 
keep  his  own  houfe*  But  he  (till  infifting  that  he  would  accompany 
his  friends,  faftened  upon  them  ;  and  notwithftanding  all  the  corpo-* 
ral  could  do,  went  with  them  to  the  guard :  but  no  dragging  by  the 
cravat,  no  pufhing  up  behind  with  mufkets,  of  which  there  was  not 
one  in  the  company,  nor  with  Lochaber  axes,  which  were  all  carried 
by  the  corporal,  who  marched  before." 

As  to  what  pafied  in  the  guard-houfe,  the  fadl  is,  that  Mr  Wight- 
man,  and  "  his  two  friends,  from  whom  he  could  not  be  feparated, 
were  put  into  that  room  in  the  guard-houfe  next  to  the  Captain's 
room)  in  which  gentlemen-prifbners  commonly  are  put,  and  not  in 
that  worft  place  which  is  commonly  made  the  prifon  for  whores  and 
thieves,  and  is  fuppofed  to  be  the  place  that  is  meant  by  what  is  call- 
ed the  dungeon  in  the  indictment ;  and  there  they  remained  till  they 
were  liberated,  without  fo  much  as  one  blow  exchanged  betwixt 
them  and  the  ibldiers  in  the  guard,  or  any  the  leaft  difturbance,  ex- 
cept their  curfing,  fwearing,  and  threatening,  as  drunk  men  com- 
monly do.'* 

The  refle<5lions  thro^wn  out  againft  the  city- guard  are  groundlefs. 
It  was  eftabliftied  by  law  very  properly;    becaufe,  though  in  the 

country,  or  in  villages,  the  ordinary  officers  of  juftice  will  be  able  to 
execute  the  law,  yet  it  is  not  fb  in  great  cities.  In  thefe  it  becomes 
neceffary  to  have  a  kind  of  ftanding  army,  who  can  overcome  refift- 
ance,  if  ofiered ;  or,  what  is  better,  prevent  it  by  the  terror  of  their 
appearance.  The  town-guard  of  Edinburgh  are  a  kind  of  armed 
peace-officers,  who  are  under  the  command  of  the  magiftrates,  and 
ready,  upon  every  occafion,  to  proteA  the  lives  and  fortunes  of  the 
titizens  upon  any  fudden  emergency,  when  the  interpoficion  of  the 
law,  and  its  civil  officers,  would  be  too  late ;  and  they  have  in  fad 
been  often  of  great  ufc,  both  to  the  whole  city,  and  to  many  indi- 
viduals ; 
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viduals ;  for  which  rcaibn,  when  an  attempt  was  made  after  the  affair 
of  Porteous,  to  take  away  this  guard,  it  was  oppofed  and  defeated. 

The  information  for  the  Provoft  argued,  That  no  evil  intention^ 
no  dolusy  no  wilful  purpofe  or  wrong,  is  charged  in  the  indidlment  a- 
gainft  him  ;.  yet  an  evil  purpofe  is  an  eflential  ingredient  in  every  in- 
didlment,  and  efpecially  in  accufations  againft  judges  for  trefpallcs  in 
their  duty.  It  is  not  fufficient  in  an  indidlment  againft  them,  to 
charge  an  adl  as  wrong,  which  may  be  the  matter  of  debate  or  re- 
view, and  the  fubjedl  of  diflferent  opinions,  before  fuperior  judges. 
But  to  make  it  a  criminal  aft,  it  muft  be  charged,  that  the  judge 
ivil/ulfy  committed  wrong.  Thus  the  adl  17.  pari.  6.  James  11. 
intitled  "  Of  punition  of  officers  tranfgreffing  in  their  offices  wilfully y* 
declares,  "  That  if  any  officer  wilfully  tran%refs  in  his  miniftratioii 
"  of  his  office  of  the  law;,  he  ffiall  be  puniftxed,"  &c.  .  And  in  the 
cafe  of  Provoft  Stewart,  the  interlocutor  of  this  court  found  it  rele- 
vant  "  to  infer  the  pains,  of  law.  That  the  pannel,  at  the  time  and 
**  place  libelled,  being  then  Lord  Provoft  of  Edinburgh,  wilfully 
"  negledled  to  purftie,  or  wilfully  oppofed  pr  obftruded,  when  pro- 
"  pofed  by  others,  fuch  meafures  as  were  proper  or  neceflary  for  the 
"  defence  of  the  city  againft  the  rebels,*'  &c.  For  want,  therefore, 
of  this  material  ingredient,  the  charge  is  irrelevant,  as  well  as  in- 
credible. 

If  the  watch  or  guard,  whofe  bufincfs  it  is  to  fupprefe  diforders 
and  riots,  commit  an  outrage  or  excefs,  they  no  doubt  ought  to  be 
puniflied ;  but  the  perfon  who  called  them,  confeffedly  with  an  in* 
nocent  intention,  ftiould  not  be  arraigned.  If  a  company  of  drunk 
.,men  had  come  along  the  ftreets,  finging  and  rioting  upon  the  fab- 
bath,  the  guard  would  have  feized  th«a,  without  an  order  from  a 
magiftrate ;  or  if  fuch  a  difturbance  had  happened  in  any  houfe  near 
to  the  guard,  and  the  mob  had  gathered  about  it,  if  no  magiftrate 
was  at  hand  to  give  any  order,  the  officer  of  the  guard  would  have 
been  juftified  in  entering  the  houfe  to  compofe  the  riot ;  and  if  he" 
and  his  party  were  infulted  and  aflauked,  they  might  have  carried 
this  rioters  to  the  guard,  to  i^VQYtnt  farther  mifchief  until  the  orders 
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of  a  magiflrate  were  got.  Such  is  the  praiSlice  in  this^  and  eveiy 
other  great  city.  And  though  it  fhould  be  admitted^  that  the  Pro- 
voft  gave  a  verbal  order  to  carry  the  profecutor  and  his  company  to? 
the  guard,  the  circumftances  of  the  cafe  made  it  his^  duty  to  do  fb: 
To  difturb  a  fober  neighbourhood  with  a  noify  riot  and  debauch,  is 
an  oflfcnce  that  ought  to  be  reftrained  at  any  time ;  but  to  behave  as 
tJie  profecutor  and  his  company  did  upon  the  iabbath-day,  and  in 
the  very  neighbourhood  of  the  fiipreme  magjftrate^  in  the  capital  ci- 
ty of  a  kingdom,  diftinguiftied  and  applauded  for  its  religious  ob- 
fervance  of  the  fabbath,  was  a  fcandalous  oflfence  of  iticlf,  and  a  higb: 
indignity  done  to  that  magiftrate; 

The  fourth  commandment  of  the  divine  law  is,  *•' Remember  the: 
**  fabbath-dfty  to  keep^  it  holy  ;*'  and  fkcred  writ  has  pronounced^ 
the  moft  dreadful  threatenings  againft  thofe  who  profane  it ;  Nehe— 
miah  xiii.  17.  18;;  Ifaiiah  IvHii  13:  14.  It  is  bur  too. evident,  that: 
in  this  great  city,  a  reverence  for  the  Lord's  day  ifr  greatly  abated;; 
and  fome  very  bad  pra<fli<}es  have,  been  loudly  (aid  to  have  been  com- 
mitted in  times  of  divine  worfhip^  but  committed  in  private.  Here: 
they  have  been  done  in  the*moft  public  and  fcandalous  manner.. 

Jufticcs  of  pcace^  and  magiftrates- of  boroughs^  efpedally,  have  a. 
fMDwer  of  fummary  commitmept  by  parole*- warrant,  and  without  a-- 
ny  formal  information*,  upon  occafion  of  fuch  riots  or  difturbances. . 
Before  the  aA  i7oi,./or  protedting  the  liberty  of  the  fubjedl  from, 
oppreffi ve  or  wrongous-  imprifbnment,  the  magiftrate's  power  of  im- 
prifonment  was  under  no  reftraintj  but  what  arofe  from  his  own  dif- 
cretioUi     By  that  law,  a  mod  proper  limitation  is  prcfcribed  to  the 
power  of  magiftrates,  and  a   general  rule  is  eftabliftiol ;  by  which, 
commitments  muft  proceed  u^on.written  informations  or  warrants, 
containing  exprefsly  the  caufe  of  the  imprifonment:  But  among  o-- 
ther  exceptions  from  the  general  rule,  this  is  expre&ly  mentioned : : 
^^  Without  prejudice  to  inferior  judges  and  magiftrates  to  imprifon, 
"  in  order  to  trial,  for  indignities  done  to  the  faid  judges  and  ma- 
"  giftratesj  or  to  imprifon.  for  riots,  bloods,  and  batteries,  or  per-* 

"  fous 
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"  fons  found  adting  in  tumults,  or  for  dninkennefs,  fabbatJ^-breuk* 
**  ingj  and  fwcaring/' 

That  fuch  parole-warrants  iare  allowed  and  praAifed  in  our  neigh- 
bouring country,  appears  from  Hawkins,  b,  2.  c.  13.  §  14.;  where 
he  appeals  to  other  authorities.  In  London,  it  is  notorioufly  known, 
that  the  conftabks  and.  watchmen  have  general  powers  and  inflxuc- 
tions,  without  fpecial  warrant  from  any  magiftrate,  to  take  up  fuch 
riotous  oflFenders  againft  the  peace  of  a  neighbourhood ;  and  every 
ilay,  the  fineft  bucks  of  them  all  are  fent  to  the  round-houfc,  and 
Toften  get  their  heads  broken,  when  they  chufe  to  be  heroic,  and  fight 
with  thofe  hardy  c^fficers  of  the  peace  j  though,  no  doubt,  in  Lon- 
don, if  any  watchman,  or  officer  of  the  peace,  was  to  commit  an 
outrage  or  etcefs  in  the  execution  of  his  duty,  he  would  be  punifhed 
for  it.  It  is  believed,  that  if  a  company  of  wild  companions  fliould 
prefume  to  fet  up  fuch  a  drunken  rout  upon  Sunday  hard  by  the 
Lord  Mayor's  houfe,  to  the  oflfence  and  diflurbance  of  himfelf  and 
all  the  neighboxirhood ;  without  any  foruple,  or  inquiry  who  they 
might  be,  he  would  fend  a  party  of  tipftafFs  to  carry  them  to  thft 
round-houle ;  and  evefy  good  citizen,  however  much  a  lover  o£ 
mirth  and  cheat^lneis,  would  think  k  a  ftrange  and  alarming  thing 
indeed,  if  hi^  Lordfliip  was  indiiE^ed  as  a  criminal  for  fo  doing.  The 
office  of  our  Lord  Provoft  in  this  city  ought  to  be  treated  with  equal 
-reverence  and  refpedl,  and  will  be  as  dear  to  every  good  citizen. 

The  clamour  againft  the  town-guard,  in  this  cafe,  is  perfedlly 
groundleis.  They  were  eftabliflied  foon  after  the  Revolution,  and 
granted  to  this  city  as  a  reward  for  its  zeal  and  fervice  at  that  pe- 
riod. By  their  inftitution,  they  are  made  entirely  fubfervient  to  the 
power  of  the  civil  magiftrate.  By  the  firft  regulation,  they  muft 
find  fecurity  for  their  honeft  and  good  deportment ;  and  their  duty, 
refpe<5ling  fuch  cafes  as  the  prefent,  is  exprefled  in  the  19th  regular- 
tion :  "  That  rfie  captain  of  the  guard  take  particular  care  to  keep  the 
peace,  by  fupprefling  all  riots^  tumults^  and  other  dijurbances^  and 
hyfeiztng  the  tranfgreffbrs;  whofe  names  fliall  be  given  in  every 
morning  to  the  bailie  in  waiting.*'     And  it  is  impoffible  ferioufly 
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to  maintain,  that  the  guard  cannot  be  employed  in  this  duty  with- 
out the  prefence  of  a  peace-officer.  The  civil  magiflrate  may  direcS 
the  execution  of  his  warrants  to  any  of  the  people  without  diftindlion. 
It  is  the  proper  duty  of  the  guard  to  bjA  as  the  watchmen  of  this  ci- 
ty ;  and  they  are  conftantly  employed  to  execute  warrants  for  fiip- 
preffing  difturbances  and  keeping  the  peace.  In  the  courfe  of  the 
parliamentary  inquiry  concerning  the  condudl  of  Provoft  Wilfonj 
in  the  afiair  of  Porteous.  all  the  evidences  confirmed,  that  this  guard 
had  always  been  of  the  greateft  confequence  for  the  fafety  and  peace 
of  the  town ;  and  the  warmeft  teftimonies  were  given  in  its  favour 
by  the  late  John  Duke  of  Argyle,.  and  the  late  Lord  Prefident  For- 
bes. 

It  has  been  faid,  That  •  the  Provoft  was  guilty  oF  neglecS,  in  not 
inquiring,  before  he  gave  the  verbal  order,  who  the  perfons  were 

that  Boade  the  difturbance. ^But  to  this-  it  is  anfwered^  That  the 

truth  of  the  matter  is^  from  the  external-  afpei^  of  the  houfe^  and  the 
difturbances  comnvitted  by  thofe  v«:ithin  it,  the  Provoft,  with  rea* 
fon,  concluded,  that  the  perfons  offending  againft  aU  the  rules  of  rer 
ligion,  and  even  of  good  manners,  were  of  no  great  note.  Andthc^ 
he  had  known  who  they  were,  was  he  therefore  to  forbear  adling  as- 
hi&  duty  direifted  ?  Firmnefs  and  equality  in  judgement,,  without 
refpe<5l  df  perfons^  is  nobly  tauglit.  and  injoined  by  the  higheft  au- 
thority ;.  Levit.  xix.  15. ;  Deut.  k  1.7;  Had  he  overlooked  the  comr 
plaints  of  the  multitude,  and  connived  at  this  public  profanation  of 
the  fabbath  in  his  neighbourhood,  the  charge  of  negleft  might  ha\'« 
been  laid  againft:  him  with  juftrce.  And  very  bad  confequences  pro*- 
bably  would  have  enfued,  if  he  had  been  fo.  rcmifs.  Had  a.  party  of 
the  Seceders  *  [feparatiftsj;  who. were  adlually  coming  about  this  time 
from  their  public  worftiip,  catched  the  flame  of  zealous  indignation 
againft  thefe  rioters^  (and  fiirely  nothing  could  be  more  apt  to  pro-r 
yoke  it),  what  mifchiefs  might  not  have  followed?     Provoft  Wilfoa. 

•  They  retain,  all  the  wild  notions  and  do(Slrines  of  the  rigid  Prcfbjterians  in   the, 
latl  century. 

was 
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was  puniihed  by  a^  of  parliament,  (for  it  was  thought  that  negledl  of 
•  duty,  where  it  did  not  manifeftly  appear  to  be  wilful,  could  not  be 
reached  by  the  common  law),  becauie  he  flighted  an  information 
which  he  had  received,  that  a  dangerous  naob  was  intended  to  be 
raifed  ;  and  Ihall  this  Provofl  be  puniihed  at  common  law  for  ne^ 
gledl,  becaufe  he  took  the  mod  efifedlual  method  to  fupprefs  a  fcan^ 

dalous  riot,  which  he  faw  with  his  own  eyes^  and  to  prevent  the 
dangerous  coaiequences  of  it  ?  He  has  the  good  fortune  to  be  above 
all  fufpicion  warmly  afie<5ted  to  his  Majefty V  family  and  govern- 
ment :  neither  is  it  confident  with  any  part  of  his  charadler,  to  lay 
rigid  reftraints  upon,  innocent  mirth  i  but  he  mufl  confeis,  that  fuch 
extravagant  iallies  of  riot  and  debauchery,  upon  the  labbath-day, 
appeared  to  him  to  be  oflFences  againft  the  laws  of  the  land,  not  jufti- 
fiable  under  pretences  of  demonftrations  of  joy  upon  any  occafiom 
The  legiflature)  feniible  that  rejoicings  are  improper  on  the  fabbath, 
:has  provided,  that  even  his  Majefty's  birth-day,  when  it  happens  on 
a  Sunday,  fhall  not  be  cel«brated  till  the  Monday  following. 

It  is  alkdged,  the  Provoft  countenanced  and  encouraged  the  fol- 
diers  to-  commit  the  outrages  complained  of.  But  no  one  fadl  is  par* 
ticularifed  from  which  this  incredible  accufation  can  be  inferred.  It 
is  indeed  faid,  he  was  in  the  knowledge  of  the  excefles  committed  by 
the  foldiers^  and  did  not  interpofe.  But  the  falfity  of  thi^  ailed:* 
geance  is  proved  by  another  part  of  the  indi(5lment,  which  admits,, 
that  he  was  not  perfonally  prefent  whenthefe  outrages  were  commitr- 

ted.  And  it  is  charged  as  a  criminal  matter  [perhaps  'with  good' 
v€afon^  if  it  be  literally  true)  againft  the  foldiers,  that  they  would  not 
give  the  gentlemen  leave  to  write  a  letter,  and  make  their  complaint: 
to  the  Provoft  :  And  furely  it  will  not  be  ferioufly  urged,  that  a  chief 
magiftrate  nmft  perfonally  attend,  or  be  anfwcrable,.  for  the  excefles: 
committed  by  his  officers. 

Aiding^  abetting,  or  being  ^tr^^r/ to  a  crime,'  is  the  proper  lan- 
guage of  the  law ;  which  has  a  determined,  fenfe,  and  may  be:  infer- 
red from  various  a<fls  and  circumftances  in  difilTent  cales :  but  that 
one  gave  countenance  and  encouragement  to  a  crime,  and  that  too  when 

not 
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not  prefeftt  when  it  was  committed,  and  when  he  had  no  call  to  be 
preient,  is  as  extraordinary  in  the  language  of  our  criminal  law,  as 
it  is  abfurd  i^  the  reafoii  and  nature  of  the  thing.     Indeed  it  16  of 

im{)ortance,  that  filch  ^ague  arid  indefinite  words  fhould-  not  be  in- 
troduced into  our  criminal  indixSlments  ;  which  ought  ndt  to  be  rai* 
fed,  efpecially  againft  magifbrates,  excepting  where  the  criminal  mat- 
ter will  admit  of  proper  legal  terms,  the  impcnt  and  lenie  of  which 
is  known  and  authorifed.  So  vague  a  charge,  conveyed  in  new-in- 
vented terms,  upon  which  the  la^,  or  the  judges,  have  fixed  no  de- 
termined meaning,  leaves  a  party  accufed,  and  hw  couniel,  in  the 
dark  what  to  make  of  his  ^ccuiation,  or  how  to  defend  him  againft 
the  confeqt^nces  of  it. 

As  to  the  charge,  Thaft  tlic  Provoft  approved  and  ratified  the  inju* 
lies  done  ^by  the  guard.,  which  is  isf^red  from  his  canfing  a  libel 
CO  be  railed  againft  the  profecnter  and  his  fiiends  for  a  riot  on  the 
ikbbath-day ;  what  conne<5lion  has  his  ordering  fuch  a  profecution 
with  his  approving  of  the  outrages  faid  to  have  been  coun^mitted  b]f 
the  guard  ?  Is  the  magiftrate  who  cconmits  any  peribn  for  an  of- 
fence, thereby  difqualified  from  taking  tria]  of  it  ?  or  does  the  pro^ 
lecutor  raiiicr  mean  to  be  a  champion  for  licentioufnefs,  and  pa(s 

for  a  Hampden  among  the  bucks  f  Are  curfing,  fwearing,  &c.  inno- 
cent pradlices,  and  not  deftrudlive  to  fbciety  ?  Should  the  laws  a- 
^ainft  filch  diforders  be  repealed,  or  not  executed  ?  And,  worft  of 
all,  fhall  an  attempt  to  fupprels  them  by  a  legal  profecution,  be  fuC- 
tained  as  an  article  of  an  indidlment  againfl  a  magifirate  ? 

The  Advocate,  Dec.  27.  1758,  as  procurator  for  Mr  Wightman, 
t:onfented,  that  the  diet  fhould  be  deferted  againft  the  Provoft.  Upon 
which  the  court  deferted  it  Jimpliciter  againft  him,  and  difiniiled  him 
from  the  bar ;  and  continued  the  diet  againft  the  other  pannels. 

The  court,  Jan.  8.  1759,  pronounced  the  following  interlocutor 
on  the  relevancy :  "  Find  the  libel  relevant  to  infer  the  pains  of  law 
againft  the  faid  pannels,  or  any  of  them ;  in  fo  far  as  it  charges,  That 
they,  or  any  of  them,  after  having  entered  the  profecutor*s  houiei, 
in  confequence  of  orders  libelled  to  have  been  given  by  Robert  Mont- 
gomery^ 
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gomery,  Efq;  late  Lord  Provoft  of  Edinburgh,  commanding  a  party 
of  the  guasd  to  repair  ta  the  profecutor's  houfe,  to  fearch  for,  fei^e,. 
and  apprdijend  him,  and  all  thoie  who  ihould  be  found  in  company 
witli  hinir  in  faid  houfe,  and  cooiwit  them  prifbners  to  the  faid 
guard,  did>  without,  any  juft  cauie,  abuie  and  maltreat  the  profecu* 
tor,  oi^  tihoie  m  company  with  him,  in  the  way  and  manner  libel- 
Osd,  eithm*  in  .tiie  profequtor's  houie,  or  in  the  flreet,  or  in  the 
guard-f  oom^  or  that  they,  or  any,  or  one  or  other  of  thero,  w^e  guil- 
ty, adtoK  art  aod  part,  in  the  forefaid  fai^s  fpuod  relevant )  but  H^ 
ibw  the  panixeis  to  prove,*'  &)C, 

The  jury,.  *'  by  a  majority  of  voices,  find.  That  Alexander  Mild, 
corporal,  commanding  officer  of  the  party,  is  guilty  art  and  part  in 
abufihg  and  maltreating  tiie  profecutor,  and  fome  of  thofe  in  com- 
pany with,  him,  by  not  allowing. Mr  Wightman  to  write  to  the  Pro^ 
voft,  fey  refufing  the  ufe  of  chairs  when  alfeed,  and  by  the  ignomi- 
nious way  and  manner  of  carrying  them,  in  broad  day-light, 
through  the  ftreets^  from  tiie  houfe  of  Mr  Wightmap  to  the  guard, 
one  or  other  of  them,  without  hats^  wigs,  or  fhoes:.  and  do  fii\d  the: 
whole  other  pannels  not  guilty.!' 

TTie  counfel  for  Miln  moved  to  be  lieard  on  the  iimport  of  this  ver^- 
di<fl ;  ai«i  the  counfel  for  the  private  complainer  agreeing  thereto,, 
the  court  delayed  ad  vifing  the  verdiA  till  the  2  2d. 

Counfql  were  heard  accordingly ;  and  the  court,  Jan.  22.  1759^, 
"  in  refped  of  the  faid  verdi(5t,  aflToilzie  the  faid  Alexander  Mihii 
If^nnci  fifnpliciUr^  and  diiinKs  him  from  the  bar.'* 

J^.  Hew  Dalrytnple,  Lockhart^  Ro.  DuDdas,  Adv.  et  alii.  For  the  Erovoft,, 

Gardto  ;,  Courthe  foldiers,  Biimeti 

Tlierc  is  no  minute  of  debate  or  pleading  in  the  record  ;  which  is. 
fomewhat  furprifing,  as  the  court  has  often  ordered  mini^tes^  and 
even  informations,  upon  queftions   lefs  important  and  lefs  doubtful! 
than  this.     There  feems,  with  fubmiffion,  to  be  reafon  for  thinkings 
thatjbme  punifliment  fliould  have  been  inflidled  on  Miln,  in  confe- 
q^ience  of  the  verdid  againft  him  j   the  rather,  that  it  is  admitted  in 

the 
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the  information  for  him,  that  there  was  no  difturbance  in  Mr 
Wightman's  houfe  when  he  entered  it^  but  all  quiet :  fo  that  it  is 
evident,  Mr  Wightman,  and  his  company,  were  expofed  to  the  mul- 
titude, and  imprifoned,  not  to  quell  a  fubfifting  difturbance,  but 
becaufe  two  drunk  gentlemen  had  ftruck  at  the  town^-guard;  for 
which  the  apparent  impropriety  of  the  entry,  and  their  drunken- 
nefs,  was  no  bad  excufe.  It  is  a£ked.  What  could  the  fbldiers  do 
when  attacked  ?  The  anfwer  is  obvious.  Eight  armed  foldiers  had 
fuch  a  fuperiority  over  three  gentlemen,  that  they  might  have  done 
what  they  pleafed.  In  fa6l  they  did  do  fo.  What  they  ought  to 
have  done  was,  to  have  difregarded  the  impotent  attack*  of  the  drunk 
gentlemen,  and  gone  about  their  bujGnefs.  Befides,  what  apology 
can  be  made  for  refufing  to  allow  Mr  Wightman  to  vmte  to  the 
Provoft  ?  what  for  refufing  chairs,  and  hauling  them,  in  the 
condition  they  were  in,  along  the  ftreet  ?  The  juiy  juftly  held 
both  to  be  criminal :  and  it  will  be  obferved,  the  firft  is  in  ef- 
fedl  admitted  to  be  io^  even  in  the  pious  information  for  the  Pro- 
voft. 

N.  B.  There  is  a  deal  of  altercation  in  the  papers  about  a 
precognition  taken  by  the  magiftrates  relative  to  this  affair ;  but 
the  court  took  no  notice  of  it,  and  it  was  not  material  to  the 
caufee — In  the  information  for  the  Provoft,  it  is  averred,  that  the 
Lord  Advocate  declared,  he  had  given  his  concourfe  in  this  cafe  of- 
ficially, and  appeared  for  the  profecutor  as  a  private  counfel.  The 
fame  information  likewife  takes  notice,  that  tho'  the  counfel  for  the 
profecutor  had,  at  the  hearing,  reprefented  the  Provoft's  fervant  as  a 
favourite  maid ;  yet,  in  the  paper  for  him,  all  infinuations  on  *  that 
topic  had  been  dropped  j  and  with  reafon,  fhe  being  in  reality  an  old 
won^an. 
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His  Majesty's  Advocate, 

A   G    A   I    N    s   T 

Janet     Heatly. 
Child-Murderi 

SHE  was  indi^d  on  the  adl  1690 ;  and  it  was  particularly  char- 
ged. That  fhc  had  been  delivtred  on  the  7th  January  of  a  living 
child,  come  to  the  full  time,  which  fhe  had  bereaved  of  -life,  by  an 
immediate  adl  of  violence,  or  throwing  it  into  a  (lank  ofr  ditch,  full 
of  water,  where  it  perifhed.  ' 

The  court  ai&gned  the  prifoner  cbunfel,  found  the  libel  relevant, 
and  allowed  her  to  prove,  &c« 

It  appeared  from  the  depoiitions,  and  her  own  declaration.  That 
foon  after  her  delivery^  fhe  confefled  to  fome  old  women,  fhe 
had  bom  a  child,  and  thrown  it  into  a  neighbouring  ditch ;  but  de- 
nied fhe  had  done  it  any  violence  :  That  thefe  women  found  it  there 
withcme  ofitsarmsraifed  a  little  above  the  watery  but  chat  they 
obferved  no  marks  of  violence  upon  it,  faving  fome  blood  about  its 
mouth,  and  upon  the  flone  on  which  it  was  lying.  No  phyficiart  Cfr 
furgeon  was  called  to  infpedl  the  body. 

She  failed  in  an  attempt  to  pfove,  that  fhe  bad  revealed  her  being 
with  child  during  her  pregnancy ;  fo  that  fhe  Was  clearly  within  the 
ilatute :  and  the  Advocate,  in  charging  the  jury,  laid  great  ftrefs  on 
the  circumftance  of  the  child's  arm  being  above  the  water,  «is  afford- 
ing evidence,  that  it  had  been  once  alive,  and  put  to  death  by  vio- 
lence. 

It  was  argued  for  the  prifoner.  That  it  had  always  been  reckoned 
hard,  to  convidl  one  in  her  unfortunate  fituation,  merely  upon  the 
ftatutory  prefumption ;  and  for  many  years,  a  proof  of  a<flual  vio- 
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lence  had  been  required  ^ :  That  there  was  no  proof  of  violence  in 
this  cafe,  but  direcSl  evidence  to  the  contrary  by  the  depofitions  of 
the  women,  who  all  agreed,  that  they  perceived  no  marks  of  it 
upon  the  body:  and  as  to  the  circumftancea  of  the  blood  and 
the  arm,  thefe  might  be  accounted  for  in  many  different  ways  con- 
fidently with  her  innocence :  That  if  men  of  fkill  had  been  called  ta 
infpecfl  the  body^  as  they  fhould  have  been,  they  could  have  determi- 
ned, with  abfblute  certainty,  whether  or  not  the  child  had  ever  been 
alive,  by  putting  its  lungs  into  a  veffel  full  of  water  :  if  it  had  never 
breathed,  the  lungs  would  have  funk  to  the  hottonx ;  if  it  ever  had, 
they  would  have  fwamr  on  the  furface  f .  As  this  had  not  been 
done,  and  all  thofe  who  did  fee  the  body  concurred  in  dcpofing  there 
were  no  marks  of  violence  upon  it,  the  jury  ought  to  acquit  her. 

The  j  ury,  however,  found  her  guilty  ;  upon   which  fhe  was  ad- 
judged to  be  hanged ;  and  was  executed  accordingly. She  all  along 

denied  fhe  had  done  any  violence  to  the  child  ;  and  aflSrmed  it  was; 
ftill-born. 

A^.  Advoc.  et  alii.  Alt*  Madaurin,  et  alii. 

♦  In  the  information  for  Troublccock-,  [No  35.]  it  b  faid  of  this  aft,  **  That: 
*^  it  is  a  hardy  and  dangerous  law,  upon  which,  it  is  generally,  believed,  more  inno-^ 
**  cent  perfons  have  died  than  ever  did  upon  any  ftatute/'  There  is,  however,  a  fta- 
tute  to  the  fame  purpofe  both  in  France  and  in  England  ;  and  in  1678,.  Fountainhall 
wi£hed  for  fuch  an  one  in  this  country. 

f  The  experiment  above  mentioned  had  not  hitherto  been  attended  to  j  but  after- 
wards,  in  the  inftruftions  to  the  fheriffs,  they  were  ordered  to  caufe  perfons  of  ikilL 
make  it  whenever  fuch  a  cafe  occurred. 
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His  Majesty's  Advocate, 

AGAINST 

Janet  Ronald. 

Adjoumvient  after  the  jury  has  heenfwom^  and  charged  ivith  the  pr  if  oner ^ 
annuls  the  fubfequent  procedure  and  verdifl. — Proper  method  in  fuch 
cafe  is  to  difcharge  the  jury^  and  try  the  prifojier  of  neiv. 

AT  the  circuit-court  held  at  Perth  in  May  1763,  this  woman  was 
brought  to  trial,  at  the  inftance  of  his  Majefty's  Advocate,  for 
an  attempt  to  poifon  Margaret  Ronald,  her  fifter,  by  mixing  with 
her  food  verdigreafe,  or  fome  other  poifonous  drug,  which  threw 
her  into  violent  vomitings ;  but  of  which,  by  the  ufe  of  medicine, 
Ihe  recovered  on  the  fame  day  on  which  flie  was  taken  ill. 

The  advocate-depute,  though  he  contended,  that  even  an  attempt 
to  poifon  is  a  capital  crime;  yet,  on  account  of  fome  favourable 
circumftances,  he  was  pleaied  to  reftrift  the  libel  to  an  arbitrary  pu- 
nifhment. 

The  prifoner  pleaded.  Not  guilty ;  and  put  herfelf  upon  her  coun- 
try. A  jury  was  Iworn  and  fet,  and  the  witnefles  were  examined  in 
their  prefence. 

After  the  evidence  was  concluded,  while  the  advocate-depute  was 
addrefling  the  jury  upon  the  import  of  it,  David  Melvill,  one  of  the 
jurymen,  was  fuddenly  feized  with  a  violent  convulfion,  which  ren- 
dered him  for  fome  time  quite  fenfelefs ;  and  though  he  was  imme- 
diately blooded,  and  every  thing  done  for  his  recovery,  it  was  to  no 
purpofe,  and  it  became  neceffary  that  he  Ihould  be  carried  out  of 
court.  The  judges,  after  waiting  a  confiderable  time,  and  taking 
the  report  of  the  furgeon  who  attended  him,  were  fatisfied  there  was 
no  hopes  of  his  recovering  fo  much  as  to  be  able  that  day  to  perform 
the  remaining  part  of  his  duty ;  the  court  therefore  adjourned  till 
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next  day  at  nine  o'clock.     Before  they  did  fo,  they  afked  the  prifon- 
er,  whether  flie  would  confent  to  it  ?  which  fhe  declined. 

Mr  Melvill  having  recovered,  and  the  whole  jury  returned  into 
court  next  day,  as  diredled  by  the  interlocutor,  the  advocate-depute 
moved,  That  the  trial  fhould  be  proceeded  in :  to  which  the  counfel 
for  the  prifoaer  objedled,  That  the  trial  could  not  be  proceeded  in,, 
becaufe  the  jury  had  yefterday  been  difmiffed  without  being  inclo- 
fed ;  and  the  adjourning  after  the  proof  was  fijiifhed^  and  the  al- 
lowing the  jury  to  feparate  before  inclofing^  was  contrary  to*  lawi. 
referring  to  the  ftatute  91.  pari.  11.  James  VI.  in  lupport  of  theob- 
jeftion.  And  although  he  did  not  fuppofe,  or  believe,  that  any  un- 
due influence  had  been  ufed  with  tlie  jury  to  the  prejudice  of  the: 
prifoner,  which  was  the  thing  intended  to>  be  guarded  againfl  by  the: 
ilatute ;  yet  as,  by  the  jury^s  brfng  difmifled,^  there  was  an  oppor^ 
tunity  and  poflibility  of  fuch  undue  influence  being  ufed  with  them,, 
the  cafe  fell  within  the  ftatute ;  and  the  accident  which  had  haj^n^ 
ed  was  fufficient  for  operating  an  acquittal  to.  the  prifbner; 

It  was  anfwered,  an  the  part  of  his  Majefty's  Adv^ocate^  That  a» 
the  (Tifimffing  the  jury  was  owing  to*  au  ut^fordeen  accident,  whidb 
could  not  be  prevented,  the  cafe  did  not  faU  within  the  ftatute  j 
more  efpecially,  as  the  jury  had  not  been  inclofed  before  they  were 
difinifled.   . 

The  court  ordered  the  trial  to  proceed^  referving  die  cxmfideratioa 
of  the  objedlion  till  the  verdidl  be  returned. 

The  jury,  all  in  one  voice^  found  the  patmeT  guilty,  art  and  part, 
of  the  attempt  to  poifbn  Margaret  Ronald  her  fifter. 

Upon  this  the  counfel  for  the  prifbner  repeated  the  obje(5fioQ  for^ 
merly  ftated,  and  infifted.  That  no  judgement  could  be  pronomiced 
on  the  verdidt.  The  judges,  after  hearing  counfel,  pronounced  an 
interlocutor,  by  which  they  fuperfeded  advifing  the  verdicSl  till  Mon- 
day, the  27th  June  next,  in  the  new  feffion-houfe  at  Edinburgh; 
and  remitted  the  confideration  of  the  verdidt,  with  the  objedlion  for 
the  prifoner,  to  the  high  court  of  jufticiary,  to  meet  at  Edinburgh 
the  faid  day  and  place ;  and  granted  warrant  for  tranfpordng  the 
prifoner  to  the  tolbooth  of  Edinburgh, 

The 
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The  court  of  jufticiary  afligned  the  prifoner  counfel ;   and  the 
point  was  argued  by  them  and  the  crown-lawyers  at   great  length. 
After  the  hearing  the  court  ordered  infonnatiohs. 
That  for  tjie  crown  argued  as  follows. 

The  prifoner's  efcaping  from  the  punifhmcnt  the  offence  merits^ 
of  which  Ihe  has  been  found  guilty  by  the  verdict  of  her  country,  is 
of  little  ccMifequence  to  the  public ;  but  it  is  of  the  utmoft  conic* 
quence  to  take  care,  that  through  her  acquittal  the  law  may  not  be 
wounded,  and  a  precedent  eilabliihed,  which  hereafter,  in  cafes  fi- 
milar,  may  be  founded  upon  to  fcreen  from  puniftimcnt  perfons 
guilty  of  the  moft  atrocious  crimes.  Interefi  reijniilica  ne  malefcia  tnor- 
neant  impunita. 

On  the  other  hand,  it  is  alfo  of  great  importaiice,  as  was  argued 
for  the  prifoner,  that  in  thefe  days  of  liberty  and  juftice,  no  prece- 
dent {hould  be  fettled,  which«  in  after  ages^  and  more  corrupt  times,. 
may  be  made  ufe  of  for  fupporting  arbitrary  meafures  in  our  judges, 
and  depriving  perfons  accufed  of  crimes  of  any  part  of  that  fair  and 
mipartial  trial  they  now  enjoy  m  this  fiipreme  court,^  and  all  other 
our  courts  of  criminal  '}nn£6i&icfit^ 

Anciently  a  fcandakras  pra(^ce  preyailed,  of  profecutors  aiid  their 
adherents  laying  before  the  jury,  after  inclofed,  evidence  which  had 
not  been  adduced  in  the  courfe  of  the  trial ;  and  of  foliciting,  and  e- 
ven  of  menacing,  the  jury  to  bring  in  a.  future  verdidl. 

To  prevent  fp  corrupt  and  wicked  a  pra(5lice,  which  is  fcarcely  cre- 
dible, if  we  had  not  authority  frona  the  legiilature  for  believing  it, 
two-  flatutes  (Ja.  VI..  pari.  1 1.  c.  90.  g^.)  were  made.  By  the  firft  it 
was  enaided,  "  That,  in  all  time  coming,  the  haill  accufation,  rea- 
**  foning,  writs,  witneflfes,  and  other  probation,  and  inflrudlion 
"  whatfomever  of  the  crimes,  fhall  be  alledgcd,  reafoned,  and  de- 
•*  duced,  to  the  affize,  in  prefence  of  the  party  accufed,  in  face  of 
**  judgemesnt,  and  nae  otherways.** 

By  the  fecond  it  is  enaded,  "  That  if  any  of  the  aflizers  have  a-^ 
"  ny  doubt,  wherein  they  would  be  refblved,  they  are  to  propofe 
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the  fiime,  in  the  prefence  of  the  parties,  before  the  judges,  and 
before  their  going  out  of  judgement."  Then  diredlions  is  given 
for  inclofmg  the  jury  immediately  after  the  chufing  of  thqir  chancel- 
lor ;  and  that  no  perfon  fhall  be  fufFered  to  be  prefent  with  them,  or 

*  • 

to  go  in  to  them,  neither  clerks  or  others,  under  pretence  of  giving 
further  infomiation,  or  any  other  colour  or  occafion  whatfoever  ;  and 
that  they  be  not  allowed  to  come  out  of  the  houfe  in  which  they  are 
inclofed  for  any  caufe  whatfoever,  or  to  delay  the  giving  of  their  fen- 
tence  till  anotlier  time :  "  But  that  they  be  inclofed,  as  faid  is,  un- 
to the  time  they  be  fully  agreed,  and  return  their  anfwer  be  the 
mouth  of  the  faid  chancellor  to  the  judge."  Then  follows  that 
part  of  the  flatute  upon  which  the  counfel  for  the  prifoner  have 
founded  their  plea:  "  That  gif  ony  of  the  faid accufers,  informers 
of  his  Hienes  Advocate,  or  other  perfons  whatfomever,  pretend 
in  qnyways,  in  time  coming,  to  inform,  follicite,  reafon,  difpute, 
fpeak,  or  repair,  to  the  faid  aflize,  after  their  removing  furth  of 
judgement,  and  incloling  of  them,  in  manner  above  written,  or 
otherways  tranfgrefs  ony  point  of  this  prefent  adl ;  in  that  cafe 
the  party  accufed  fall  be  halden  and  pronounced  clean  and  inno- 
cent of  the  crimes  and  treafons  then  laid  to  his  charge.  And  this 
prefent  adl  fliall  be  ane  fujEcient  warrand  to  all  afliflbrs  in  crimi- 
nal caufes  hereafter,  to  pronounce  the  party  accufed  clean  and  in- 
"  nocent,  in  cafe  ony  of  the  prcmifTes  beis  contraveened." 

When  this  ftatutc  is  tranfgreffed,  the  jury  are  authorifed,  on  that 
account,  to  bring  in  their  verdidl  for  the  pannel.  And  it  is  not  to 
be  doubted  but  that  the  jury  who  tried  the  prifoner,  would  have 
done  fo,  if  they  had  underftood  the  ftatute  to  have  been  counteraifled 
from  their  being  adjourned  on  account  of  the  accident  that  occurred  j 
becaufe  this  objc(5lion  was  made  by  the  prifoner,  and  they  were  ful- 
ly apprifed  by  her  counfel  of  the  nature  of  the  flatute,  and  their 
powers  arifing  therefrom,  previous  to  the  returning  of  their  verdi(5l. 
At  the  flime  time  it  is  not  intended  to  be  maintained,  That  be- 
caufe the  jury  returned  their  verdidl,  finding  the  prifoner  guilty, 
which  is  a  virtual  declaration  of  their  undqrftanding  the  ftatute  not 
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to  have  been  tranfgrefled,  that  therefore  your  Lordfhips  arc  barred 
from  taking  cognifance  of  this  matter.  His  Majefty's  Advocate  does 
admit,  that  where  evidence  is  brought,  or  where  it  does  appear  up- 
on the  fa6i>  as  admitted,  that  the  ftatute  has  been  broke  through 
or  counteracfled  in  any  inftance,  it  is  lawful  and  competent  for  your 
Lordfliips  to  give  relief,  although  the  jury  has  returned  the  verdiS 
againft  the  pannel ;  to  conftrudl  the  law  otherwife,  would  be  laying 
a  foundation  for  rendering  ineffedlual  the  falutary  regulations  intro- 
duced by  the  ftatute. 

The  plea  of  the  prifoner,  as  founded  upon  the  ftatute,  refolves  in- 
to this.  That  as,  by  the  adjourning  of  the  trial,  and  difiniffing  of 
the  jury,  an  opportunity  was  given  of  informing,  foliciting,  fpeak- 
ing,  and  ufing  influence  with  them,  of  every  kind  ;  fo  every  thing 
is  to  be  prefumed  favourable  for  a  pannel :  and  therefore  the  pri- 
foner'^ cafe  falls  within  the  ftatute  j  as  it  is  not  necellary  that  fhe 
fhould  prove  folicitation,  or  other  undue  influence,  being  ufed  with 
the  jury,  it  bemg  fufficient  that  there  was  an  opportunity,  and  pof- 
fibility  of  ftich  undue  influence  being  ufed,  which  is  all  that  is  re- 
quired by  the  ftatute  for  procuring  an  acquittal  to  the  panneL 

Both  ftatutes  were  calculated  for  wife  and  good  purpofes ;  but, 
like  to  all  other  ftatutes,  they  have  not  received,  and  ought  not  to 
receive,  a  judaical  interpretation  in  things  where  an  infringement 
of  them  cannot  poflibly  be  meant  or  intended. 

Thus  Sir  George  Mackenzie,  in  his  title  upon  Affixes^  §  10.  when 
difcourfing  upon  the  aforefaid  ftatute,  fays,  "  That  the  pradlice  alr- 
"  lows  aflizers  fome  time  to  feild  out  fome  of  their  number  to  the 
*•  juftices  to  receive  informations  in  matters  of  fa(5l ;  and  finds,  that 
"  in  fo  doing  they  tranfgrefs  not  this  adl ;  as  in  Kennedy's  cafe,  Au- 
"  guft  1662." 

The  reafon  of  the  pradice  and  judgement  referred  to  is  obvious  : 
That  the  jury's  defiring  and  receiving  information  from  the  court, 
could  not  be  attended  with  any  of  the  bad  confequences  intended  to 
be  prevented  by  the  ftatute. 

Again,  Sir  George  Mackenzie,  in  the  next  paragraph,  informs  us, 

that; 
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that,  after  a  full  debate,  it  was  found  by  this  court,  upon  the  24th 
December  1672,  That  affizers  difmifling  after  having  voted,  was  not 
fufficient  to  annul  the  verdidl,  although  it  was  not  fubfcribed  by  the 
chancellor  when  they  difmiffed,  notwithftanding  of  its  being  argued, 
That  there  might  be  great  debate  upon  the  wording  of  the  vcrdiiSt ; 
and  therefore  that  the  aflize  fliould  not  have  difclofed  until  the  ver- 
di<5l  was  fubfcribed. 

Further,  the  ftatute  1691  dire^.  That  the  chancellor  ihould  be 
chofen  before  the  jury  are  inclofed ;  and  that  no  perfon,  not  even  the 
clerk,  fhould  be  prefent  with  them,  or  go  in  to  them.  But  in  prac- 
tice it  is  eftabli£hed,  that  the  chancellor  is  always  chofen  after  the 
jury  are  inclofed ;  and  the  clerk  was  in  ufe  of  continuing  with  the 
jury,  to  aflift  them  in  drawing  up  their  verdidl,  until  it  was^difchar- 
ged  by  the  regulations  1672. 

In  thefe  inftances  has  the  enadlment  of  the  ftatutes  been  broke 
through,  where  there  was  no  hazard  of  the  evils  taking  place  which 
was  intended  to  be  corredted  by  the  ftatutes.  And  many  cafes  might 
be  figured,  where,  for  the  fame  rcafbn,  an  intcrcourfe  or  comniuni- 
cation  between  a  jury,  after  inclofing,  with  the  refk  of  the  people, 
would  not  be  iuiEcient  to  operate  an  acquittal  to  a  pannel.  If,  af- 
ter incloiing,  a  juryman  fhould  be  taken  fb  ill,  as  to  render  it  nectff^ 
fary  to  have  affiflance  from  without  to  fave  his  life,  or  if  the  houfe 
or  room  wherein  the  jury  were  inclofed,  fhould  take  fire,  fo  as  to  ob- 
lige them  to  leave  the  houfe,  or  to  ufe  afiifbince  in  making  their  e- 
fcape;  and  in  all  other  cafes  of  the  fame  kind,  it  could  not,  in  ju- 
ftice,  be  maintained,  that  an  intercourfe  of  that  fort  between  the 
jurymen  and  the  people  would  be  fufficient  for  operating  an  acquittal 
to  the  pannel,  although,  from  fiich  accidents,  a  poflibility  was 
created  of  foliciting  or  ufing  undue  influence  with  the  jury.  The 
Itatute  guards  againft  nvilful  tranfgreffions  ;  but  that,  n©r  no  other 
flatute,  ever  enadted  againfl  adls  of  necejftty.  It  is  a  common  and  juft 
faying.  That  neceffity  has  no  law ;  and  from  it  it  may  be  juilly  in- 
ferred, that  although  it  is  unlawful  to  permit  any  perfon  to  go  in  to 
a  jury  after  inclofed,  or  for  the  jurymen  to  hold  intercourfe  with  the 

people 
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people  withbut ;    yet,  if  fuch  things'  do  arife  from  unforefeen  and  in- 
fuperable  accidents,  they  cannot  be  conftrudled  unlawful. 

For  thefe  reafons,  it  might  with  juftice  be  maintained,  that  al- 
though the  accident  which  gives  rife  to  the  prefent  queflion  had  oc- 
curred fubfequent  to  the  inclofing  of  the  jury,  yet  it  would  not  have 
been  fufficient  for  operating  an  ejfoinzie  to  the  prifoner,  becaufe  it  a- 
rofe  from  neceflity,  founded  upon  an  adl  of  God,  which  no  perfon 
could  forefee  or  prevent. 

But  what  at  once  puts  an  end  to  the  prifoner's  plea,  fo  far  as 
founded  upon  the  ftatute,  is,  that  her  cafe  does  not  at  all  fall  within 
the  ftatute ;  becaufe  the  difnxiffing  of  the  jury,  and  the  intercourfe 
between  them  and  the  people  in  confequence  thereof,  happened  prior 
to  their  being  inclofed  ;  whereas  the  ftatute  only  prohibits  all  inter- 
courfe after  the  jury  is  inclofed. 

Agreeable  to  this,  we  have  two  judgements  in  the  books  of  Ad- 
journal, in  cafes  pretty  fimilar  to  the  prefent,  and  wherein  a  diftinc- 
tion  between  an  intercourfe  with  a  jury  before  and  after  inclofing 
was  made  and  eftabliftied.  The  firft  occurred  in  a  criminal  profecu- 
tion  at  the  inftance  of  Bams  contra  Barra,  in  January  1 704,  where, 
after  the  verdift  had  been  returned  againft  the  pannel,  the  following 
objeftions  were  offered  in  arreft  of  judgement. 

\mo^  That  after  the  houfe  was  huflied,  and  their  Lordfhips  had 
gone  out  of  court,  ordering  the  affize  to  inclofe ;  yet,  for  the  fpace 
of  two  hours  thereafter,  they  did  not  inclofe,  but  continued  difcour- 
fing  with  Barra  and  his  friends,  who  no  doubt  were  foliciting  them 
all  the  time,  and  did  take  their  fupper  in  the  fame  room  where  they 
were  inclofed,  fome  of  Barra's  friends  having  fupped  with  them ; 
and  this  can  be  proven  by  the  macers  of  court,  and  feveral  others. 

2^(7,  After  the  aflizers  were  ordained  to  inclofe,  they  diflipate,  and 
two  of  the  aflizers,  viz.  William  Seton  and  Walter  Wylie,  went  not 
only  out  of  the  room  where  they  were  to  have  inclofed,  but  went 
home  to  their  own  houfes,  and  other  places  in  the  town,  and  ftaid 
more  than  two  hours,  and  did  not  return  till  after  the  affize  was  in-  . 

E  e  clofcd 
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clofed  and  fet,  and  fcnt  the  macers  for  them.     This  can  he  provea 
bv  the  macers  and  aflizers  themielvcs. 

2tio^  After  the  aflizers  were  inclofed,  Barra  elder  and  younger^ 
with  Mr  Boyes  their  agent,  and  Alexander  Barn^'s  nephew,  endea^ 
voured  by  all  means  to  have  accefs  and  opportunity  to  fpeak  with  the 
aflizers ;  and  for  that  end  went  round  the  houfe,  when  the  macei^ 
refufed  them  entry  at  the  door,-  that  they  might  (peak  with  the  afli- 
zers at  the  windows ;  and  at  length  the  matter  was  £b  ordered,  that 
Sir  Alexander  Brand,  one  of  die  aflfizers,  came  out  erf  the  room 
where  they  were  inclofed,  to  the  next  room,  and  fpoke  to  Barra  elder 
and  younger,  or  thofe  that  were  with  them,  out  at  the  widows  thai: 
looks  to  the  tolbooth,  and  defired  them  to  go  and  get  the  fheriff  cf 
Aberdeen's  decreet  againft  Bams  from  Mr  Leflic,  Barra's  adrocate,. 
for  proving  that  the  matter  was  res  judicata^  and  that  the  aflize  could' 
not  proce^  any  further  until  that  decreet  was  brought  to  them ;  and 
told  them  what  points  the  tflSze  had  fotmd  provex3i^  and  what  not. 
And  this  can  be  proven  by  James  Guthrie  macer,  ajstd  his  £ervan( 
James  Mercer^  and  Mr  Boyes,  and  Mr  Alexander; 

The  interlocutor  of  the  court  pronounced  upon  dbcfe  articles  wad^ 
Finding  the  third  article  oi  the  feid  compkinic,  as  it  is  libelled, 
relevant  to  annul  the  verdiiSfe,  in  the  terms,  of  the  a6b  of  parlia^ 
ment;  reftrving  to  the  Lords  to  confider  how  far  die  aflizers,  or 
any  others  contraveners,  fllaH  be  liable  to  an  arbitrary  punifhr 
ment ;  and  admits  the  fame  to  probation  " 
It  is  indeed  true,  that  by  the  above  judgement  of  the  court,  the 
two  firft  articles,  which  happened  prior  to  the  inclofing,  are  not 
found  irrelevant ;  but  then  it  is  dear,  that  if  diey  had  been  rele- 
vant in  the  opinion  of  the  court,  the  judges  would  have  found  them 
fo;  or  otherwife  they  would  have  been  doing  injuflace  to  the  pannel ; 
for  he  might  have  been  able  to  prove  one  or  both  of  the  two  ftrft  ar* 
tioles,  without  being  able  ta  bring  evidence  of  this  kfl; ;  andthere^ 
fore  no  reafon  could  poflibly  fubfift,  for  there  being  no  notice  taken 
ofthe  two  firft  in  the  judgement,  but  that  they  were  underftood  by 
the  court  to  be  totally  irrelevant ;-  which  makes  the  cafe  a  precedent 

in 
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in  point,  as  the  two  firft  articles  averred  on  the  part  of  Barra,  were 
infinitely  more  within  the  intendment  of  the  ftatute,  than  the  faift 
which  occurred  in  the  prifoner's  trial  at  Perth, 

The  other  cafe  propofed  to  be  mentioned,  was  a  fufpcnfion  offered 
to  this  court  in  the  1754,  againft  a  fentence  of  the  fheriff-depute  of 
Renfrew,  condemning  one  Robert  Lyell  to  be  hanged,  who  had  been 
indited  for  repeated  thefts,  and  found  guilty  by  a  jury. 

The  fofpenfipn  was  founded  upon  the  ftatutes,  and  the  fame  plea 
maintained  as  in  the  prefent  cafe.  And  a  proof  being  allowed,  it 
was  proved,  That  James  Maxwell,  a  juryman,  went  down  ftairs  at 
ten  o'clock  at  night,  during  the  courfe  of  the  probation,  to  get  a 
refrelhment,  being  faintifh ;  and  that  he,  and  John  Marfhall,  another 
juryman,  went  to  a  grocery-fliop,  at  the  diftancc  of  forty  yards,  and 
called  for  fome  whitc^wine  and  bifcuit ;  and  that  after  drinking  two 
glaffes  of  wine,  they  returned  to  the  court :  That  John  Ker,  a  jury- 
man, went  out,  and  ran  uj>  to  his  own  hou(e,  which  is  neareft  to 
the  court-houfe,  and,  without  fitting  down,  brought  away  with 
him  a  bottle  vndi  fome  fpirits,  and  inunediately  returned  to  court : 
That  John  Davidfon  and  John  Hart,  jurymen,  went  out  about  nine 
o'clock  at  night  for  fome  rcfreftiment,  being  faintifh  ;  and  for  that 
purpofe  went  to  die  poft-office,  aboutibrty  or  fifty  yards  diftance, 
and  there  drank  fome  wine,  and  eat  fome  bread ;  and  that  John  Da-* 
vidfon  was  abfent  about  ten  or  fifteen  minutes :  That  in  returning 
to  the  court,  the  faid  John  Hart  met  one  John  Fulton,  with  whom 
he  returned  again  to  the  poft-oflSice,  and  talked  to  him  about  letting 
him  a  farm  :  That  he  ftaid  with  the  faid  John  Fulton  about  ten  mi- 
nutes, and  then  returned  to  the  court :  That  while  he  was  with  John 
Fulton  in  the  poft-office,  he  joined  a  company  which  were  drinking 
in  the  room,  and  took  part  of  their  liquor  ;  and  that  while  he  was 
abfent,  a  witnefs  was  examined  Upon  a  fa(5l,  which  the  jury  did  not 
find  proven ;  but  that  he  heard  the  depofition  of  that  witnefs  read 
over  after  he  returned  to  the  court :  That  William  Jackfon,  a  jury- 
man, ran  down  ftairs  to  the  houfe  of  James  Millar,  and  drank  a  fingle 
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bottle  of  ale  by  himfelf,  being  very  thirfty,  and  returned  as  fall  as 
he  could. 

Your  Lordfliips,  upon  advifing  the  proof,  which  had  been  print- 
ed, and  given  in  to  court,  "  refufed  the  bill  of  fufpenfion ;  but  con- 
*V  tinned  the  former  fift  of  the  execution  of  the  fentence  of  death  pro- 
nounced againft  the  faid  Robert  Lyell  till  Thurfday  the  31ft  of  Ja- 
nuary inftant ;  and  upon  that  day  they  ordained  the  faid  fentence 
**  to  be  put  in  execution." 

If  thofe  fadls,  in  the  cafe  of  Lyell,  had  been  proved  to  have  hap- 
pened after  the  inclofing  of  the  jury,  it  would  have  brought  the  cafe 
dire£lly  within  the  flatute ;  and  your  Lord£hips  mufl  have  fufpend- 
ed  the  Iheriff's  fentence,  and  muft  have  acquitted  Lyell :  but  as  they 
happened  prior  to  the  inclofing,  and  did  not  fall  within  the  reafoa 
of  the  law,  as  no  bad  intention  was  proved,  the  court  paid  lio  re- 
gard to  them :  and  much  Icfs  can  any  regard  he  paid  to  the  prifbn- 
er  s  plea,  fo  far  as  founded  upon  the  ftatute ;  as  the  fad.  which  fhc 
endeavours  to  take  advantage  of,  not  only  occurred  prior  to.  the  in- 
clofing the  jury,  but  arofe  from  neceffity,  which  no  human  prudence 
could  prevent. 

Another  plea  was  fet  up  for  the  prifbner,  importing,  ia  fiibftance^^ 
That,  by  the  conftitution  and  ufage  of  this  court,  no  adjournment 
could  be  made  after  the  proof  is  begun,  until  the  jury  is  inclofed^ 
and  their  verdi(Sl  prepared,  without  the  cxprefs  confent  of  the  pfofe- 
cutoV  and  pannel ;  and  therefore,  that,  as,  in  this  cafe,  an  adjourn- 
ment had  been  made  between  the  taking  of  the  proof  and  the  inclo- 
fing of  the  jury,  without  fuch  confent,  it  muft  prove  fatal  to  the 
trial,  and  operate  an  acquittal  to  the  prifoner.  And  for  evidence  of 
the  praAice  of  the  court,  the  whole  books  of  Adjournal  were  appeal- 
ed to,  where  no  inftance  is  to  be  found  of  any  adjournment  after  the 
proof  was  begun,  and  the  inclofing  the  jury,  excepting  in  the  cafe 
of  Provoft  Stewart,  which  was  done  by  exprefs  confent ;.  and  other 
two  cafes  taken  notice  of  by  Sir  George  Mackenzie  in  the  title  of 
Affixes^  §  II.  mentioned  to  have  happened  in  the  1665  and  1669,  ^^^ 
which,  he  fays,  were  thought  ;//i7/i' ^xi?w^/i. 

It 
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^  It  is  believed,  there  is  nothing  to  be  found  in  our  law-books,  or 
the  records  of  this  court,  which  determines  the  conftitution  of  it  to 
be  fuch  as  is  maintained  on  behalf  of  the  prifoner.  It  is  indeed  true, 
that,  excepting  in  the  cafes  above  mentioned,  the  uniform  practice 
of  the  court  has  been,  fo  far  as  is  known  to  the  profecutor,  to  in- 
clofe  the  jury  immediately  after  the  proof  was  concluded,  and  coun- 
fel  heard  upon  it ;  and  it  is  certainly  the  regular  and  proper  manner 
of  proceeding,  as  thereby  jurymen  are  prevented  from  receiving  un- 
due impreflions,  or  being  influenced  by  any  thing  elfe,  than  the  e- 
vidence  adduced  before  them. 

But,  as  has  already  been  obferved,  every  general  rule  of  this  kind^ 
however  falutary  and  expedient,  and  however  well  eftablifhed,  either 
by  law  or  inveterate  ufage,  mufl  yield  to  necelfity.  It  might  be  of 
dangerous  coniequence,  and  highly  inexpedient,  to  veft  judges  with 
an  arbitrary  power  of  adjourning  criminal  trials,  when  and  how 
often  they  fhould  think  proper ;  but  it  would  be  equally  inexpedient,, 
and  of  dangerous  confequence  to  public  juftice,  to  have  it  eftablifh- 
ed as  law.  That  judges  could  not  adjourn  a  trial,  when  the  proceed- 
ing in  it  became  impoflible  by  the  a(5l  of  God,  or  any  other  infupe- 

T^hlc  caufe.. 

The  cafes  mentioned  by  Sir  George  Mackenzie  were  voluntary  ad- 
journments, without  any  fort  of  necefSty  ;  which  his  Majefty's  Ad- 
vocate does  not  wifh  to  fee  drawn  into  example,  nor  has  he  any  de- 
fire  to  cxerce  the  power  that  was  aflumed  by  his  predeceflbrs  in  thofe 
cafes  :  but  what  he  maintains  is.  That  as  tKe  fudden  illnefs  of  one 
of  the  jurymen  at  Perth,  rendered  it  impoflible  at  that  time  for  the 
jury  to  be  inclofed,  it  was  in  the  power  of  the  judges,  for  a  time,  to 
adjourn  the  trial,  until  itfliould  be  known  whether  the  juryman  re- 
covered, and  could  return  into  court.  And  in  this,  he  apprehends, 
he  is  well  founded  in  reafon  and  in  juftice. 

If  the  jury  had,  of  their  own  motive,  difinifled  and  gone  home, 
and  had  nett  day '  returned  and  inclofed,  there  would  have  been  jiift 
reafon  for  declaring  their  verdidl  void  ;  becauft  every  thing  was  to  be 
prefumed  againft  fuch  a  jury :  but  where  their  difmiflion  or  adjourn- 
ment 
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iTient  arofe  from  the  adl  of  the  court,  founded  upon  neceffity,  there 
is  no  caufe  for  prcfuming  any  thing  againft  the  jury.  And  it  feems 
to  be  contrai:y  to  law  and  found  reafon,  to  maintain,  that  the  court, 
in  fuch  a  cafe,  had  no  power  to  difmiis  or  adjourn  them. 

The  cafe  of  Provoft  Stewart  does  not  at  all  impugn  what  is  here 
contended  for ;  on  the  contrary,  it  confirms  the  juftice  of  it.  In 
that  cafe,  the  motion  for  a  continuance,  or  adjournment  of  the  trial 
for  a  further  time,  proceeded  from  the  jury  ;  fame  of  whom  were 
unable  to  hold  it  out  longer,  without  refl  and  relief,  they  having 
been  in  court  upwards  of  forty  hours ;  and  every  perfon  concerned 
in  the  trial  were  much  in  the  ian»^  fituation.  In  fuch  a  cafe,  an  ad- 
journment or  delay  became  matter  of  neceffity*  And  although  the 
profecutor  and  pannel  readily  agreed  to  give  their  confent  to  the  de- 
lay, yet  the  judgement  of  the  court  was  not  founded  upon  the  con- 
ftnt  alone ;  but  the  diet  was  continued,  in  refpedt  of  the  confent, 
and  of  the  necejjity  of  the  cafe.  Thefe  arc  the  words  of  the  inter locu'^ 
tor. 

If  the  adjournment,  or  continuance  of  the  diet  of  the  coiot,  after 
the  cotnmencemeat  of  the  pix)of,  and  before  the  inclofing  of  the  ju- 
ry, is  contrary  to  any  confUtutional  rule  of  the  court,  eftablifhed  ei- 
ther by  law  or  uiage,  it  will  occur  to  your  Lordlhips,  that  the  con- 
fent of  parties  was  not  fufficient  to  difpenfe  with  that  rule.  Confent 
may  cure  an  informality  in  procedure,  but  cannot  authorife  or  jufti- 
fy  the  breaking  through  any  conflitutional  rule  of  court,  or  funda- 
mental principle  of  law  j  and  therefore  it  is  pretty  evident,  that  the 
judgement  of  the  court,  in  the  cafe  of  Provofl  Stewart,  could  not 
have  been  founded  upon  the  confent  of  parties,  but  upon  the  necejfitj 
of  the  cafe,  which  is  ati  e:&ception  to  every  rule. 

The  counfel  for  the  pannel,  unable  to  maintain  her  plea  upon  the 
authority  of  any  of  the  law-books  of  Scotland,  had  recourfe  to  the 
law-books  of  England ;  and  from  them  endeavoured  to  prove,  that 
where,  in  capital  cafes,  a  jury  was  charged  with  a  prifoner,  they 
could  not  be  difchaiged  before  their  terdi(^  was  ready. 

The 
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The  lawyers  of  England  have  wrote  wirfi  much  learning  and  great 
accuracy  upon  their  criminal  law ;  and  as  to  the  nature  of  crimes 
and  pnnilhments,  they  may,  in  many  cafes,  \|ilth  juftice,  be  recur- 
red to.  But  in  queflions  of  this  kind,  refpeding  the  form  and  ihan- 
ner  of  judicial  proceedings,  their  law-books  can  be  of  little  authority 
with  us ;  as  the  forms  and  pra<5lices  of  judicial  proceedings,  in  the 
two  countries,  differ  widely  from  each  other. 

But,  upon  looking  into  the  law-books  of  England,  it  is  appre- 
hended, that  the  prifoner  cannot  draw  even  any  aid  from  them  xa 
fupport  of  her  plea. 

The  method  of  putting  off  or  delaying  trials  in  England,  feems 
to  be,  by  withdrawii^  a  juror,  or  difcharging  the  jury.  The  firft 
is  generally  followed  in  civil  cafes,  die  latter  in  criminal. 

It  appears  to  be  unfettled,  and  a  matter  much  difputed.  Whether,, 
in  capital  cafes,  a  jury  charged  with  a  prifoner  can  be  difcharged 
without  returning  their  verdidl  ?  Lord  Coke  has  given  his  opinidn^ 
That  the  jury  cannot  be  difcharged.  TTiere  are  precedents  on  botb. 
fides;  and  Lord  Chief  Juftice  Hales,  in  his  Pleas  of  the  Crown,  vol.  2. 
p.  294.  which  is  a  book  of  the  greateft  authority  m  the 'law  of  Eng- 
land, has  given  his  opinion  that  the  jury  may  be  difcharged.  His 
words  are,  "  By  the  ancient  law,  if  the  jury  fwom  had  been  once 
particularly  charged  with  a  prifoner,  as  before  is  fhewed,  it  was, 
commonly  held  they  muft  give  up  their  verdid ;  and  they  could 
not  be  difcharged  before  their  verdi^Sl  given  up.  And  fo  is  my 
Lord  Coke,  P.  C.  cap.  47.  p.  1 1  a  And  this  is  the  reafon  given 
22.  E.  3.  Coron.  449.  why,  after  the  plea  of.  Not  guilty,  and  the 
inquefl  charged,  the  prifoner  cannot  become  an  approver,  becaufo 
the  inquefl  Ihall  not  be  difcharged.  But  the  book  at  large,  viz. 
21.  E.  3.  18.  A.  menti<ms,  not  the  charging  of  the  inqueft,  but 
the  plea  of  Not  guilty,  and  die  jury  at  the  bar ;  Co.  Lit.  227.  b. 
But  yet  the  contrary  courfc  hath  for  a  long  tiane  obtained  at  New- 
gate ;  and  nothing  is  more  ordinary,  than  after  the  jury  fwom, 
and  charged  with  a  prifoner,  and  evidence  given ;  yet  if  it  appear 
tQ  the  court,  that  fome  of  the  evidence  is  kept  back,  or  taken  off,^ 
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'*  or  that  there  may  be  a  fuller  difcovery,  and  the  offence  notorious, 
**  as  murder  or  burglary,  and  that  the  evidence,  though  not  fuffi- 
**  cient  to  convidl  the  ptifoner,  yet  gives  the  court  a  great  and  ftrong 
"  fufpicion  of  his  guilt,  the  court  may  difcharge  the  jury  of  the  pri- 
"  foncr,  and  remit  him  to  the  gaol  for  further  evidence:  And  ac- 
**  cordingly  it  hath  been  pradlifed  in  moft  circuits  in  England;  for 
"  otherwife,  many  notorious  murders  and  burglaries  may  pafs  un- 
"^  punifhed  by  the  acquittal  of  a  perfon  probably  guilty,  where  the 
"  full  evidence  is  not  fearched  out  or  given." 

Mr  Emlyn,  in  his  notes  upon  that  paragraph,  takes  the  oppofite 
fide,  and  quotes  many  authorities  in  fupport  of  his  opinion  ;  almoft 
all  that  were  mentioned  by  the  counfel  for  the  prifoner  in  this 
cafe. 

But  to  him,  and  his  authorities,  and  all  that  were  mentioned  by 
the  counfel  for  the  prifoner,  this  general  and  fatisfying  anfwer  does 
occur,  fo  far  as  refpedls  this  cafe.  That  they  only  regard  the  volun- 
tary difcharging  of  a  jury,  upon  the  motion  of  the  court,  or  of  any 
of  the  parties,  without  there  being  any  neceflity  therefor.  This  ob- 
fervation,  it  is  imagined,  will  be  found  to  apply,  and  to  afibrd  a  fuf- 
ficient  anfwer  to  all  authorities  that  the  counfel  for  the  prifoner  will 
be  able  to  bring  from  the  law-books  of  England. 

As  to  the  difcharging  of  juries,  in  the  cafes  of  neceflity,  there 
feems  to  be  no  doubt  of  it  in  the  law  of  England.  Lord  Chief  Ju- 
ftice  Hales,  in  the  paragraph  immediately  following  that  above  reci- 
ted, fays,  "  If,  after  the  jury  fworn,  and  departed  from  the  bar, 
"  one  of  them,  viz.  A,  wilfully  goes  out  of  town,  whereby  only  e- 
*'  leven  remain,  thefe  eleven  cannot  give  any  verdid  without  the 
"  twelfth ;  but  the  twelfth  fhall  be  fined  for  his  contempt ;  and  that 
"  jury  may  be  difcharged,  and  a  new  jury  fworn,  and  new  evidence 
"  given,  and  the  verdidl  taken  of  the  new  jury.  And  thus  it  w^s 
**  done  by  good  advice,  at  the  gaol-deUvery  at  Hartford,  Augufl  15. 
"  Car.  I.  in  the  cafe  of  Hanfcom,  the  departing  juryman." 

In  another  place,  (vol.  i.  p.  ^S')^  when  treating  of  the  efFeds  cf 
madnefs  and  lunacy  in  primes  and  trials,  he  fays,   "  But  in  cafe  a 
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man  in  a  phrenzy,  happen,  by  fomc  overfight,  or  by  means  of 
the  gaoler,  to  plead  to  his  indidhnent,  and  is  upon  his  trial,  and 
**  it  appears  to  the  court,  upon  his  trial,  that  he  is  mad ;  the  judge, 
in  difcretion,  may  difcharge  the  jury  of  him,  and  remit  him  to 
gaol,  to  be  tried  after  the  recovery  of  his  underftanding,  efpecial- 
ly  in  cafe  any  doubt  appears  upon  the  evidence,  toucliing  the  guilt 
of  the  fa<5l ;  and  this  infavorem  'oitdsT 
The  neceflity  in  thofe  cafes  is  apparent.  In  the  one  cafe,  the  ju- 
ry could  not  be  inclofed,  becaufe  there  was  no  complete  jury  to  in- 
clofe ;  which  therefore,  agreeable  to  the  form  of  judicial  proceedings 
in  England,  made  it  neceflary  to  difcharge  that  jury,  and  to  impan- 
nel  another,  that  juftice  might  be  done.  In  the  other  cafe,  the  mad- 
nefs  or  phrenzy  of  the  prifoner  created  a  legal  neceflity  for  putting 
off  the  trial,  by  difcharging  the  jury,  becaufe  of  his  inability  to  con-* 
du6l  his  defence. 

Duncomb,  in  his  treatife  upon  Juries,  who  concurs  in  opinion 
with  Lord  Coke,  as  to  the  impropriety  of  difcharging  juries  in  capi-. 
tal  cafes,  yet  has  the  following  paragraph,  c.  12.  p.  200.  as  to  matters 
of  neceflity  :  "  And  if  the  cafe  fo  happen,  that  the  jury  can  in  no 
wife  agree  in  their  verdidl,  as  if  one  of  the  jurors  knoweth  in  his 
"  own  confcience  the  thing  to  be  falfe,  which  the  other  jurors  affirm 
**  to  be  true,  and  fo  he  will  not  agree  with  them  in  giving  a  falfe 
**  verdiifl,  and  this  appeareth  to  the  juftices  by  examination  ;  theju- 
flices  may,  in  fuch  cafe,  fuffer  the  jury  to  have  both  meat  and 
drink  for  a  time,  to  fee  whether  they  will  agree.  And  if  they  will 
in  no  wife  agree,  the  juftices  may  take  fuch  order  in  the  matter  as 
^'  fhall  feem  to  them,  by  their  difcretion,  to  ftand  with  reafon  and 
confcience,  by  awarding  of  a  new  inqueft,  and  by  fctting  fine 
upon  them,  that  they  fhall  find  in  default,  or  otherwife,  as  they 
^'  fhall  think  beft  by  thdir  difcretion."  Likeas  they  may  do,  if  one 
of  the  jury  die  before  the  verdift. 

In  the  Reports  of  Judge  Fofter,  lately  pubUfhed,  the  following  cafe, 
p.  76.  is  reported:  "  At  Newgate  feflions,  in  January  1750,  prefent 
**  Lord  Chief  Baron  Parker,  Mr  Juftice  Fofter,  andMr  Juflice  Bircb^ 

Ff  "Elifabeth 


cc 


226  CRIMINAL        G  A  S^  E  S^.  N*  7a;- 

*'  Elifabeth  Meadow  was  brought  upon  her  trial  for  ftenling  ottt  of  a* 
^^  dwelling'-houfe  to.tlie  value  of  49  ^.  ^r  upwards^. 

*^  While  the  profecutor  was  giving  his  evidence,  it  was^  obferved^, 
that  the  prifoner  was  extremely  difcompofedi  fiwjuently  fainting', 
and  fcreaming  out  as  in  great  pain;  and  fome  of  the  jury  doubting 
whether  Ihe  had  not  the  pains  of  labovir  on  her,  the  court  defired 
two  matron-like  women  tago  to  the  bar  te  her  ;  and  they  defiring^ 
^  file  might  be  removed  into  a  private  room,  it  was  immediately  or— 
"  dered,  and  the  women  went  with  her.  One  of  them  ioon  afterwards' 
**  returned;  and  being  fworn,  declared,  That,  according  to  the  be(t 
of  her  judgement,  and  Ihe  had  bom  twelve  children  herfelf,  the 
prifoner  had  the  pains  of  labour  upon  her,  though  much  before 
her  time.  The  court  thereupon  ordered  her  back  to  Newgate,  and 
that  proper  care,  fliould  be  taken,  of  her  there  ;  and  difcharged  the 

**  jury  of  her;*^ 

From  diefcautiMMitiisa,  it  is; evident,  that  by  the  law  and  pradtice 
afthe  courts  in  England^  a.  jury  charged  with,  a  prifoner,  even  in  a* 
capital  cafe,  may  be  difcharged,  if  the  trial  from-  neceffity  cannot  be  - 
proceeded  in..    And  much  more  mufl  that,  hold  in  cafes  like  to  the 

pnfent,  which  are  not  capital. » 

If  the  counfel  for  the  prifoner  will  then  infift,  That  ti&e  maxim»^ 

and  rules  of  the  law  of  England  fliould  be  adopted  in  this  cafe,  thejf 
will  be  compelled  •  to  agree,  if  the  law  of  England  (lands  as  the  above 
authority  leems  clearly  to  point  out,  that  your  Lordfliips  mud  be  at 
liberty  to  do  what  would  have  been  done  in  England,  if  this  cafe 
had  occurred  there,  or  to  do  fomething  equivalcnt.for  the  fccurity  of 
public  juftice;  for  it  feems  clear,  thatfuch  an  accident- 41s  pccurre4' 
at  Perth,  would  not  in  England  procure  an-  acquittal  to  tlie  pri- 
foner. 

Whether,  in  fuch  cafes,  juftice  iis  tO'be  done  by  difcharging  of  the 
jury,  or  by  continuing  the  diet  by  adjournment,  is  immaterial  to 
the  public.  Your  Lordfliips  are  vefted  with  full  powers,  and  will 
qonfider  what  is  moft  fit  to  be  done,  as  well  for  the.  protection  of  the 
innocent,  as  the  punifliment  of  the  guilty,  which  coincide  with  each 

other. 


July  1763'  The  KiNC  againll  Ronald.  227 

oth^r.'*  If  it  fliall  be  thought  proper  to  adbpt  the  law  of  England,  no 
pannel  can  complain ;  for  it  fecnrcs  a  fair  and  impartial  trial  to  him^ 
which-iis  all  that  any  perlpn  inreafbn  candeiire.  Jf  your  Lordfcips 
fhatt-  thitik  it  miore  fit  to  do  juftice  in  fuch  cafes,  by  the  adjournment 
of  the  court,  aad  continuance  of  the  diet,  it  does  not  occur  that  any 
bad  confequence  can  arife  from  it :  And  it  has  the  advantage  of  lefi 
novelty  in  appearance,  and  more  adapted  to  our  notions  of  judicial 
proceedings,  and  to  be  petfeifWy  well  founded  in  the  principles  of 
law  and  reafon ;  for  theiie  can  be  nothing  more  confonant  to  them, 
tlian  tfiat  every  Court  which  has  a  jurifdidion  for  trying  df  crimes, 
fhould  be  underftood  to  have  and  hold  all  powers  neceflkry  for  ^- 
plicadng  that  jurifdi<!Hon,  and  rendering  it  ufeftd  to  the  public,  e- 
ven  in  fuch  cafes  of  difficulty  and  neceflity/' 

■  ►     •  ,  •  . 

The  arguinent  for  the  prifoner  was  thus  ftated.  **  The  queftion 
for  your  Lord(hips  confideration  is,  Whether  x  jury,  after  being 
fworn,  and  the  whole  evidence  taken,  can,  without  cpnfent  of  the 
prifoner,  be  allowed  to  feparate,  and  be  adjourned  to  another  diet? 
It  will  readily  be  admitted,  that  this  is  a  queflion  of  the  utmofl  im* 
portance  that  ever  came  before  the  court ;  not  on  account  of  punifli- 
ing  this  prifdner,  even  upon  the  iuppofition  of  her  guilt  j  for  it  can 
have  no  bad  influence,  either  with  refpedl  to  her  or  others,  that  e- 
ven  a  guilty  perfon  fliould  efcapc  juftice  by  an  accident ;  one  of  fuch 
a  kind  too  as  never  happened  before,  and  is  moll  unlikely  ever  to 
happen  again ;  but  the  queftion  is  of  importance,  on  account  of  its 
general  confequcnce  to  that  part  of  our  law  upon  which  all  our  lives 
and  liberties  depend. 

Human  wifdom  could  not  devifc  any  method  of  trial  fo  well  cal*- 
dilated  for  die  fecurity  of  liberty  as  that  of  trial  by  jury.  No  man 
is  in  hazard  of  oppreflion  who  is  to  be  tried  by  fifteen  of  his  equals, 
good  and  lawful  men,  chofen  indiflferently  from  the  body  of. the  peo- 
ple, and  who,  as  foon  as  they  have  given  their  verdidt,  return  to 
their  private  ftation,  and  are  liable  to  be  tried  in  the  fame  manner 
themfelves*     As  it  is  the  bufinefs  of  the  jury  only  to  try  fa(^s,  ikill 
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in  law  is  not  required  ;  and  therefore  the  chief  thing  neceflary  is  to) 
guard  the  jurymen  againft  influence,  evil  counfel,  and  corruption.; 
To  prevent  or  remedy  abufes  of  this  kind,  our  law  has  ever  beea 
moft  anxious.  Particularly,  in  the  year  1587,  two  adls  of  parliament 
were  made,  which  rather  feem  to  be  one  a<5l  fplit  into  two.  parts ;  for 
the  preamble  of  the  firft  ferves  both.  The  firll  (Ja".  VI.  pari.  11. 
cap.  91.)  is  intitled.  The  haill  procefs  and  probation  Jhall  be  ufed  before 
the  ajjize^  in  prefence  of  the  party  accufed  and  his  procurators.  It  is  inv 
the  following  words.     "  Otu-  Sovereign  Lord,  confidering  the  wrongs » 

alledged  fuftained  by  divers  noblemen  and  others,  lieges  of  thi^. 

realin,  being  accufed  of  treafon,  by  follifting,  boafting,  and  me-^ 
^*  nacing  of  the  affize  after  they  were  inclofed.;  the  accufers,  and  o-- 
•^  ther  perfons,  their  favourers,  having  liberty  to  pafe  to  the  faid  aP-- 
'*  fize,  and.  produce  to  them  fick  writs  and-  v^nitnefles,  and  other. 
"  probation,  as  they  pleafej  to  verify  the  crime^  ontwith  the  prefence  - 
*^  of  the  parties  accufed;  whereby  the  juft  defence  of  their  lives^. 
"  lands  and  honours,  was  taken  away  :•  therefore-  our  faid  Sove-- 
*-  reign  Lord,  with  advice  and  confent  of  theeftates  of  thisprefent 
*•  parliament,  ha§  ftatutej  declared,  and  ordained,  That  in  all  time 
**  coming,  the  haill  accufation,  reafoning^  writs^  witnefles^  and  o— 
^  ther  probation,  and  inftrudlion  whatfomever,  of  the  crime,  Ihall' 
"  be  alledged,  reafoned,  and  deduced-;  to-  the  affize,  in  prefence  of  • 
"  the  party  accufed,  in  face  of  judgement^  and  no  other  ways,"  &c.. 

The  ena(5ling  part  of  this  aft  provides  againft  laying  before  the  ju- 
ry the  examination  and  depofition  of  any  witneffes  taken  extrajudi- 
cially, or  in  abfence  of  the  party  accufed;  for  the  credit  of  any  evi- 
dence depends  greatly  upon  the  manner  of  its  being  given,  whether 
freely,  voluntarily,  or  by  extortion  ;  of  which  the  jury  cannot  judge,, 
unlefs  they  hear  and  fee  the  witneffes  examined,  and  confronted,  and; 
crofs- examined  by  the  party  accufed;  And  the  fame  reafou  fubfifts^. 
why  the  extrajudicial  confeflion  of  a.  party,  unfupported  by  other, 
proof,  is  no  legal  evidence  to  a  juiy.  The  adl  guards  againft.  thefe. 
abufes,  which  are  fo  great,  that  it  is  impoffible  to  believe  they  couldj 
come  on  at  oxice  :    they  muft  have  crept. in  by  very  flow,  degrees.;. 

which. 
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which  fhows  how  dangerous  it  is,  in  matters  of  fuch  high  import- 
ance, to  relax  in  point  of  form  upon  any  account  whatever. 

The  other  adl  (Ja.  VI.  pari.  ii.  cap.  92.)  which  immediately  fol- 
lows the  one  juft  recited,  and  feems  to  be  the  feeond  part  of  it,  is- 
intitled.  Of  qjjifers  dovbtand^  and  incliifing  thereof  \  and  goes  on  as  fol-^ 
lows.     "  Item  J  It  is  ftatute  and  ordained.  That  ho^  foon  the  haill 
purfuit,  defences,  and  anfwers  thereto,  arefiilly  heard  by  the  af- 
fize,  if  any  of  the  laid  af&zers  have  any  doubt  whereof  they  would 
be  refolved,  that  they  propone  the  fame  openly  in  prefence  of  par- 
ties^ in  face  of  the  judgement,  before  they  pafs  out  of  judgement: 
**  themfelves.     And  immediately  after  the  faid  afllze  has  chofen  their 
chancellor,  the  clerk  of  the  jufliciary  ftiall  inclofe  the  faid  affize 
them  alane,  or  in  an  houfe  by  themfelves,  and  fuffer  no  perfon. 
to  be  prefent  with  them,  or  repair  to.  them  in  any  ways,  neither' 
clerk  nor  others,  under  pretence  of  further  information,  refolving, 
of  any  doubt,  or  any  other  colour  or  occafion  whatfbmever ;  but. 
^  that  the  faid  houfe  be  holden  faft,  and  no  man  prefent  tlierein  but. 
^  the  faid  allizers ;  and  that  they  be  not  fuffered  to  come  out  of  the. 
faid  houfe  for  whatfomever  caufe,  or  to  continue  the  giving  of 
their  fentence  to  another  time ;,  but  that  they  be  inclofed,  as  faid. 
is,  unto  the  time  they  be  fully  agreed,  and  return  their  anfwer  by 
the  mouth  of  the  faid  chancellor  to  the  judge.    And  our  Sovereigoi 
Lord,  with  advice  aforefaid^  decerns,  declares,  and  ordains.  That: 
^*  if  any  of  the  faid  accufers^  informers  of  his  Highnefs's  Advocate,, 
or  other  perfons  whatfomever,  pretend  in  any  ways,   in  time  co-s- 
ming,  to  inform,  follifl,  reafon,  difpute,  fpeak,  or  repair,  to  the:- 
faid  affize,  after  their  removing  forth  of  judgement y:^  and  inclofing, 
of  them  in  manner  above  written,  or  otherwife  trahfgrefs  any  point 
**  of  this  prefent  acS;  in  that. cafe  the.  party  accufed.fhall  be  holden. 
"  and  pronounced  clean. and,  innocent  of  the  crimes   and  treafbns 
"  then. laid  to  his  chargfe.     And  this  prefent  adl  fliall  bean  fufficient 
"  warrant  to  all  aflizers,  in  criminal  caufes  hereafter,  to  pronounce 
^  the  party  accufed  clean  and  innocent,  in  cafe  any  of  the  premiifea 
"  bees  contraveened." 

The; 
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The  declared  intentioa  of  this  acl  plainly  is,  to  prevent  the  affile 
not  only  from  being  over-awed  by  power,  in  cafe  of  arbitrary  times, 
but  alfo  frona  being  biafTed  or  mifled  by  art  and  folicitation,  which 
the  lavsr  jnflly  fuppofes  will  be  made  ufe  of  to  pervert  them,  even  ia 
times  of  the  greateft  liberty. 

It  would  appear,  that,  at  the  time  this  a&  was  paiTed,  it  had  been' 
the  cuftom  for  the  clerk  of  court  to  remain  with  the  jury  until  they^ 
had  chofen  their  chancellor  :  for  the  adl  diredls^  "  That,  immediate- 
*'  ly  after  they  had  chofen  their  chancellor,  the  clerk  ihall  inck>(e 
**  them  alane,  in  an  houie  by  the^fdvcs."  And  though  the  aift* 
provides,  that,  ^after  being  fo  inclofed,  even  the  clerk  himfelf  fhall 
not  repair  to  them,  on  any  colour  or  pretence  whatever ;  yet  it 
^ould  appear,  that  the  clerk,  perhaps  under  the  pretext  of  their  not 
immediately  chuiing  their  chancellor,  had  been  in  v&.  to  continue  fome 
time  with  them  after  the  judges  had  left  the  court,  or  after  they  had 
gone  into  another  room,  in  order  to  be  inclofed ;  by  which  he  had 
the  opportunity  of  biaffing  them.  It  therefore  became  neceflary  to 
provide  more  explicitly  againft  this  abufe*  This  was  done  by  the 
eighth  article  of  the  Regulations  1673^  Char.  IL  pari.  a.  fef.  3. 
cap.  16.  which  enads,  **  That  the  clerk  of  the  court,  nor  no  other 
"  pcrfon,  be  prefent  with  the  affize  after  they  are  inclofed.''  And 
by  the  imiform  pradlice  of  the  court  ever  fince  that  period,  the 
affize,  immediately  after  the  proof  is  clofed,  and  fummed  up,  is  ei- 
ther left  by  themfelves  in  the  court-houfe,  or  carried  to  another  room, 
where  they  are  locked  up,  and  kept  feparate  from  all  intercgurfe 
with  any  other  people,  until  they  have  fettled  their  verdi<5L  For  this' 
we  have  the  tcftimony  of  all  our  authors  who  have  wrote  upon  the 
criminal  law. 

Sir  George  Mackenzie,  in  his  title  of  Affizes,  paragraph  10.  fays, 
^*  "^Vhen  bbth  difcourfes  (viz.  thofe  of  the  counfel  of  both  fides 
"  upon  the  import  of  the  proof)  are  ended,  then  the  ajjtze  an  inch- 
**  fid ;  but  before  they  be  inclofed,  they  fliould  endeavour  to  be  £a- 
*'  tisfied  of  any  doubt :  for  if,  after  indoiing,  any  perfon  fpeak  to 
**  them,  or  if  any  of  them  come  out  of  tlie  place  where  they  are  in- 

''  clofed, 
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clofed^  until  the  vcrdi<Sl  be  pronounced,  the  pannel  is  eo  ipfo  dean 
and  innocent  ;**  and  he  quotes  thie  a6t  of  parliament  laft  men*- 
fioned  in  fopport  of  what  he  fays :  -which  plainly  fliews  what  con-: 
ftrudlion  he  put  upon  that  a<5l :  And  he  adds,  that  *^  the  reafon  in- 
*'  duAive  of  which  aA  feems  to  be,,  fear  of  imprefling  or  fuborning. . 
**  the  afllze,"  He  farther  fays,  in  the  beginning  of  the  very  next 
page,  "  It  was  thought  of  old?,  diat  afEzers  behoved  jwrefently  to^ 
**  determine  after  probation  was  led ;  and  that  it  was  not  lawful  to* 
•*  difmiis  them,  until  they  did  enter,  and  return  their  verdiiSl :  and- 
•*  the  reafon  of  that  opinion  is^  becaufe,  after  the  probation  is  led,. 
^  •*  there  may  be  hazard  of  fiiboming  the  ai&zers,.  if  die  matter  were 

^  continued  to  a  new  day.:   and  it  were  to  be  feared  llkewife,  that 

* 

**  the  purfuer,  finding  that  the  witnefles  which,  he  had  led  did  not 
•*  provci  he  might  be  tempted  to  fuborn  others.  And  J  think  this  o^ 
pinion  ftrongly  founded :  but:  yet,»  iui  the  year  1 665,  a  baxter  being; 
purfued  for  {edition,  the  juftices  did;  at  my  Lord  Advocate's  ear- 
neft  folicitation,  diflblve  the  court  after  probation  was  led,  andU 
**  continued  the  matter  to  a.  new  diet;  but  the  accufation.  was  never* 
farther  profecute,  and  that  procedure  was  thought  malii  exempli.  Yet 
thereafter  his  Majcfty'^3  Advocate  continued  an.  aflize,  who  fat  up- 
on Maenab  (Macgibbon)  for  theft ;  ft)r  not  being  clear  to  con- 
demn upon  ?  a  extrajudicial  GonfefCon^.  they  propofed  the  cafe  af- 
ter they  were  inclofed ;.  whereupon  the  juftices  continued  the  diet 
till  the  next  day  ;  and  having  confulted  the  council,  they  there- 
"  after  found  the  confeffion  fuificient,  and  inclofed  the  aflize,  not- 
^  withftanding  of  tliis  objedion.  November  1669."  Here  is  Sir* 
George  Maqfcenzie-s  opinion  in  exprefs  termsj  with  his*  reafons  for 
,  ihat  opinion^  And  as  to  the  decifions  which  he  quotes,  the  firft,  he 
ikyk,  wa&  not  further  profecute,  becaufe  w^j/i  exempli  y  and  the  o^ 
ther,  viz.  that  of  Macgibbon,  is  indeed  a ♦  very  extraordinary  one, 
and  a  reproach  to  Our  records;  It  is  confefTedly  in  the  face  of  both 
the  a<Els  of  parliament ;  for  here  the  jury  weire  forced  by  the  privy 
council^  under  the  threatening  of  an  aflize  of  error,  to  condetnn  upr- 
^n.  aa  extrajudicial  confeffion,   Which  ife  ^  •plAjh' bitiach  of  the  firft. 

ftatute ; 
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Hatute  ;  and  they  were  adjourned  after  being  inclofed,   which  is  a& 
plain  a  breach  of  the  fecond. 

It  was  owing  to  inftances  and  decifions  of  this  kind,  by  the  inter- 
ference of  the  privy  council,  that,  in  the  declaration  of  the  eftates  of 
parliament,  and  articles  of  grievances,  reprefented  by  the  eftates  in 
th^  year  16B9,  it  was  declared,  ***That  the  fending  letters  to  the 
^-  courts  of  juftice,  ordaining  the  judges  to  ftop  or  defift  from  de- 
■*'  termining  caufes,  or  ordaining  them  how  to  proceed  in  caufes, 
'**  was  contrary  to  law ;  and  that  the  aflizes  of  error  were  a  grievance ; 
**  and  that  juries  fhould  be  confidered  by  parliament.*' 

Perhaps  Sir  George  Mackenzie,  in  thofe  times,  durft  not  in  words 
cxprefs  his  fentiments  of  thefe  idecifions  ;  yet  he  ftates  them  in  fuch 
a  way,   as  to  Ihew  what  he  thought  of  them. 

The  late  Lord  Royfton,  a  great  criminal  lawyer,  in  a  manufcript  left: 
by  him,  containing  fome  obfervations  upon  Sir  George  Mackenzie, 
has  the  following  note  upon  the  paflage  above  quoted.  He  fays, 
•*  Since  ever  I  have  been  a  judge,  the  form  uniformly  obferved  was, 
^*  to  ordain  the  affize  to  inclofe  immediately  after  the  proof  is  ended. 
**  But  whether  a  total  ntflUty,  inquirendum ;  though  it  would  feem 
"  there  is  eadem  ratio  for  it,  as  when,  after  inclofing,  any  of  them 
^*  go  out,  or  fpeak  to  any  perfon  out  of  doors.'* 

Mr  Erfkine,  in  his  Inftitute,  book  4.  tit.  4.  §  60.  lays  down  the 
fame  thing.  He  fays,  "  After  all  the  witnefles  have  been  examined 
**  in  court,  the  affize  are  fhut  up  in  a  room  by  themfelves,  where 
^*  they  muft  continue  excluded  from  all  correfpondence,  till  their 
*'  verdid  or  judgement  be  fubfcribed  by  their  foreman  and  clerk/* 
In  fhort,  this  is  the  uniform  voice  of  all  our  authors,  and  is  con- 
firmed by  a  conftant  practice ;  for  which  we  need  only  appeal  to 
your  Lordlhips  own  experience.  Such  it  is  alfo  fuppofed  and  under- 
ftood  to  be  by  the  lateft  adl  we  have  in  relation  to  trials,  to  wit, 
iziftGeo.  11.  cap.  19.  §7,;  which  enadls,  "That  it  fhall  be  lawful 
"  for  the  court  of  jufticiary  to  try  crimes  not  inferring  death  or  de- 
"  membration,  without  taking  down  the  evidence  in  writing :''  And 
it  is  added  in  §  8.  "  but  in  fuch  cafes  the  counfel  on  both  fides,  and 

"  the 
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"  the  pannel,  may  interrogate  the  witneffcs ;  and,  immediately  be- 
fore the  afjize  or  jury  fhail  be  inclofcd,  the  evidence  £ball  be.fuoa- 
med  up  by  the  judges,  before  whom  fuch  trial  fliall  be  had,  .or 
**  one  of  them."  Here  the  legiilature  plainly  underflands,  that  the 
aflize  is  to  be  immediately  inclofed. 

The  argument  urged  on  behalf  of  his  Majefty's  Advocate,  amounts 
to  this :  "  That  although  the  narrative  of  the  a^Sl  in  the  1 597,  cap.  92, 
"  feems  to  fuppofe,  that  the  jury  are  immediately  to  indole,  yet  it 
"  no  where  flatutes  and  (»*dains  them  to  do  fo.  The  period  of  time, 
"  to  which  alone  the  enacfling  part  of  that  adl  rdates,  does  not  com- 
**tnence  till  after  the  jury  is  inclofed;  the  intermediate  time  be- 
*^  tween  the  conclufion  of  the  evidence  and  the  inclofing  of  the  jury, 
"  is  not  provided  fur  by  the  enafl:ing  words  of  that  adl  j  as  therefore 
^^  there  is  no  provifion  in  the  fbtute  in  this  refpecfl,  it  lanH  follow, 
"  that  the  court  has  a  dilcretionary  power  to  adjourn,  in  cafes  of 
^^  necefllty,  fuch  as  this ;  but  that  no  doubt  the  court  wiU  be  teinder 
in  theufe  Qf  jbh^t  pQWCTt  fo  a<s  to  fecurp  juftice  without  injuring  li- 
berty," 

In  anfwerto  this,  ^firji  of  all,  it  may  be  ob&rved,  that  fuch  an 
interpretaticm  of  the  a^  would  render  it  .entirely  elufory.  There  is 
<:learly  equal  rpfon,  after  the  evidence  is  finilhed,  to  prevent  the  in- 
tercourfe  of  the  jury  with  other  jp?ople  before  being  inclofed,  as  there 
is  after  their  being  inclc^fed  ;  nay,  there  i^  much  flxonger  reafon.  Ju^ 
rymen,  though  unexceptionable  as  fuch,  are  not  of  that  rank,  educa- 
tion, and  fkill,  as  to  fet  them  beyond  hazard  of  being  impofed  upon 
and  mifled.  After  they  are  inclofed,  and  while  they  remain  togCT 
ther,  they  have  the  fenfe,  fkill,  and  ability,  of  the  whole  united,  to 
refill  fuch  as  would  pra<flife  upon  them ;  but  when,  by  an  adjourn- 
ment after  evidence,  they  are  allowed  to  feparate,  and  each  left  to 
themfelvcs,  they  are  an  eafy  prey  to  fuch  as  want  to  invpofe  upon 
them.  By  how  much  the  opportunity  is  greater  in  that  cafe  than  it 
is  in  the  other,  by  fo  much  is  the  danger  greater.  Not  to  fpeak  of 
the  influence  of  power,  if  arbitrary  times  fliould  arife,  and  they  may 
do  foj  a  juryman  let  at  large,  after  evidenx:e  tajqen,  cannot  turn  him-? 

G  g  felf 
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felf  about,  cannot  go  into  any  company,  but  the  trial  is  the  fubjed  of 
difcourfe.  Every  art  would  be  made  ufe  of,  every  inftrument  fet  to 
wrork  ;  the  charafters  of  witneffes  v^ould  be  attacked  by  thofe  whom 
a  fimple  juryman  would  have  no  reafon  to  fufpedt :  lb  that  in  this 
manner  he  could  never  fail  to  be  laboured^  as  it  is  emphatically  called 
in  the  law  of  England :  he  would  never  fail  to  receive  evidence  extra- 
jumcially,  in  the  ablence  of  the  parties,  and  without  the  afliftance  of 
the  court,  and  of  his  brethren.  It  is  in  this  fingle  and  ffeparate  fi- 
tuation  only,  that  there  is  the  lead  room  for  corruption,  when  there 
is  no  witnefi  to  difcover  it.  When  they  are  together,  they  are  a 
check  and  fupport  to  each  other,  againft  the  influence  of  a  bribe^^ 
and  the  menaces  of  power. 

Nor  is  this  alt :  for,  not  to  fpeak  of  the  diffrefs  and  trouble  whicfc 
every  juryman  would  be  liable  to  by  Solicitation  and  importunity^ 
an  obftinate  juryman,  either  from  the  power  of  cme  party,  or  from 
the  defpair  of  the  other,  might  be  brought  into  danger  of  being  fpi- 
rited  away,  or  even  of  lofing  his^  life..  Thus>  what  is  reckoned  a 
privilege,  would  become  a  burden,  nay  a  peril ;  i<yr  the  inclofing  of 
a  jury,  which  fbme  of  the  EngUfli  lawyers  call  an  impri/hnment^  is 
even  a  protedlion  to  themfelves,  as  well  as  a  fecurity  to  the  party 
accufed.  Add  taall  this,  that  there  is  no  limit  propc^ed  to.  the  time 
of  adjoumm:ent.  If  the  jury  may  be  adjourned  for  a  day,  they,  for 
the  fame  reafon,  may  be  adjourned  for  weeks,  months,  years :  where 
is  the  limit  in  matters  of  this  kind?  Upon*  this  footing,  we  fhould 
be  better  without  juries  altogether^  leaving  the  management  of  trials 
entirely  to  judges,  men  of  rank  and  education. 

To  fay,  therefore,  that  the  law  makes  a  diflinAion  oFthe-  period 
before  inclofing,  from  the  period  after  inclofing,  would  be  to  make 
the  acEl  abfurd  :  for  furely  it  would  be  abfurd,  to  provide  for  a  cafe 
of  lefs  danger,  and  leave  a  cafe  of  greater  danger  altogether  unprovi- 
ded for ;  to  diftruft  the  difcretion  of  judges  in  a  cafe  of  lelier  danger^ 
and  leave  every  thing  in  their  power  in  a  cafe  of  greater.  After  the 
jury  are  inclofed,  the  court  have  no  difcretronary  powers  to  adjourn 
them  upon  any  accounts     If  this  is  not  admitted,  the  a<5l  has  no  force 
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at  alJ.  Had  the  very  accident  which  happened  here  been  after  the 
jury  were  inclofed  together,  and  if  the  jury  had  thereupon  been  ad- 
journed to  another  diet,  it  is  clear  the  trial  muft  have  been  at  an 
end  :  and  yet  this  laft  would  have  been  a  cale  of  as  much  neceffity 
as  the  other ;  no  tranlgreffion  of  the  law  by  any  perfon  whatfbcver  ;  ^i^ 

the  fudden  fickncfs  of  the  juryman  from  the  hand  of  Providence,  in        ^ 
the  one  cafe  as  well  as  in  the  other.  '  (fjh 

A  thoufand  parallel  cafes  can  be  figured,  which  may  be  called  ca- 
fes of  neceffity  as  much  as  this  can  be.  Suppofe  that,  in  terms  of 
die  a<5l  1701,  (for  preventing  wrongous  imprifonment,  and  againfl 
undue  delays  on  trials),  which  is  the  Scots  Habeas  corpus^  a  prifoner 
fufpedled  of  any  crime,  fhall  have  intimated  to  his  Majefly's  Advo- 
cate to  fix  a  diet  for  his  trial ;  and  that  fuch  diet  fhall  have  been,  for 
reafonable  caufes,  delayed  till  within  a  very  few  days  of  the  utmofl 
time ;  after  which,  the  adl  provides,  "  That  the  procefs  not  being 

duly  profecute,  the  prifoner  is  declared  to  be  free  for  ever  frona 

all  queflion  or  jMrocefs  for  fuch  crime  or  offence."  When  the  day 
of  trial  comes,  fo  many  of  the  judges,  by  the  a<Sl  of  Providence,  are 
fick,  and  unable  to  attend,  and  make  up  a  quorum :  what  would  hap- 
pfen  in  cafe  the  time  by  the  a^  limited  for  the  trial  fhould  elapfe  ? 
Could  it  be  faid,  that,  notwithflanding  the  a<3:  qi  parUament,  the 
judges,  on  account  of  the  neceffity  of  the  cajiy  had  a  difcretionary 
power  to  bring  on  the  trial  notwithftanding  the  flatute  ?  Your  Lord- 
fhips  would  not  liilen  to  fuch  an  argument.  Statutes  would  have  no 
force,  could  they  be  difpenfed  with  by  judges  upon  any  account 
whatever. 

But,  with  grear  fubmiffion,  it  is  difficult  to  underfland  what  is 
meant  in  the  argument  on  the  other  fide,  hy  cafes  of  neceffity^  and 
that  neceffity  has  no  lauu.  One  may  fee  a  neceffity  why  this  trial  was 
broke  off:  but  where  is  the  neceffity  of  bringing  it  on  again  ?  But, 
fay  the  gentlemen,  it  is  a  legal  neceffity ;  it  is  neceffary  that  crimes 
(hould  not  go  unpunifhed.  True  ;  but  it  is  alfb  neceffary  that  they 
ihould  be  tried  and  punifhed  accor4ing  to  law.  The  cafes  fuppofed, 
of  a  juryman's  falling  fick  after  bdng  inclofed,  or  of  a  trial's  being 

'  G  g  2  difappointed 
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difappointed  by  the  ikkncfe  oi  tlve  judgfej  after  a  pri&ncr  has  nui 
his  letters,  in  terms  of  the  ail  170X  ;  all  thefe  may  as- properly  be 
calkd  cafes  of  necef&ty  as  the  preient ;  and  m  them  equal  reafon 
there  is  for  giving  the.  judges  a  difcretionary  power  of  dafpenfing 
with  the  law,  as  well  as  in  the  prefcnt.  All  fuch  cafes  are,  m  fhort,. 
no  vHQtc  than  cafes  of  e^ediency,  at  leafl  chey  would  by  degrees 
maflte  way  for  fuch,  and  tend  to  giVe  courts,  who  are  the  fble  Judges 
of  what  is  necellary,  or  what  is  expedient,  a  difcretionary  power  of 
difpeiiling  with  esprefs  ftatutes.  For  let  it  be  confidered,  that  if  the 
ficknefs  of  a  juryman  fhall  once  be  admitted  a-s  a  reafon  for  adjourn- 
ment, what  determines  the  degree  of  ficknefs  I  It  may  come  to  be 
a  very  fioiall  one,  wbi6h  a  juryman  would  not  fail  to  aggravate,  if 
fee  wanted  ta  put  oflf  the  triaL  Nay,  ficknefs  may  be  feigned,  or 
tvcti  ^  May  be  afieifted,  in  fuefe  a  way^  as  it  would  be  impoi&ble 
for  the  court  to  find  out  the  dcceaz :  arid  it  is  probable  this  would  be 
often  praiEtifed,  where  a  jtiryman  had  any  by-views ;  by  which 
means,  adjournments  migi^t  becdme  frequent :  which  would  render 
the  aft  of  no  efie^. 

Nor  wrottld  this  poww*  be  confined  to  the  court  trfjufticiary  alone^, 
m  which,  becaide  of  the  dignity  and  rank,  of  the  judges,  more  con- 
fidence could  be  repofed.  For  if  your  Lordfhips  fhall  determine  ia 
this  cafe,  that  a  jnry,  aftCT  the  evidence  is  clofed,  may  be  adjoumv- 
cd  for  fuch  caufe  as  the  judge  fhall  fee  neceffary,  your  decifion  wilT 
be  a  rule  fbr  all  the  inferior  courts  in  die  kingdom ;  the  evil*  confe* 
quences  of  which  arc  too^  obvious  to  be  mentioned. 

Buttlie  meaning  of  this  a<S  does  not  depend  on  artificial  reafbning: 
and  conjedhire :  when  the  wortls  of  it  are  attended  to,  it  is  plain  it 
has  not  overlooked  this  cafe.  The  firft  of  the  two  a^  dire<fl&  what 
fhall  be  done  with  refped  to  the  jury  until  the  evidence  is^  conclii-- 
ded.  The  fecond  aA  takes  them  up  where  the  firft  ends.  It  fays^ 
"  Hovofaon  the  haili  purfiiit,  defences,  and  anfwers,  are  fully  heard 
*^  by  the  af&ze,  if  they  have  any  doubt,"  &g.  they  muft  propone 
the  fame  openly,  in  prefence  of  the  parties,  in  face  ^^  of  judgement, 
V  befort  they  pafs  ant  ofjudgetnent  tbemjih^sj^     Does  not  this  ciiearly 

fuppofe 
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figppoie  they  are  inftantly  to  pais  out  of  judgement  and  inclofe  ?  that 
they  can  have  no  other  opportunity  of  being  in  judgement  (that  is 
in  court)  again,  to  be  refotved  of  any  doubt  ?  which  would  not  be 
the  cafe,  if  they  could  be  adjourned  to  another,  diet.  The  aft  llip^ 
poies  what  is  the  law,  which  is  ftronger  than  an  exprels  declaration 
of  it,  tind  then  provides  for  the  further  cafe  ;  and  it  goes  on  after* 
wards^  and  declares,  "  That  if  any  of  the  accufers,  informers  of 
his  Highnefs's  Advocate,  or  other  perfbns  whatfoever,  pretend  in 
any  ways  to  inform,  fblicit,  reafbn,  difpute,  fpeak^  or  repair  to 
the  faid  aflize,  afUr  removing  forth  ofjtidgement^  and  inclofing  of  than 
in  manner  above  ivritten^  or  otherwife  tranfgrefs  any  point  in  this, 
ad,  the  party  accufed  fliall  be  held  clean  and  innocent,*'  8^c.  The. 
wordS)  retnoving  out  of  judgementy  atid  inclofing^  iaiport  one  continued 
ad,  without  die  intervention  of  any  thing  elfc.  If  they  do,  there 
is  an  end  of  the  queftion  j  if  they  do  not,  they  nxuft  be  taken  dif^ 
jundlively;  which  comes  to*  the  very  fame  thing;  for  as  the  jury 
cannot  be  adjourned  without  removing  out  of  judgement,  and  as  it  is 
impoflible  but  they  mufl  have  intercourfe  with  other  peopk  in  cafe; 
of  their  adjourning,  by  tlie  exprefs  words*  of  the  adt  the  pannel  is- 
CO  ipfo  acquitted.  Let  the  profecutor  therefore  chufe  which  he  will^ 
that  the  law  means  removing  /zisJ  inclofing,  or  rencu:>ving;^r  inclofing^ 
the  fandion  is  the  fame,  that  the  ^'  pannel  fhall  be  hdd  clean  and 


"  innocent." 


If  there*  were  need  of  more,  the  concluding  claufe  of  the  ad  is  ad- 
ditionally explicit,  and  faflens  the  whole,  declaring,  "  That  this^ 
**  prefenta^  fhall  be  a  fufficient  warrand  to  all  aflizours  in  criminal: 
"  caijies  hereafter,  to  pronounce  the  party  accufed  clean  and  inno^ 
"  cent,  in  cafe  an^  of  the  premiffes  be  contravecned."  Will  any  pci?- 
fcn  who  reads  that  ad,  reftridl  the  premijfes  to  the  fingle  cafe  of  inter- 
courfe  after  the  inclofing  ?  Premijfes  means  the  whole  points  in  the 
a£tj  intercourfe  after  removing  out  of  judgement,,  as  well  as  after 
incloiing,  Bu^  indeed  it  is  clearly  underftood  by  the  tenor  of  the 
whole  a6t|,  that  the  >ury  fhall  not  remove  out  of  judgement  except- 

to  inclofe». 

And 
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And  it  may  be  here  further  obfcrvcd,  that  the  law  is  fo  jealous  of 
j^iry mens,  being  tampered  with  in  either  cafe,  that  it  has  not  put  the 
ifindlioia  upon  a  juryman's  being  folicited ;  a  thing  which  it  would 
be  impoffible  for.the  party  to  prove ;  but  upon  his  being  barely  Jpoke 
tq^  upon  any  colour  or  pretext  whatfoever,  or  even  being  in  compa- 
ny with  any  other  perfon,  after  removing  and  inclofing.  The  a<5l  e- 
ftablifhes  a  prafutnptio  juris  et  dejur^^  againft  which  no  proof  can  he 
admitted ;  and  this  very  wifely,  as  a  proof  would  in  moft  cafes  be 
impoilible. 

The  fenfe  of  the  adl  being  then  fo  clear,  it  is'  the  lefs  neceffary  to 
fey  much  upon  fbme  objedlions  of  an  inferior  clafs.  It  was  contend- 
ed on  behalf  of  the  profecutor.  That  juries  were  in  hazard  of  being 
tampered  with  before  trial,  as  well  as  after,  efpecially  at  circuits, 
v^ere  there  are  feveral  trials;  and  as  the  judges  generally  divide  the 
burden  as  equally  as  poflible,  the  prifoner  to  be  lafl  tried  may  guefs 
pretty  nearly  who  may  be  upon  his  jury,  and  may,  by  means  of  his 
friends,  tamper  with  them  :  that  if  the  fenfe  of  the  law  is  extended 
to  jurymen  not  inftantly  inclofed,  it  may  next  be  pleaded.  That  it 
is  to  be  extended  to  jurymen  before  trial,  as  well  as  after  evidence 

taken. 

<  To  this  it  is  anfwered.  That  the  fenfe  of  the  a<ft  is  not  extended 
beyond  its  clear  meaning ;  nor  is  there  any  occafion  fo  to  do.  To 
fay  nothing  of  the  few  inftances  in  which  a  pannel  can  guefs  who  are 
to  be  of  his  jury,  the  law  does  not  prefume  that  the  jury  are  to  be 
influenced  before  they  hear  the  caufe,  or  that  they  are  to  judge  of  evi- 
dence before  they  know  what  it  is ;  and,  at  any  rate,  it  is  clear,  that 
the  law  does  not  take  the  jury  in  charge  until  they  are  once  fworn 
and  fet ;  after  which,  the  firfl  a^  takes  care  of  them  till  the  evidence 
is  clofed,  the  fecond  till  they  have  figned  their  verdidt. 

It  was  next  obferved  on  behalf  of  the  profecutor.  That,  by  accidents 
of  this  kind,  very  great  criminals  might  fdmetimes  efcape.  No  doubt 
they  may.  But  the  anfwer  to  this  arifes  from  all  that  has  been  al- 
already  faid.  There  is  no  doubt  but  by  accidents  of  this  kind  crimi- 
nals may  fometimes  efcape  juftice.     But  that  is  a  much  lefs  evil,  than 

to 
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td  leave  a  difcretionary  power  with  judges  to  relax  in  the  lead  from 
our  ftriA  forms,  by  means  of  which  the  innocent  may  be  opprefled ; 
nay,  by  means  of  which,  a  door  would  be  opened,  by  allowing  free 
intercourfe  with  juries,  to  let  the  guilty  efcape.  And  it  has  been  al- 
ready obferved,  that  the  efcape  of  a  criminal,  by  fuch  an  uncommon 
accident,  can  never  be  an  encouragement  for  any  one  to  commit  a 
crime  :    Nema  deliquit  oh  fpem  talis  eventus. 

But,  in  xhcfecond  place,  it  is  to  be  obferved  upon  this  head,  There 
is  an  eftablifhed  diftinc^ion  between  civil  and  criminal  courts,  be- 
tween matters  of  property,  and  matters  of  life  and  liberty.  In  civil 
courts,  efpecially  fupreme  ones,  there  is  an  officium  nobilt^  a  preto- 

*  nan  power,  of  tempering  the  ftridl  forms  of  law,  where  equity  is  clear. 
'Tis  proper  it  fliould  be  fo ;  and  there  is  little  hazard  of  their  abufing 
fuch  a  power.  But  in  criminal  courts  the  cafe  is  quite  differentj 
there  xiic  jus  Jiri^um  mufl  be  obferved.  Every  thing  is  favourable  on 
the  fide  of  mercy.  The  prifoner  may  lay  hold  even  of  accidents ;  he 
may  lay  hold  of  the  leafl  trifle  to  fave  his  life.  A  wrong  name  or 
iurname,  even  a  wrong  letter  in  his  name,  though  he  is  ever  fo  clear- 
ly  defcribed,  and  though  guilty  of  treafon  itfelfj;  has  been  found 

•  flifficient  in  many  cafes  to  acquit  him  from  puniihment,  and  difap- 
point  juflice.  In  the  cafe  of  General  Gordon,  attainted  for  higE 
treafon  by  the  name  of  Major-General  Thomas  Gordon  of  Auchin- 
toul  his  real  name  being  Alexander ;  although  it  was  very  clear  who* 
was  the  perfon  meant ;  although  the  defcription  would  apply  to  no 
other  •  although  it  was  admitted,  that  the  defcription  would  have 
been  fufEcient  if  the  word  Thomas  had  been  left  out  altogether ;  yet 
that  flender  miftake  faved  the  corruption  of  his  blood,  and  the  for- 
feiture of  his  eftate.  And  when  it  was  propofed,  as  there-  was  no^ 
doubt  of  his  guilt,  that  a  proof  fhould  be  direded  to  be  taken,  whe- 
ther he  was  the  perfon  defcribed  or  no,  and  that  this  was  equitable^ 
one  of  his  Noble  judges  ufed  this  remarkable  expreflion,  '*  That  he 
*^  knew  no  equity  by  which  a  man  was  to  be  hanged?' 

'  Cafes  even  llronger  than  this  are  endlefs.  Another  perfon  charged 
with  treafon  efcaped  the  law  by  a  wrong  letter  in  his  name.     There 

is 
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is  no  relaxing  from  flrid  form,  no  difcretionary  powers,  in  criminal 

matters. 

In  the  third  place,  it  was  obfcrved  for  the  profecutor,  Tliat  if  the 
prifonor  fliould  efcape  by  this  accident,  flie  would  gain  little  by  it, 
becaufe  fhe  might  be  tried  a  fecond  time.  But  this  is  not  the  present 
uueftioru  If  it  were,  it  is  humbly  thought  many  of  the  reafons  given 
would  avail  againft  fuch  new  trial;  particularly,  the  aft  of  parliament 
clearly  excludes  it.  Other  new  realbns  would  alfo  arife :  for  al- 
though a  frcfli  jury  would  be  fummoned,  yet  nothing  is  more  efta- 
bliflied  in  our  law,  than  that  no  perfon  can  thole  above  one  aflize  for 
the  fame  crime.  And  the  Englifli  lawyers  give  the  reafon  of  it,  That 
it  is  unjuft  any  man  fhovdd  be  brought  twice  into  jeopardy  for  the 
fame  crime,  when  he  may  not  be  fo  well  prepared  for  it. 

Having  faid  fo  innch  on  the  conftrudHon  of  the  aft  of  parliament, 
fome  notice  muft  be  taken  of  a  few  deciiions  mentioned  by  the  pro- 
fecutor, from  which  he  would  infer,  that  the  aft  has  been  tinder- 
flood  in  his  fenfe  of  it.  But,  upon  examination  of  thefe  cafes,  your 
Lordflups  will  be  of  a  very  different  opinion. 

The  firflt  is  the  cafe  of  Bams  againft  Barra,  in  the  1 704,  where 
there  were  mutual  criminal  libels  for  a  riot,  and  a  fpecial  verdift  was 
returned.  A  reprefentation  was  given  in  againft  the  verdift,  ftating 
three  articles  as  fet  forth  in  the  profecutor's  information.  The  third 
of  thefe  was.  That,  while  the  jury  was  inclofed,  fome  of  them  had 
held  a  converfation  with  one  of  the  parties,  afked  papers  from  him, 
and  told  him  what  was  gomg  on.  And  the  court,  without  taking 
notice  of  the  two  firft  articles,  found  the  third  relevant  to  annul  the 
verdift;  and  accordingly  did  annul  it.  This  the  profecutor  is  plea- 
fed  to  quote  as  a  decifion  upon  the  two  firft  points;  which,  he  con- 
tends, are  fimilar  to  the  prefent.  In  anfwer  to  this,  not  to  fay  that 
the  points  there  were  not  parallel  to  the  prefent  cafe,  it  may  be  Jirji 
of  all  obferved,  That  it  is  fomewhat  uncommon  to  g[uote  a  decifion, 
where  ex  concejjis  nothing  was  decided.  But,  in  the  fecond  place,  A 
clear  reafon  will  occur  to  your  Lordfliips,  why  the  court  gave  no 
judgem^at  on  the  two  firft  articles,  namely,  there  was  no  occafion 

for 
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for  it,  as  the  third  article  was  undoubtedly  relevant,  and  a  clear 
proof  of  it  ready  to  be  adduced ;  nay,  it  was  in  efFeA  admitted  by 
Bara's  anfwer. 

The  other  decifion  relied  upon  is  as  little  to  the  purpofe.  In  the 
1754,  Robert  Lyell  was  tried,  and  condemned  by  the  fhcriff  of  Lar- 
nerk  for  theft.  He  offered  a  fufpenfion,  in  the  nature  of  a  plea  in 
arreft  of  judgement;  "  fetting  forth  the  adt  of  parliament  firll  above 
"  nientioned,  by  which  it  is  ftatute  and  ordained.  That,  in  all  time 
*'  coming,  the  haill  accuf^tion,  reafoning,  writs,  witneffes,  and  o- 
^* -thcr  probation  and  inftru<Slion  whatfopievcr  of  the  crime,  fhall 
' "  bjc  alledged,  rcafoncd,  and  deduced,  to  the  aifize,  in  prefence  of 
"  the  party  accufed,  in  face  of  judgement,  and  no  otherwife;'^  and 
fubfuming.  That  neverthelcfs,  in  diredl  breach  of  that  a<Sl  of  par- 
liament, feveral  of  the  jury  men  had  gone  out  of  court,  and  been  ab- 
fent  during  the  examination  of  the  witnefles ;  and  therefore  that  their 
verdid  ought  to  be  found  nuU. 

A  proof  being  allowed  upon  this  bill  of  fufpenfion^  it  turned  out, 
that,  during  rfie  examinatitan  of  the  witnefles,  feveral  of  the  jurymen 
"had  at  different  time&  gone  out  for  a  few  minntes ;  ibme  to  eafc  na- 
ture;  fome  for  a  little  refrefhment,  being  faintifli ;  one  to  .the  poft- 
•houie  for  a  kttcr,  and  the  like ;  but  that  they  had  inftantly  returned, 
and  each  of  them  had  eitlier  heard  all  the  witneffes  examined,  or,  if 
they  were  abfent  during  a  few  queftions,  had  heard  the  depofitions 
read' over  and  acknowledged  by  the  witoeffes;    and  the  court  was 
pleafed  to  refufc  the  bill  of  fufpenfion,  and  the  man  Was  executed. 

The  prifoner  has  no  occaiion  to  enter  into  the  merits  of  this  deci- 
fion, which  has  no  relation  to  her  cafe.  The  complaint  there  was 
laid  entirely  upon  the  firft  aft  of  parliament,  appointing  the  whole 
proof  to  be  led  in  prefence  of  the  afSze.  It  was  not  alledged,  that 
there  had  been  any  contravention  of  the  fecond  a<5l,  upou  which  the 
prefent  queftion  entirely  turns.  It  was  not  faid,  that  after  the  proof 
was  concluded,  any  of  the  jury  had  gone  out  of  judgement;  far  lefs, 
that  all  of  them  had  been  adjourned  to  another  diet :  and  nothing 
more  needs  be  faid  of  that  decifion,  than  that  it  would  be  dangerous 

H  h  to 
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to  argue  from  what  was  done  upon  the  conftrud^ion  of  one  aft  of 
parliament,  to  what  may  be  done  upon  the  con(b:u<5lion  of  another. 

As  to  the  two  cafes  mentioned  by  Sir  George  Mackenzie,  which 
have  been  akeady  taken  notice  of,  his  Majefty's  Advocate,  with  his 
ufiial  candour,  difclaimed  them.  He  has  too  much  love  for  his 
^oimtry,  and  the  conftitution  of  it,  ever  to  wifli  to  fee  fuch  arbitrary 
meafures  drawn  into  example* 

The  cafe  of  Provoft  Stewart,  inftead  of  being  againft  the  prifbner, 
makes  greatly  for  her ;  becaufe,  in  that  cafe,  the  diet  was  continued 
by  confent  of  Mr  Stewart ;  which  plainly  fhewed  the  c^inion  of  the 
court,  that  without  fuch  confent  it  could  not  be  done.  It  is  true,  the 
interlocutor  bears,  that  the  diet  was  ccmdnued  in  refpeft  of  die  con«- 
feat,  and  of  the  neceffity  of  the  cafe ;  the  meaning  c^  which  is  no 
more,  than  that  the  neceility  of  the  cafe  is  mentioned  as  a  fort  of  a- 
pology  for  the  confent,  impcMrting  the  opinion  of  the  court,  that  even 
confent  al<»ie  was  not  fufficient,  without  fbme  very  urgent  reafon ; 
and  it  will  be  remembered  by  your  Lordfhips,  the  court  was  very  far 
from  being  unanimous  in  that  adjournment;. 

In  the  fecond  place.  Even  that  cafe  may  be  faid  not  to  fall  diredU^ 
under  the  fecond  a6t  of  parliament ;  as  the  period  to  which  the  fancr- 
tion  of  it  applies,  does  not  commence  till  after  the  evidence  is  finifh^* 
ed.  The  adjournment  in  Provoft  Stewart's  cafe  was  during  the  lead- 
ing of  the  proof,  and  before  the  evidence  was  finifhed.  But  it  is  un- 
neceflary  to  enter  into  thefe  diftin<^ons,  as  that  adjournment  was 
made  by  the  exprefs  confent  of  parties,  which  was  formally  entered 
into  the  books  of  Adjournal,  and  flibfcribed  by  all  of  theme;,  and 
though  it  may  be  true,  that  the  confent  of  parties  cannot  juftify  the 
breaking  through  any  conftitudonal  rule  of  court,  or  fundamental 
principle  of  law ;  yet  it  would'  feem  the  court,  in  that  cafe,  thought 
the  confent  of  the  parties  could  juftify  the  difpenfing  with  a  form 
introduced  entirely  for  fuch  parties  benefit; 

Having  faid  fb  much  on  the  law  of  Scotland,  it  may  not  be  dii^ 
agreeable  to  your  Lordfhips,  to  mention  how  the  law  of  England 
ftands  upon  this  quefUon^    Were  it  to  be  determined  by  that  law, 
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the  prifbner  is  advifed  the  decifion  would  be  clearly  on  her  fide.  That 
law  in  general  is  ftill  more  nice  than  ours  as  to  the  demeanor  of  ju- 
rors, and  more  jealous,  after  the  evidence  is  clofed,  of  their  being 
tampered  with  and  milled.  As  foon  as  they  depart  from  the  bar, 
they  are  inftantly  inclofed,  and  a  bailiff  is  fworn  to  keep  them  to- 
gether, without  meat,  drink,  fire,  or  candle ;  and  that  he  fhalU 
fuffer  no  perfon  to  fpeak  to  them  until  they  are  agreed  of  their  ver- 
diA ;  {Lord  Coke^  3 J  Inft.  227.  B.)  This  is  confirmed  by  Lord  Hale^ 
{Pleas  of  the  crown^  'uol.  2.  p.  296.  297.) ;  who  alfo  lays  down,  -"  That 
*'  if  the  jury  agree  not  before  the  departure  of  the  juftices  of  gaol- 
**  delivery  into  another  county,  the  iheriff  muft  fend  them  along  in 
*'  carts  till  they  are  agreed.'* 

But  to  come  nearer  the  prefent  queftion.  Lord  Coke,  ( ifi  hfl. 
22  J.  B.  3^  In/i.  1 10.),  lays  down  the  rule  in  thefe  words.     **  A  jury 

fwom  and  charged,  in  cafe  of  life  or  member,  cannot  be  difchar- 

ged  by  the  couit,  or  any  other,  but  they  ought  to  give  a  verdidl.'' 
Here  the  rule  is  laid  down  in  general,  that  even  before  evidence  ta- 
ken, a  jury  cannot  be  difeharged  •  and  his  Lordfhip  does  not  even 
except  cafes  of  the  parties  confcnt,  or  even  cafes  of  compaflion,  and 
for  the  indulgence  and  benefit  of  the  prifoner.  The  fame  general 
rule  is  laid  down  in  the  other  law-books  after  his  Lordftiip's  time. 

Before  mentioning  any  more  of  them,  it  is  neceflary  to  obferve  to 
your  Lordfliips,  that  in  England,  where  all  cafes,  both  civil  and 
criminal,  are  tried  by  juries,  they  have  a  method,  when  they  want 
perimere  inftantiam^  which  correfponds  to  our  form  of  deferting  the 
diet  pro  kco  et  tempore.  This  method  is,  by  withdrawing  one 
juryman  out  of  the  number  of  the  aflize ;  after  which  the  couit  is 
moved,  that  the  jury  is  not  full,  and,  of  courfe,  the  inftance  falls 
pro  defefiu  juratorunty  and  the  trial  may  be  brought  on  again  before 
2i  new  jury.  How  far  this  may  be  done  in  criminal  cafes,  with  con- 
fent,  or  out  of  indulgence  to  the  prifoner,  fliall  be  mentioned  by 
and  by.  The  prifoner  is  at  a  lofs  to  underftand  a  diftinclion  made 
on  the  other  fide,  between  withdrawing  a  juror  and  difcharging  a 
jury ;  flie  is  advifed,  that  in  criminal  matters,  the  method  of  dif- 
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charging  the  jury,  is  by  withdrawing  a  juror.  The  only  diflindlion. 
neceflary  to  be  attended  to,  is  that  between  difcharging  a  jury  and. 
continuing  a  jury,  which  no  doubt  your  Lordftiips  will  keep  in  your 
eye.  The  rules  laid'  down  in  the  Englifh  law-books,  particularly 
that  above  mentioned  from  Lord  Coke,  generally  apply  to  bo'th ; 
but  the  reafons  are  diflferent.  The  hardfhip  of  bringing  a  man  twice 
in  jeopardy  for  the  fame  crime,  is  the  reafon  of  the  firft ;  the  hazard 
of  tampering  with  the  jury,  or  mifleading  them,  is  the  reafon  of  the. 
iecond. 

Hawkins,  in  his  Pleas  of  the  Crown,  tit.  Verdicft,  cap.  47.  p.  439. 
fays,  "  That  it  feems  to  have  been  anciently  an  uncontroverted  rule, 
and  hath  been  allowed  even  by  thofe  of  the  contrary  opinion,  to 
have  been  the  general  tradition  of  the  law.  That  a  jury  fwom  and 
charged  in  a  capital  cafe  cannot  be  difcharged  (without  the  pri-- 
foner  s  confent)  till  they  have  given  a  verdidl.  And  notwith- 
flanding  fome  authorities  to  the  contrary  in  the  reign  of  King: 
Charles  II.  this  has  been  holden  for  cleir  law,  bdth  in  the  reign  of 
**  King  James  II.  and  fince  the  Revolution." 

Viner,  in  his  Abridgement,  p.  338.  lays  dawn  the  rule  ftill  more 
fully  :  he  fays,  "  In  capital  cafes  a  juror  cannot  be  withdrawn,  tho* 
"  all  parties  confent  to  it;  but  in  criminal  cafes  not  capital,  a  ju- 
*'  ror  may  be  withdrawn  if  both  parties  confent,  but  not  otherwife. 
"  And  in  all  civil  caufes,  a  juror  cannot  be  withdrawn  but  by  con- 
**  fent  of  all  parties;  Carth.  465.  Mich.  10.  IV.  M.  B.  R.  in  the  cafe  of 
"  Chcdivick.  *uerf.  Hughes^  faid  by  Holt,  ch.  i.  to  have  been  theopi- 
*'  nion  of  all  the  judges  in  England,  upon  a  debate  between  them  at 
*'  the  fittings  in  Weftmiiifter,  9th  November  1698,  in  a  cafe  of  per^ 
"  jury  tried  before  him  between  the  King  and  Perkins," 

It  appears,  however,  that  there  are  fome  inftances,  though  very 
few,  in  capital  cafes,  of  difcharging  a  jury,  by  withdrawing  a  juror 
after  a  jury  was  fworn,  and  charged  with  the  prifoner ;  but  then  this 
was  only  flone  with  the  prifoner's  confent,  nay,  at  his  earned  defire. 
Such  was  the  cafe  of  Alexander  and  Charles  Kinlochs,  tried '  in  the 
year  1746,  at  St  Margaret's  Hill,  for  high  treafon;  where,  before  e^ 
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vidence  nvas  given^  at  tlieir  own  particular  defire,  and  cmt  of  indul- 
gence to  them  J  their  jury  was  difcharged;  and,  being  afterwards 
tried- and  convided  by  a  new  jury,  they  pleaded,  in  arreft  of  judge- 
ment, That  their  trial  was  null,  becaufe  of  the  withdrawing  the  ju- 
ror. After  a  very  learned  debate^  which  is  recorded  at  length  by  Mr 
Juftice  Fofter,  {Reports  of  Crwvti'-LaWy  p.  .22.),  their  plea  was  over- 
ruled. It  was  thought  they  could  not  obje(5l  to  what  had  been  done 
at  their  own  earneft  requeft.  However,  the  judges  were  not  unani- 
mous in  this ;  and  it  is  remarkable,  that  though  the  Kinlochs  were 
condemned,  yet  they  were  never  executed. 

The  fame  learned  judge  reports  the  cafe  of  one  Elilkbeth  Meadow, 
who  took  the  pains  of  labour  during  her  trial ;  and  the  court  dif- 
charged the  jury  of  her.  But  this  was  alfo  out  of  indulgence  to  her  j 
and  indeed  it  does  not  appear  that  ever  flic  was  tried  afterwards. 

Thefe  cafes  are  mentioned,  to  fhow,  that  it  was  thought  a  ftretck 
of  the  common  law  in  capital  cafes,  though  the  evidence  was  not  tar 
ken,  to  diicharge  a  jury  even  with  the  prifpner's  confent. 

The  profecutor,  in  fupport  of  the  contrary  opinion,  quotes  a  paf- 
fcge  from  Lord  Hale^  vol.  2.  p.  294.  wherein  his  Lordlhip  fays, 
"  That  notwithftanding  the  ancient  law,,  as  laid  down  by  Lord  Coke 
and  others>  yet  the  contrary  courfe  hath,,  for  a  long  time,  obtain- 
ed at  Newgate."  It  is  true  Lord  HaJe  fays  fo  ;  but  all  the  other 
books  diflfer  from  him,  and  lay  down  the  rule  from  the  ancient  law, 
as  he  calls  it,  which  was  always  foUqwed,  except  in  arbitrary  times. 
This  paflage  in  Lord  Hale  refers  to  the  precedents  of  Whitbread  and 
I-enwick.  But  if  your  Lordfliipa  look  into  the  report  of  the  Kin- 
lochs cafe''above  mentioned,  you  will-  fee  how  much  Lord  Hale  is 
cenfured  for  what  he  fays  upon  thefe  eafeg,  and  that  they  were  dif- 
claimed  by  tlie  attorney-general  himfelf  j  who  fays,  "  That  they  did 
V  not  cite  thefe  books  with  an  entire  approbation  of  the  pradice  in 
"  every  inftance  in  which  it  prevailed;  for  fbme.  of  the  cafes,  parti- 
**  cukrly  Whitbread's,  -ought  never  to  be  drawn  into  example ;  but 
**  only  to  fliow  nvhat  the  opinion  of  thofe  times  ^  as"  And  the  judges 
in  the  Kinlochs,  cafe,  joined  in  condemning  the  proceedings  in  the 
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cafe  of  Whitbread  and  Fenwick  as  cruel  and  illegaL  And  this  afibrds 
a  fnflScient  anfwer  to  two  or  three  cafes  which  the  profecutor  quotes 
froih  Hale  and  from  Duncomb,  and  which  he  calls  cafes  of  necefjity. 
Such  of  thefe  as  are  not  for  the  benefit  and  indulgence  of  the  prilbn- 
er,  (as  in  the  cafe  of  madnefs),  cannot  be  fet  up  againft  fo  many 
clear  authorities,  recognifed  and  eftablifhed  in  fo  recent  a  decifion  as 
that  of  the  Kinlochs  above  mentioned. 

« 

Nor  is  confent,  as  the  profecutor  alledges^  confined  to  capital  ca- 
fes alone.  In  criminal  cafes  not  capital,  the  rule  above  mentioned 
laid  down  by  Viner  is  held  to  be  triti  juris ^  as  appears,  by  two  late 
cafes,  Reports  of  the  Crown,  p.  24.  viz.  "  That  of  the  King  and 
Morgan,  Hilary,  9th  Geo.  II.  on  an  indidlment  for  perjury ;  and 
the  King  and  Jelf,  Trin.  7th  Geo.  II.  on  an  indidlment  for  barratry ; 
in  both  which  cafes  Lord  Hardwicke,  at  the  fittings,  refufed  to 
withdraw  a  juror  at  the  prayer  of  the  King's  counfel,  becaufe  the 
"  defendant's  counfel  refufed  to  confent  to  it.** 

From  all  thefe  authorities,  it  appears,  that,  had  this  cafe  beeii  in 
England,  the  jury  could  not  even  have  been  difcharged,  that  is,  the 
diet  deferted  pro  loco  et  tempore^  without  confent  of  parties.  But  fiip- 
pofing  that  were  otherwife,  what  has  that  to  do  with  adjourning  a 
jury  after  evidence  given  ?  There  the  law  of  England  is  clear  j  and 
the  gentlemen  on  the  other  fide  have  not  only  never  attempted  to 
produce  a  fingle  authority,  but  have  hardly  attempted  to  argue  the 
point.  Adjourning  juries  after  evidence  given,  is  a  ftep  infinitely 
ftronger  and  more  hazardous,  and  the  law  of  England  does  not  ad- 
mit of  the  leaft  doubt  upon  it.  For  this  your  Lordfliips  fhall  only 
liear  one  authority,  namely,  the  refolution  of  the  whole  twelve  jud- 
ges in  England,  upon  the  trial  of  Henry  Lord  Dclamere  for  high 
treafon,  in  the  year  1685  ;  State-Trials,  vol.  3.  p.  378.  The  trial  was 
not  in  parliament,  but  by  commiflion  to  a  Lord  High  Steward.  Af- 
ter the  evidence  was  taken,  the  prifoner  earneftly  requefted,  that  the 
court  Ihould  adjourn  but  to  the  next  day,  he  being  much  fatigued 
with  the  length  of  the  trial,  and  that  he  might  be  able  to  go  through 
his  defence.  The  Lord  High  Stewed  told  him,  That  in  the  ordina- 
ry 
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Tf  courts  of  judicature,  it  was  an  eftablifhed  point,  That^  after  evi- 
dence given,  the  jury  could  not  be  adjourned,  but  muft  proceed  in 
the  inqidry,  and  be  kept  together  till  they  arc  agreed  in  their  ver- 
di^ ;  but  that  he  had  fome  heiitancy  whether  that  could  be  applied 
to  this  cafe,  where  the  triers  were  peers,  who,  had  the  trial  been  in 
parliament,  might  adjourn ;  and  he  propoled  to  confult  with  my 
Lords  the  Judges;  which  was  accordingly  done.  My  Lord  Chief 
Juftice  Herbert,  after  confulting  with  the  judges,  returned  their  an- 
fwer ;  and,  among  other  things,  iaid,  **  My  Lord,  hx  the  firft  place;, 
where  the  trial  is  by  a  jury,  there  the  law  is  clear  j  the  jury  once 
charged,  can  never  be  difcharged  till  they  have  given  their  verdidL 
This  is  clear ;  and  the  reafon  of  that  is,  for  fear  of  corruption,  and 
tampering  with  the  jiuy:  an  officer  is  fwom^to  keep  the  jury  to- 
gether, without  permitting  them  to  ieparate,  pr  any  one  to  con- 
**  verfe  with  them  ;  for  no  man  knows  what  may  happen :  for  tho' 
**  the  law  requires  honeft  men  ihould  be  returned  upon  juries,  (and 
**  without  a  known  objection  they  are  prefumed  to  be  probi  et  legates 
^*  homines) J  yet  they  are  weak  men,  and  perhaps  may  be  wrought  upr- 
*'  on  by  undue  applications."* 

This,  my  Lord,  it  is  faid,  fails  in  this  cafe ;.  becauie  the  Lords 
that  are  to  try  a  Peer,  are  perfons  of  that  great  integrity  and  ho- 
nour, that  there  is  not  the  leaft  prefiimption  of  their  being  to  be 
prevailed  upon  in  any  fuch  way ;  and  for  that  reafon,  becaufe  of 
**  the  confidence  which  the  law  repofes  (andjuftly)  in  perfons  of  their 
"  quality,  they  are  not  fworn,  as  common  ordinary  jurors  are,  but 
"  are  charged,  and  deliver  their  verdicft  upon  honour."  And  he 
goes  on  .to  fay,  "  That  had  the  trial  been  in  parliament,  the  Lords 
might  have  adjourned,"  &c.  *^  But  whether  being  judges  in  that 
cafe,  and  in  this  cafe  only  in  the  nature  of  a  jury,  makes  the 
**  difference,  &c,  we  cannot  presume  to  make  any  determination, 
**  &e.  but  fubmit  the  jurifeli<5lion  of  your  own  court  to  your  own 
•*  determination,"  And  the  Lord  High  Steward  thereupon,  after 
delivering  his  opinion,   refufed  to  adjourn. 

The 
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The  cafe  is  ib  much  in  point,  that  it  is  TmOTceflTary  to  argue  upon 
it.  Nor  can  it  make  any  diftincftion  in  the  prefent  queftion  that  it  -vras 
a  capital  one.  In  public  crimes,  whether  capital  or  not,  our  law 
makes  no  diftin<Slion  as  to  the  forms  of  trial,  except  in  one  particular, 
introduced  by  a  fpecial  ftatute,  againft  taking  down  the  eridence  in 
writing.  This  form,  though  ^depending  merely  on  cuftom,  requi- 
red the  force  of  a  ftatute  to  alter  it.  The  not  adjourning  juries  in 
England  after  evidence  is  taken,  fo  far  as  the  counfel  for  the  pannel 
are  informed,  depends  upon  cuftom  merely,  andreafon;  They  have 
no  diredl  aAof  parliament,  as  wc  have  ;  and  yet  we  have  found  no 
inftance  from  any  of  the  law-books  of  England,  where  ever  a  jury 
was  adjourned  on  any  account  whatever. 

We  cannot  agree  with  the  gentlemen  on  the  other  fide,  tiiat  it  is 
improper  in  this  cafe  to  argue  from  the  analogy  of  the  law  of  Eng- 
land. In  points  of  this  kind,  fuch  an  analogy  will  have  the  utmoft 
weight  with  your  Lordlhips.  Thefe  two  united  kingdoms  do  ftill 
enjoy  the  happinefs  loft  by  other  nations  in  Europe,  to  have  their  li?- 
berties  fecured  by  this,  noble  iilftitution  of  trial  by  jury.  The  pre- 
fent queftion  goes  to  the  very  effence  of  that  feftitution  ;  an4  in  that 
light  it  is  fair  and  proper  to  argue  from  the  euftom  in  the  bne 
kingdom  to  that  in  the  other.  They  ought  to  bej[itnilar  in  that, 
without  which  jury- trial  would  be  only  a  name. 

It  was  faid  on  the  other  fide.  That  we  lived  in  happy  times  of 
liberty,  when  there  wa$  no  hazard  that  the  public. profecutor  either 
would  defire  to  oppress,  or  courts  of  law  abufe,  difcretionary  powers. 
This  is.  indeed  a  great  truth  ;  we  certainly  do  live  in  fuch  tiaies  : 
but  that  very  circumftapce  throws  us  off  our  guard  ;  we  are  apt  to 
be  too  little  jealous  of  exertions  of  power,  when  we  fee  none  ufed  but 
thofe  which  are  for  our  good.  All  hiftpry  confirms  this  observation; 
and  as  an  inftance  of  it,  it  may  be  remarked,  that  in  the  reign  of 
the  great  Queen  Elifabe^h,  there  were  many  exertions  of  power  ad- 
mitted of,  which  became  precedents  for  thofe  arbitrary  meafures 
purfued  by  fome  of  her  fucceffors,  to  their  and  the  nation's  fad  ex- 
perience. 

Your 
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Your  Lordfhips,  therefore,  will  coiifider  well  this  cafe,  and  the 
confequences  of  it.  The  accident  that  happened  was  a  very  lingular 
one,  admitted  never  to  have  happened  before  in  the  courfe  of  feveral 
hundred  years,  and  unlikely  ever  to  happen  again.  Statute  will  provide 
for  great  and  frequent  inconvcnieQcics.  It  would  lefs  wound  the 
law,  in  c^fo  of  fuch  an  accident,  to  take  a  verdidt  from  the  remain- 
ing part  of  the  jury.  Your  Lordfhips  would  hardly  take  that  ftep, 
iJiough  the  number  of  fifteen  depends  on  cuftom  merely.  But  if  a 
jury  may  be  adjourned,  the  maxim.  That  our  diets  arc  peremptory 
in  criminal  courts,  has  no  meaning.  Such  being  the  cafe,  your 
Lordfhips  will  be  loath  to  eftablifli  any  precedent  which  may  deeply 
wound  the  law,  and  render  a  ftatute,  which  has  always  been  confi- 
dered  to  be  the  Magna  Charta  of  this  country,  entirely  ufelefs,  and  of 
no  effect.  And,  to  conclude  almofl  with  the  words  of  a  learned 
judge,  {Fqfters  Reports  of  crtnvnr-laiv)^  your  Lordfhips  will  confider, 
that  the  policy  of  the  law  of  Scotland,  and  indeed  the  true  principles 
of  all  government,  will  rather  fuffer  many  private  inconvenienciea, 
than  introduce  one  public  mifchief.  You  will  confider  the  trial  by 
jury  under  its  eftablifhed  forms,  as  part  of  the  jus  publicum^  as  a  far 
cred  depofitum  committed  to  the  judges,  which  they  ought  to  deliver 
down  inviolate  to  pofterity." 

The  interlocutor  was  in  thefe  \iroi:ds,  July  1 1 .  1 7.63.  "  Find^  That 
**  after  the  jury  was  fworn,  and  charged  with  the  pannel,  the  trial 
**  ought  not  to  have  been  adjourned;  but  thjat,  from  the  necefSty  of 
"  the  cafe,  the  jury  ought  to  have  been  difcharged,  and  the  pannel 
**  fubjeded  to  a  new  trial :  and  therefore,  as  in  this  cafe  the  trial 
"  was  adjourned,  and  the  jury  feparated,  after  they  had  been  fworn, 
*•  and  charged  with  the  pannel,  and  that  the  jury  did  thereafter  re- 
**  turn  a  verdidl,  find  the  proceedings  nuU  and  voidj  and  for  that 
**  reafon  affoilzie  the  pannel^/»/>/iaV^r,  and  difinifs  her  from  the 
"bar.^ 

AEl.  Montgomery,  it  aliu  Jit.  Swixiton*  et  aliu 

li  NO  73, 
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N®  73.  February  1765. 

The  British  Linen-Company,  and  his  Majefty*s  Advocate, 

AGAINST 

James  Baillie,   late  Schoolmafter  in  Dundee. 

Forgery  not  triable  before  the  Jti/liciary  in  tbefrjl  inftancey  nvhen  the  in^^ 
direii  manner  of  improbation  is  to  be  ujed. — Hoiv  an  indi^ment  differs 

from  criminal  letters. 

* 

TH  £  indidhnent  was  laid  upon  the  laws  of  this  and  all  other 
well-governed  realms ;  and  it  charged  him  with  counterfeiting, 
&c.  the  notes  of  the  Britifti  Linen-Company  ;  and  alledged,  That  by 
comparing  the  notes  he  had  fabricated,  with  the  authentic  notes  of 
the  company,  "  and  from  other  evidence,  it  ivill  appear ^  that  all  and 
each,  or  one  or  more,  of  the  faid  notes,  ib  fpecially  above  defcri- 
bed,  and  found  in  your  pofleflion  as  aforefaid,  are  falfe  and  for- 
"  ged;  and  that  you  the  faid  James  Baillie  are,  and  muft  be  pre-- 
^^fumedy  the  forger  thereof  j  and  that  one  or  more  of  them  has,  or 
"  have,  been  uttered,  changed,  or  ufed  by  you,  knowing  them  to 
"  be  forged." 

His  coimfel  objedled,  in  theftjl  place.  That  though  forgery  may 
be  cognifabfe  by  the  Judiciary  m  the  firft  inftance,  when  the  diredt 
manner  of  improbation  is  to  be  uled;  yet  it  is  not  when  the  indiredt 
manner  is  to  be  ufed,  as  in  the  prefent  cafe.  The  Seflion,  in  fuch 
cafe,  has  a  privative  jurifdi£lion ;  and  the  peribn  accufed  muft  be 
remitted  to  the  Jufticiary,  after  the  deed  challenged  has  been  impro- 
ved by  the  Civil  court.  This  procedure  is  neceflary ;  becaufe,  frj^j, 
the  peremptory  diets  of  the  Jufticiary  are  incompatible  with  the  pro- 
cedure in  the  indiredl  manner  of  improbation,  in  which  nnnquam  con- 
eluditur.  Befides,  this  manner  would  require  fuch  a  long  federunr, 
as  would  deftroy  both  court,  jury,  profecutors,  and  panriels.  2^/y,, 
Great  abfurdities  would  follow,  if  trials,  in  fuch  cafes,  were  to  pro- 
ceed 


Feb.  1765*    Brit.  Linen^Comp.  &c.  againft  Baillie.  251 

ceed  before  the  Jufticiary  in  the  firft  inftance  :  for, .  notwithftanding 
the  verdidl  of  a  jury,  finding  the  deed  challenged  improbative  ;  yet 
it  would  remain  flill  a  good  deed  ad  civilem  effciium^  till  improved  by 
the  feflion :  and  it  might  happen,  that  upon  an  adlion  of  improba- 
tion  being  brought  for  that  purpofe,  new  evidence  might  be  found 
out  by  the  perfon  accufed,  which  the  Ihort  iftducU  allowed  him  be-* 
fore  the  Jufticiary  had  prevented  him  from  laying  before  that  court ; 
and  thus  a  contrariety  of  judgements  might  be  occafioned ;  there- 
fore it  has  been  juftly  held  hitherto,  that  the  Seilion  has  the  fole 
power  of  judging  as  to  the  corpus  delist  in  every  fuch  cafe ;  and  the 
dodlrine  of  the  Roman  law  is  the  fame;  /.  23.-C  ad  leg.  Cor.  Defalk 
fts. 

Anpiveredy  It  would  be  very  ftrange,  if  the  fupreme  criminal  court 
had  not  a  power  of  trying  one  of  the  moft  atrocious  crimes.  A  jury 
can,  with  the  greateft  propriety,  try  the  fadl  as  to  the  forgery,  or 
uiing  the  writing  forged.  The  notes,  in  this  cafe,  are  the  corpora 
delidi }  but  many  cafes  might  be  figured,  in  which  a  trial  for  for- 

« 

gery  might  proceed,  although  the  writing  forged  had  been  deftroy- 
cd.  What  Mackenzie  fays  upon  this  head  is  wholly  inaccurate.  He 
fuppofes,  that  there  is  a  ftatute  which  gives  the  Seffion  a  jurifdidion 
as  to  forgery.  But  that  is  a  miftake,  though  there  is  a  ftatute  gi- 
ving that  court  jurifdi(flion  as  to  falfe  witneffing.  And  he  is  mifta- 
ken  even  as  to  the  cafe  of  Lord  Blantyre,  which  he  quotes  :  for  there 
was  no  remit  in  that  cafe  to  the  Seffion  ;  and  forgery  in  it  was  only 
charged  as  an  aggravation  of  theft.  Fa<5ts  and  circumftances  may, 
with  equal  propriety,  be  judged  by  a  jury  as  by  the  court  of  Seffion. 
But  at  the  fame  time,  the  truth  is,  that  the  charge  in  the  indidlment 
is  dire<Sl. — The  profecutors  have  no  reafon  to  apprehend,  that  the 
trial  in  this  cafe  will  be  uncommonly  long.  In  many  cafes,  trials 
for  forgery  have  proceeded  both  before  this  court  and  tlie  circuit, 
in  the  firft  inftance,  for.  forgery ;  Cafe  of  MaccuUoch,  July  7.  1 664 ; 
cafe  of  Nicolfon,  January  22.  1694;  Houifon,  November  ig.  1705; 
Gordon,  November  1 706 ;  Adam,  December  1 709 ;  Dunbar,  No- 
vember 15.  1 7 14;  Ramfay,  July  9.  171 6  ;  Copland  and  Wilkie  be- 

I  i  2  fore  ' 
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jfore  the  circuit  at  Dumfries,  May  i.  1741 ;  Millar  before  the  circuit 

at  Air,  September  19.  1754. In  many  cafes,  a  civil  queflionmay 

be  prejudicial  or  preliminary  to  the  criminal  one ;  as  in  theft,  if  the 
pannel  fliould  plead,  that  the  thing  faid  to  be  ftolen  was  his  proper- 
ty; but  that  would  be  no  reafon  few:  delaying-  the  criminal  a^on. 
Were  it  otherwife,  fuch  pretences  would  never  be  wanting. 

Replied^  When  forgery  is  fo  atrocious  as  to  merit  a  capital  punilh- 
ment,  the  pannel  can  be  tried  no  where  elfe  than  before  the  Juftida- 
ry  J  but  the  corpus  delist  muft  depend  upon  the  previous  fentence  of 
the  Scffion.    Nor  is  there  any  inconfiftency  in  this  procedure  :  for, 
properly  fpeaking,  it  is  only  the  trial  of  the  forged  deed,  hot  that  of 
the  forger,  which  is  confined,  in  the  fir  ft  inftance,  to  the  Seffion. 
It  is  neceflary,  that  the  writing  challenged  be  produced;  Stair,  b,  4* 
tit.  20.;  Bankton,  vol.  i.  p.  297.     And  the  reafbn  is  plain :  It  is.  not 
the  fimple  affimilation  that  conftitutes  forgery  1  there  muft  be  dolus 
malus ;  and  that  cjin  only  be  prefumed  or  proved  by  founding  on  or 
abiding  by  the  deed  in  judgement :  and  if  it  be  produced  and  abidden 
by,  the  next  queftion  is,  Whether  it  be  probative  or  improbative  ? 
A  decree  of  improbation  fufficiently  afcertains  the  corpus  delifli ;  and 
thereupon  the  trial  may   proceed^  though  the  writings   have  been 
deftroyed.  -  The  cafes  referred  to  by  the  profecutors  do  not  apply : 
for  in  thefe  the  trial  was  in  the  diredl  manner.      But  the  pannel  has^ 
difcovered  two  cafes  that  are  in  point  for  him.     The  firft  is  obferved 
by  Fountainhall,  in  June  1683;  ^^  other  is  that  of  William  and  Joha 
Baillics  in  Auguft  171 5..  [SeeN^  29,].     As  to  what  is  faid  with  re- 
gard to  the  crime  of  theft,  the  pannel  will  admit,,  that  if  the  que- 
ftion of  property  depended  entirely  upon  fadfe  which  could  be  eafily 
fettled  in  the  courfe  of  the  trial,  no  delay  ftiould  be  allowed :  but,  on 
the  other  hand,  if  fuch  queftion  depended  upon  nice  points  of  law, 
the  ti^l  ought  not  to  proceed  till  after  thefe  fliaU   have  been  fixed- 
ly the  proper  civil  court ;  and  fo  it  was  determined,  Feb.  10.  ii .  1 669^.. 
Alexander  Hume  ;  Aug.  2.  1665,  Mr  James  Row.     In  this  cafe  a.  va- 
riety of  points  of  law  fall  to  be  difcufTed ;  fuch  as,  the  power  of  the 
Britilh  Linen-Company  to  ifTue  notes,  transferable  by  fimple  delivery 

from 
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from  hand  to  hand,  and  payable  to  the  bearer  on  demand ;  by  what  the 
obligation  on  the  company,  to  pay  die  notes  is  conftituted,  whether 
by  the  fubfcription  of  the  manager  or  accountant,  or  by  appending  of 
the  company's  feaL 

Olj.  n.  A  private  party  here  is  profecuting  by  way  of  indidfanent ;. 

which  is  incompetent,  but  at  the  inflance  of  the  Advocate  a- 
lone.  A  private  party  ought  to  raife  criminal  letters,  which  pafs  up- 
on a  bill;  as  thereby  the^  court  has  an  opportunity  to  judge  of  the 
propriety  of  the  accufation. 

Anf.  Where  the  perfon  ta  be  tried  is  in  custody,  indiiflment 
is  a  more  proper  mode  of  accufation  than  criminal  letters ;  for 
thefe  fuppofe  him  to  be  at  liberty,  and  therefore  give  authority 
to  cite  him  to  find  caution  within  fix  days  for  his  appearance.  The 
Advocate  is  here  a  profecutor ;  and,  at  any  rate,  the  trial  may  pro- 
ceed at  his  inflance ;  but  it  is  a  miflake  to  fuppofe^  that  an  indi(5l- 
ment  does  not  require  a  bilL  In  many  cafes,  trials  have  proceeded 
at  tlie  inflance  of  private  parties  by  way  of  indi<fhnent ;  Feb.  8. 1697,. 
Macculloch,  [SeeN®  13.];  July  1738,  Young;  July  1742^  Samuel;. 
July  i75t>^  Malloch^  [See  N^  58.];  Nov.  1751.  Normand  Rois* 

Replied y  In  the  cafes  quoted  by  the  profecutor,  no  objection,  was 
made  to  the  form  of  procedure  by  the.  pannels :  the  queflion  is  there* 
fore  entire;  and  it  is  clearly  for  the  pannel  upon  pure  and  abflra<5l< 
principles. 

From  the  4th  book  o(  Reg.  Mqj.  it  appears,  that  anciently  the  prima- 
ry right  of  criminal  profecution  was  in  private  parties ;  and  it  was 
only  in  cafe  of  their  not  exerting  it  that  the  crown  could  take  it  up.. 
The  method  of  private  profecution  was  therefore  fixed.  The  accufer* 
fet  forth  his  charge,  and  found  caution  to  follow  it  out.  The  .perfon 
accufed  was  admitted  to  bail,  excepting  in  the  cafe  of  murder;  if  he* 
did  not  find  bail,  he  was  committed,  and  a  day  fixed  for  his  trial. 
This  is  much  the  fame  with  the  procedure  at  prefent  upon  criminal 

letters* 

The  Reg.  Mqj.  gives  no  precife  account  of  the  manner  of  a  pro- 
fecution at  the  inflance  of  the  public.     By  ^1071.  attach,  the  accufer 

ihuit 
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muft  begin  by  procuring  an  attachment ;  after  which,  he  is  allow- 
ed to  give  a  fvimmons  upon  fifteen  days. 

Profccutions  were  firft  reduced  into  regular  form,  by  ^at.  Alex.  IL 
which  introduces  indidhnents,  and  forbids  any  perfon  to  be  arrefted 
by  the  King's  fervants  unlefs  he  be  firft  indidted.  But  thefe  indift- 
ments  were  not  proper  adlions  at  the  inftance  of  the  King  or  Advo- 
cate ;  they  were  no  more  than  accufations  before  the  jufticiar,  upou 
an  inquifition  made  by  a  jury,  confifting  of  the  chief  magiftrate 
of  the  place,  and  three  reputable  perfons  in  the  neighbourhood.  And 
immediately  upon  this  the  perfons  accufed  were  attached,  and  tried 
in  due  time  before  the  jufticiar  by  a  jmy :  fo  that  thefe  indidtments 
made  no  mention  of  any  profecutor.  The  accufation  was  produced 
upon  inquiry  made  by  the  court;  and  being  grounded  upon  a  ver- 
didl,  it  entered  in  fome  meafure  into  the  record  in  its  original  ftate ; 
upon  which  a  note  was  made  out  by  the  Juftice-Clerk,  and  delivered 
to  the  pannel,  without  any  precept  from  the  court  to  that  purpofe, 
or  any  form  of  execution,  Mackenzie^  parti,  tit.  19.  §1.  Accor- 
dingly in  the  old  ftatutes,  the  Juftice-Clerk,  who,  prior  to  1663,  had 
no  vote  in  the  court,  is  mentioned  as  the  perfon  who  had  the  direc- 
tion of  indidments,  or  dittays,  as  they  were  then  called.  See  Statute- 
Law  abridged,  yocc  Juftice-Clerk. 

By  a6l  1587,  c.  82.  commiilioners  were  appointed  for  taking  up 
dittays ;  but  indidlments  proceeded  as  formerly ;  and  accordingly, 
in  the  cafe  of  MaccuUoch  contra  Gordon,  Dec.  5.  1666,  it  was  found. 
That  an  indidlment  of  treafon  needed  no  folemnities  of  execution, 
but  might  be  delivered  by  the  Juftice- Clerk's  fervants.  And  in  the 
form  of  an  indidlment  in  Mack.  Critn.  no  mention  is  made  of  its 
proceeding  at  the  inftance  of  the  King's  Advocate. 

By  a(a  1587,  c.  77.  a  power  of  profecution  is  for  the  firft  time  gi- 
ven to  the  Advocate;  chiefly,  it  would  feem,  in  commodum  fifci :  but  it 
is  plain  from  the  words,  that  no  greater  power  was  given  him  than 
what  was  formerly  vefted  in  private  parties,  viz.  a  power  to  profe- 
fcute  by  criminal  fummons.     The  word  purjiee  is  ufcd  both  in  the 

rubric 


) 
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rubric  and  body  of  the  adl,   and  that  word  is  always  applied  to  pro- 
cedure by  fummons. 

On  this  footing  matters  continued,  until  8^  Ann/t^  the  Advocate 
and  private  parties  always  purfuing  by  criminal  letters,  and  indidl- 
ments  only  being  raifed  upon  report  from  the  commiflioners  for  ta- 
king dittays  in  the  feveral  counties ;  which,  when  returned  into  the 
court  of  jufticiary,  were  put  into  a  roll,  to  be  called  at  the  cir- 
cuits, for  trial  of  the  crimes  therein  contained,  and  got  the  name 
of  the  porteous  roll:  for  anciently  circuits  were  held  over  the 
whole  kingdom,  Edinburgh  not  excepted,  the  court  of  Jufticiary 
being  entirely  itinerant ;  and  even  fo  late  as  the  reign  of  James  VIL 
a  circuit-court  was  held  at  Edinburgli. 

By  8°  Afims^  r.  16.  the  former  method  of  taking  up  dittays  was  a- 
bolifhed.  Crimes  to  be  tried  at  the  circuits,  were  ordered  to  be  in- 
quired after  by  the  juftices  of  the  peace  on  certain  days  of  the  year ; 
and  the  evidence  was  to  be  tranfmitted  to  the  Juftice- Clerk,  or  his 
deputes,  at  Edinburgh,  at  leaft  forty  days  before  holding  of  the  cir- 
cuits, to  be  given  by  him  to  the  King's  Advocate,  that  indidments 
might  be  raifed  as  formerly^ 

Indidlments  therefore  at  the  circuits  continue  on  the  ancient  foot- 
ing }  with  this  difference,  however,  that  they  are  drawn  up^  not  by 
the  Juftice-Clerk,  but  by  the  King's  Advocate;  who  having  been  in 
life  to  profecute  by  criminal  letters,  which  always  proceeded  at  his 
inftance,  has  afTumed  the  privilege  of  inferting  his  inftance  in  indict- 
ments made  out  by  him  in  confequence  of  this  adt. 

It  is  plain,  however,  the  legiflature  undei^ood  there  was  a  mater- 
rial  difference  between  indictments  and  criminal  letters  ;  for  the  laft 
claufe  in  it  provides,  That  notliing  fhould  reftraiu  tlic  Advocate,  or 
any  perfon,  "  to  inform  and  profecute  any  crimin:d  axflion  or  caufe* 
**  before  the  circuit- court,  in  the  £ime  way  and  manner  as  is  in  ule 
"  to  be  done  before  the  juflkiary-court  at  Edinburgh^' 

Upon  tliis  adl  it  is  to  be  obfcrvcd,  firjly  That  all  procedure  at  the 
circuits  had  formerly  been  by  indidment.  2^//y,  That  indidlments- 
were  in  confequence  of  prefentments  from,  the  commiffioners  of  dit- 
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tay.  2>^lh^  That  procedure  by  way  of  criminal  a<Sion  had  been  ap- 
propriated to  the  Jufticiary  at  Edinburgh.  4thfy^  By  this  a<ft  that 
method  of  procedure  is  permitted  to  circuits.  Sthly^  That  the  ad 
having  appointed  indiftments  to  be  made  out  as  formerly  by  the 
King's  Advocate,  it  was  thought  neceffkry  to  referve  to  him  a  power 
of  purfuing  by  way  of  a<5tion ;  which  fhows  he  would  have  been  ex- 
cluded froiii  it,  had  the  form  of  profecution  been  limited  to  that  by 
indi(5lment.  bthly^  The  way  of  indidment  was  not  permitted  to 
private  parties  by  this  aA  at  all ;  and  had  it  not  been  for  the  laft 
claufe,  they  could  not  have  brought  criminal  caufes  before  circuit- 
courts. 

Indidlments  therefore  were  peculiar  to  the  circuits,  criminal  ac- 
tions to  the  jufticiary.  But  after  circuits  for  the  Lothians  went  into 
defuetude,  it  is  probable  that  dittays  neverthclefe  were  taken  up  for 
thefe  counties,  whicli  were  tried  in  the  Jufticiary.  By  8°  Anna^ 
however,  indiftments  were  only  to  be  ufed  upon  prefentments  fromi 
counties  to  be  made  within  the  diftrids  of  particular  circuits,  and 
for  crimes  to  be  tried  in  thefe  circuits :  but  though  of  confequence, 
no  fuch  prefentments  could  be  made  for  the  three  Lothians,  which 
are  not  within  the  bounds  of  any  circuit ;  yet  the  pradice  of  trying 
by  indidlment  within  thefe  counties  was  erroneoufly  continued,  pro- 
bably from  that  method  not  being  fo  troublefome  as  criminal  letters. 
But  this  error  has  chiefly  taken  place  where  the  Advocate  was  profe- 
cutor :  private  parties  may  have  done  the  fame  in  a  few  inftances  ; 
but  thefe  cannot  fubvert  all  the  ancient  and  eftablifhed  forms  of  cri- 
minal procedure.  And,  upon  the  whole,  there  feems  good  reafon 
for  maintaining,  that  private  parties  cannot  profecute  by  way  of  in- 
didment,  and  that  neither  can  the  Advocate  himfelf,  unlefs  upon 
prefentments  for  crimes  to  be  tried  at  the  circuits. 

As  to  the  alledgeance,  That  even  indidments  require  a  bill,  Mac- 
kenzie, part  a.  tit.  19.  lays  down  the  contrary  in  exprefs  terms.  And 
though  letters  of  diligence  are  applied  for  by  bill,  in  order  to  execute 
an  indi<ament,  yet  the  indidlment  is  not  ingrofled  in  that  bill; 
whereas  in  the  bill  for  criminal  letters,  the  whole  charge  is  recited 

verbatim : 
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verbatim  :  fo  that  the  court  has  an  opportunity  of  confidering  the 
grounds  of  the  profecution.  Befides,  by  acSl  1579,  c.  78.  when  cri- 
minal letters  are  taken  out,  the  Advocate  himfelf,  as  well  as  private 
parties,  muft  find  caution  to  profecute ;  but  that  is  not  required  at 
iifuing  indictments. 

It  is  true,  in  this  cafe,  the  Advocate  prolecutes  as  well  as  a  private 
party ;  but  that  does  not  take  off  the  objedlion.  For,  in  the/Sr/?  place. 
From  what  has  been  already  ftated,  there  is  great  reafon  to  dif- 
pute  even  the  Advocate's  power  to  profecute  by  indidment,  but 
before  circuits,  zdly^  There  is  no  evidence  the  Advocate  could 
have  brought  the  pannel  to  trial,  had  no  private  profecutor  appear- 
ed. If,  therefore,  the  indidlment  is  incompetent  to  the  private  pro- 
fecutor, no  procedure  can  follow ;  and  accordingly  in  the  cafe  of  Pa- 
trick Gordon  above  mentioned,  who  was  tried  for  forgery  at  the  in- 
flance  of  Thomas  Duncan  and  the  Advocate,  the  court  fuftained  the 
defence.  That  the  private  profecutor  had  difclaimed.  Lajify^  What- 
ever the  pannel's  fate  may  be,  he  has  'a  right  to  infift,  that  the  pro- 
fecution fliall  no  longer  be  carried  on  againft  him  in  the  name  of  a 
company,  to  whom  it  is  incompetent  to  bring  him  to  trial  in  the 
way  they  have  thought  proper  to  attempt. 

Olj.  IIL  It  is  effential  to  the  crime  of  forgery,  that  the  deeds  or 
writings  faid  to  be  forged  be  obligatory  in  law.  But  the  notes  of  the 
Britifh  Linen-Company  are  not. It  is  needlefs  to  ftate  the  argu- 
ment upon  this,  as  it  went  to  the  court  of  feffion.     For 

The  court  of  jufticiary  pronounced  the  following  interlocutor, 
Feb.  XI.  1765.  "  Inrefped  of  the  peculiar  circumftances  of  this 
cafe,  find.  That  it  is  inexpedient  to  go  on  in  this  trial  before  this 
court  prima  injlantia^  and  therefore  difmifs  the  procefs ;  leaving 
the  profecutors  to  try  the  pannel  for  the  crimes  libelled  before  the 
I "  court  of  feffion  as  accords." 

AEin  Montgomery.  Alt.  Crofbie,  Wight,  Cofmo  Gordon. 

iVl  B^  Baillie  was  afterwards  tried  before  the  court  of  feffion ;  who 
did  not  remit  him  to  the  jufliciary,  but  themfelves  infli^ed  an  ar- 
bitrary punifhment  upon  him* 

K  k  N°  74. 
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Sir  John  Gordon  of  Invergordon,  Supplicant. 

77?^  Kvngs  Adnjoc<ite  cannot  be  compelled  to  gin/e  his  tnflance  to  a  profe-- 
cution. 

IU  November  1758,  a  petition  and  complaint  was  prefented  to  the 
court  of  feflion  by  Mackenzie  of  Brae,  and  others,  members  of 
the  town-council  of  the  borough  of  Dingwall,  in  terms  of  the  ftatutes 
of  the  2d  and  i6th  of  the  late  King,  fetting  forth,  That  the  eledlion 
of  magiftrates  and  counfellors  for  that  borough  at  Michaelmas  1758^ 
had  been  brought  about  by  bribery^  and  other  unlawful  means, 
employed  by  Colonel  John  Scot  and  his  agents ;  and  therefore  pray- 
ing the  court  to  void  the  cledlion  made  by  the  pretended  majority,, 
and  to  declare  that  of  certain  perfons  voted  for  by  the  complainerSj^, 

&c. 

in  the  anfwers  to  this  complaint,  it  was  alledged.  That  pradices. 

of  a  hke  nature  with  thofe  complained  of  had  been  ufed  by  a  certain 
gentleman  who  ftood  candidate  in  oppolition  to  the  ColoneL  Upoa 
this  Sir  John  Gordon  appeared  by  his  counlel,  and  defired  a  proof  at 
large  might  be  allowed  to  the  refpondents  of  thefe  articles, 

A  proof  was  accordingly  allowed  to  both  parties,  Aug.  S.  1 759 ; 
and,  upon  advifing  it,  the  Lords  found,  "  That  the  eledion  made 

at  Michaelmas  1758  by  the  perfons  complained  on,  was  brought 

about  by  means  of  bribery  and  corruption ;  and  therefore  found 
^'  the  fame  void  and  null,  and  reduced,  decerned,  and  declared  ao- 
"  cordingly ;  but  refufed  to  declare  the  perfons  voted  for  by  the 
"  complainers  to  be  legally  eledled  magiftrates  of  the  faid  borough 
"  of  Dingwall;  and  found  Colonel  John  Scot,  Kenneth  Bain  of  Tul- 
"  loch,  Kenneth  Mackenzie,  and  Andre wRobertfon,conjun(flly  and 
*'  feverally,  liable  in  the  full  ctffts  of  ftiit/* 

Afterwards  a  petition  was  given  in  to  the  Lords,  Aug.  9.  1 759, 
praying  for  penalties  againft  the  Colonel,  and  the  three  other  per- 
fons 
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fons  mentioned  in  the  interlocutor ;  and  a  doubt  being  ftarted,  whe- 
ther the  penalties  could  be  awarded  upon  a  fummary  complaint  ? 
to  remove  that,  a  fuppletory  adlion  of  declarator  was  brought,  to  be 
conjoined  with  the  proceedings  on  the  complaint. 

This  ad:ion,  to  which  the  Advocate  gave  his  concourfe,  was 
founded  upon  the  common  law  as  well  as  the  ftatutes  ;  and  after 
Specifying  the  various  adls  of  bribery  and  corruption  alledged  to 
have  been  proved,  it  concluded.  That  the  four  gentlemen  above 
mentioned,  and  four  more,  "  all  of  them  actors  and  aflbciates  in 
"  this  fcene  of  corruption,  had  thereby  incurred  the  penalties  and 
**  difabilities  contained  in  the  forefaid  adl  of  the  2d  of  his  late  Ma- 
"  jcfty,  or  at  kftft,  upon  the  cpuiqipn  law  of  the  realm,  they  Had, 
•*  by  their  faid  offences,  fprfciited  and  loft  their  right  of  burgefsfliip, 
"  and  fhould  be  difabled  from  eledUng,  or  bqing  ele<5led,  into  truft, 
"  office,  or  frftnciiife,  in  the  faid  burgh;  and  that  they  fhould  be  fi- 
**  ned  in  the  fum  of  1«.  500  Sterling  each  for  their  faid  (fences,  and 
"  otherwife  puftiJhed  for  the 'fake  of -public  exanxple/* 

The  defenders  objedled  both  to  the  competency  of  the  atSlipn,  and 
title  of  the  profecutors :  and  after  a  ixearing  in  prefence,  and  infor- 
mations, the  [Lords  found,  Jan.  .13.  1762,  "  the  adlion  not  compe- 
"  tent  before  r this  court ;  and  therefore  difmiffed  the  fame."  The 
judgement  proceeded  chiefly  on  this.  That  it  was  a  fundamental  part 
of  the  conftitution,  to  prefcrve  the  jurifdidlion  of  the  civil  and  crimi- 
nal courts  feparate  and^  diftin(fl: ;  and  that  the  people  of  this  country 
ought  to  be  tried  for  crimes  and  oflPences,  efpecially  thofe  of  a  poli- 
tical nature,  by  a  jury,  which  they  could  not  have  before  a  civil 
court.    The  judgement  was  affirmed  by  the  Houfe  of  Peers,  March  14. 

1763. 

Sir  John  Gordon  after  this  infifted.  That  tlie  Advocate  fhould 
bring  a  criminal  profecut ion,  at  his  inftance,  againft  the  gentlemen 
above  mentioned,  which  his  Lordfhip  declined.  After  various  con- 
verfations  and  meflages  between  them.  Sir  John,  April  14.  1763, 
made  a  written  requifition  to  his  Lordfhip.^  infifting.  That  he  fhould 
not  only  give  his  concourfe  or  concurrence  to  a  profecution  beibre 
'  the  court  of  jufticiary  againft  thefe  gentlemen,  to  be  raifed  by  Sir 

K  k  2  John, 
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John,  but  alfo  his  inftance.  His  Lordfhip  returned  this  anfwer  in 
writing.  "  I  will  not  proftitute  my  office  to  ferve  the  purpofe  of  pri- 
"  vate  refentment.  When  the  criminal  libel  was  brought  in  the 
*'  court  of  feffion  recently  after  the  crime  was  committed,  the  pur- 
**  fuers,  by  advice  of  their  counfel,  aiked  no  more  than  the  con- 
**  courfe  of  the  King's  Advocate  for  the  time,  that  being  fufficient 
*'  for  all  the  purpofes  of  private  and  public  reparation.  At  this 
"  diftance  of  time,  I  will  not  adopt  the  adlion  at  my  own  inftance. 
"  I  will  give  my  concourfe  to  any  criminal  libel  brought  by  a  party 
**  having  intereft  to  purfue." 

Afterwards  Sir  John  made  another  requifition  to  the  Advocate,, 
July  4.  1 764,  defiring  to  know,  whether  his  Lordfliip  would  concur 
as  a  profecutor  along  with  him  ?  or,  in  cafe  his  Lordfliip  declined 
concurring  as  a  profecutor,  would  he  adhibit  his  concourfe  at  Sir 
John's  inftance  fblely  ?  and  did  his  Lordfliip  underftand,  that  by  gi- 
ving fuch  concourfe  to  Sir  John,  he  gives  it  to  a  perfon  having  a 
proper  title  and  intereft  ?  his  Lordfliip  would  explain;  what  is  meant 
by  the  concourfe  he  oflfers,  and  what  benefit  Sir  John  would  derive 
from  it.  To  this  his  Lordfliip  anfwered  verbally.  That  he  had  al- 
ready fignified  his  refolution  in  writing  j  that  Sir  John's  lawyers 
would  explain  to  him  what  is  the  meaning  of  the  Advocate's  con- 
courfe, and  what  the  effecS:  of  it  would  be  in  the  prefent  cafe. 

Upon  this  Sir  John  preferred  a  petition  to  the  Lords  of  Jufliciary, 
praying  dieir  Lordfliips  to  appoint  it  to  be  ferved  on  his  Majefty's 
Advocate,  and  him  to  give  anfwers  thereto  on  fuch  notice  as  may 
feem  proper ;  to  find.  That  he  has  done  wrong  in  refufing  his  in- 
ftance to  the  profecution  demanded ;  and  in  confequence  thereof,  to 
make  fuch  order  as  to  their  Lordfliips  flioiild  feem  juft. 

In  fupport  of  this  demand,  the  petitioner,  after  ftating  the  fads 
and  fome  obfervations,  in  the  courfe  of  his  narrative  *  argueci  thus. 

*'  The  petitioner  apprehends,  that  although,  by  the  eftabliflied  forms 

*  Theie  are  infcrted  verbatimi  and  animadverted  upon,  in  the  anfwers  for  the  Ad- 
vocate. 

of 
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of  criminal  procedure  in  this  country,  no  profecution  can  be  carried 
on  without  the  intervention  of  his  Majefty's  Advocate,  either  profe- 
cuting  at  his  own  inftance,  or  concurring  in  the  profecution  of  a 
private  party  ;  yet  where-ever  a  relevant  information  is  exhibited  to 
his  Lordfhip  by  any  private  perfon,  where  fufficient  evidence  is  of- 
fered of  the  fa^s  contained  in  that  information,  and  the  profecution 
(offered  to  be  carried  on  without  any  expence  to  the  public,  his  Lord- 
fhip cannot,  arbitrarily,  with-hold  the  affiftance  of  his  ofBce,  in  ei- 
ther of  thefe  Ihapes,  according  as  the  nature  of  the  offence  fliall  de- 
mand ;  and  that  if  he  does  fo,  without  fufficient  reafon,  it  is  compc- » 
tent  to  your  Lordfhips,  as  being  the  fupreme  judges  in  all  criminal 
matters,  to  interpofe  your  authority.  It  is  with  this  view  that  the 
prefent  application  is  now  made  to  your  Lordfhips,  that  you  may 
interpofe  your  authority  effe6iually^  fo  as  to  prevent  a  criminal  ac- 
tion of  fb  general  and  conflitutional  a  nature  from  being  eluded, 
merely  by  the  King's  Advocate's  with-holding  his  inflance,  which 
the  petitianjer  apprehends  he  is  in  duty  bound  to  give. 

If  it  is  law,  that  his  Majefly's  Advocate,  upon  a  pointed  informa- 
tion of  a  crime  given  in  to  him  by  a  private  party,  who  not  only 
condefcends  upon  proper  evidence,  but  likewife  offers  to  be  at  the 
whole  charge  of  the  profecution,  may,  neverthekfs,  by  a  fimple  no- 
lumusj  prevent  that  profecution  altogether ;  the  petitioner  mufl  be 
forgiven  to  fay,  that  in  point  of  police  and  public  juflice,  the  confli- 
tution  of  this  country,  fo  happy  in  other  refpe<fls,  is  miferably  defec^ 
tvue.  Cuflom,  during  a  long  period  of  years,  feems  to  have  efla- 
blifhed  it  as  law,  that  the  title  to  purfue  in  profecutions  for  crimes 
of  a  public  nature,  is  vefled,  in  this  part  of  the  united  kingdom,  in 
his  Majefly's  Advocate ;  and  the  petitioner  can  fcarce  doubt,  that 
fuch  is  the  law,  after  the  opinions  he  has  received  on  that  fubjedl, 
and  what  he  has  heard  advanced,  both  at  the  bar  of  the  court  of 
feflion,  and  in  the  Houfe  of  Lords,  in  the  courfe  of  the  proceedings 
which  were  the  confequence  of  the  Dingwall  ele(5lions  in  the  year 
1758.  .  Certain,  however,  he  is,  that  if  fuch  a  title  is  vefled  in  o- 
thers,  it  is  ta  be  exerci&d  with  the  utmoft  di£iculty,  and,  being  liable 

to 
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to  many  obje(5lions,  muft  be  vindicated  hj  a  tedious  and  expenfive 
litigation.  But  fuch  being  the  law  or  pradice,  it  becomes  a  que* 
ftion  of  the  utmoft  importance  to  this  cauntxy,  how  that  title  to  pro* 
fecute  for  public  oflFences,  which  is  veiled  in  his  Majefty's  Advocate, 
may  be  ufed. 

The  laws  of  both  pai'ts  of  the  united  kingdom  have  long^  denied 
a  difpenfing  power  to  the  crowjDL  In  Scotland,  the  claim  of  right  is 
explicit  in  declaring,  that,  to  aflcit  an  abfolute  power  to  cafe  an- 
iml,  and  difable  laws,  is  contrary  to  law.  Yet  if  the  King's  Advo* 
cate,  while  he  poffefles  the  titie  to  purfue  in  crimes  of  a  public  na* 
ture,  may  refufe  his  inftance,  while  a  pointed  information  is  exhi- 
bited to  him  of  fuch  a  crime,  fuch  an  abfolute  power  of  difablinff 
laws,  does  adually  exift  in  that  oflGiccr,  though  difclaimed  in  the 
mod  general  terms  in  the  claim  of  right. 

The  petitioner,  therefore,  cannot  permit  himfelf  to  fuppofe,  that 
his  Majefty's  Advocate  can  refufe  his  inftance  in  iiich  a  cafe ;  at  leaft 
if  he  does  refufe  it,  he  apprehends  it  nEi:uft  be  on  a  caufe  afligned, 
and  that  the  propriety  of  fuch  caufe  is  fomewhere  cognifable  by  le- 
gal procedure :  and  he  can  fuppofc  it  cognifable  no  where  elfe,  but 
in  that  court  which  is  competent  to  try  the  a<5lion  itfelf,  where 
fuch  inftance  is  demanded  j  for  he  underftands  it  to  he  a  moft  gene«- 
ral  principle.  That  where  a  jurifdidlion  refides,  every  power  neccfla- 
ry  for  explicating  that  jurifdidlion  refides  alfo,  according  to  the  opi- 
nion of  Ja'volenus^  I.  2.  ff.  De  jurifdi^ione :  "  Cui  jurifdicflio  data  eft, 
"  ea  quoque  conccffa  videntur,  fine  quibus  jurifdidlio  explicari  non 
**  potuit.'' 

Accordingly  your  petitioner  is  informed,  that  it  is  not  without 
precedent  in  this  country,  for  a  court  of  juftice  to  interpofe  in  de- 
termining the  propriety  of  the  conduct  of  his  Majefty's  Advocate  in 
the  exercife  of  his  office,  and  where  he  has  refufed  to  lend  his  official 
aid,  when  required,  on  juft  caufe,  to  compel  him  to  give  that  aid. 
Thus,  in  tlie  court  of  feffion,  Sir  Thomas  Hope,  while  King's  Ad- 
vocate, haying  refufed  to  fubfcribe  two  bills  of  improbation  at  the 
inftance  of  the.  Earl  of  Abcrcom,  and  James  Inglis  of  Ingliftoun, 

(though 
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(though  he  affigned  a  caufe  for  his  refufaJ,  viz.  That  the  King  had 
an  intereft  to  defend  in  thofe  very  a6lions),  was  ordained  to  fub- 
fcribc  the  bills.  Nor  did  the  court  reft  fatisfied  with  determining 
this  particular  cafe,  but  made  a  general  order  concerning  the  duty  of 
the  King*s  Advocate  in  all  fimilar  cafes,  by  their  aft  of  federunt,  of 
date  the  laft  of  January  1633.  And  this  precedent  is  the  more  re- 
markable, that  it  happened  at  a  time  when  matters  of  prerogative, 
and  the  powers  devolved  by  the  commiflion  of  the  crown  on  all  its 
fervants,  were  carried  farther,  and  infifted  on  more  ftrenuoufly^ 
than  they  can  be  in  later  times,  fince  they  have  been  better  afcer- 
tained. 

Your  Lordfhips,  therefore,  as  the  lupreme  judges-ordinary  in  cri- 
minal matters  within  this  part  of  the  united  kingdom,  and  of  confer 
quence  judges  competent  to  all  crimes,  of  whatever  denomination^ 
committed  in  Scotland,  muft  poflefe  the  fame  power  with  refpedl  to 
criminal  a<£iions,  that  the  court  of  feffion  poflefs.  with  refpeft  to  ac- 
tions competent  before  them ;  and  his  Majefty's  Advocate  muft  of 
confequence  be  amenable  in  this  court,  with  refpcft  ta  his  conduct 
concerning  the  exercife  of  his  official  inftance  in  aftions  of  a  criminal 
nature.  If  he  has  improperly  refufed  that  inftance,  when  required 
openly  and  in  a  legal  form  to  give  it,  your  Lordlhips  will  ordain  him 
to  iffue  an  indictment,  or  to  fubfcribe  a  bill  for  criminal  letters,  in 
the  fame  way  as  the  court  of  feflSon  ordained  Sir  Thomas  Hope  to 
fubfcribe  bills  of  improbation;  and  if  he  Ihall  alledge,  that  he  had 
caufe  for  refufing  his  inftance,  your  Lordfliips  will  ordain  him  to 
{how  fuch  caufe,  and  will  judge  of  the  validity  of  it  when  £hown. 

Unlefs  fuch  a  power  refides  in  your  Lordfhips,  the  office  of  his^ 
Majefty's  Advocate  is  of  the  mo/i  dangerous  nature  to  the  conftitution, 
and  may  be  a  mean  of  fub verting  many  of  the  moft  valuable  laws, 
and  moft  excellent  regulations,  with  refpedl  to  police  and  public  ju- 
flice,  this  nation  is  poffefTed  of,  and  which  our  anceftors  were  at  the 
utmoft  pains  to  provide.  They  denied  to  the  crown  a  power  of  dif- 
abling  laws ;  but  that  power  may,  by  means  of  this  officer,  be  indi- 
redly  exercifed.  And  though  they  allowed  to  the  King  the  preroga- 
tive 
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tive  of  mercy  in  pardoning  criminals;  yet  the  exercife  of  that  prero- 
gative tliey  laid  under  fuch  reftriftions,  that  it  never  could  prove 
difadvantageous,  or  totally  interrupt  the  courfe  of  public  juftice. 
Thus,  in  fome  cafes,  that  pierogative  could  not  be  exercifed  at  all, 
as  in  adl  1563,  cap.  62.  and  in  adl  1540,  cap.*  118.  And  in  no  cafe 
could  the  benefit  of  a  pardon  be  claimed,  vsrithout  a  diredl  acknov^- 
ledgement  of  the  crime  ;  and  even  then  it  w^as  inefFedlual,  till  an  af- 
fythment  to  the  private  party  was  either  paid,  or  caution  found  for 
it.  Nor,  in  any  of  thefe  cafes,  could  the  remiflion  take  off  the  infa- 
my, if  the  crime  was  a  crimen  infamans^  and  inferred  an  i?ifamia  juris ^ 
and  incapacity  of  public  office.  But  if  the  King's  Advocate  may  thus 
indireftly  pardon,  by  refufing  his  inflance  to  a  profecution,  all  thefe 
falutary  laws  are  eluded,  the  groflefl  crimes  may  for  ever  remain  un- 
punifhed,  private  parties  can  have  no  claim  for  an  aflythment^  and 
the  criminal  may  efcape  without  even  incurring  that  infamy  which 
the  law  has  indelibly  affixed  to  thofe  who  are  guilty  of  grofs  tranf- 
greffions. 

Even  in  crimes  where  there  is  a  private  party  having  a  title  to 
purfue,  ^ith  concourfe  only  of  the  King's  Advocate,  which  is  never 
refufed  to .  any  one ;  yet  the  privilege  claimed  by  the  King's  Advo- 
cate, of  arbitrarily  refufing  to  purfue  at  his  own  inflance,  without 
affigning  any  fufficient  reafon,  and  without  allowing  his  condudt,  in 
fo  doing,  to  be  cognifable  by  any  court,  might  be  attended  with 
very  ferious  confequences.  The  crime  to  be  tried  may  often  be  of 
an  occult  nature,  and  the  private  party  intitled  to  purfue,  perhaps, 
himfelf  the  mofl  material  evidence.  In  fuch  a  cafe  as  this,  the  re- 
fufal  of  the  King's  Advocate  to  purfue  at  his  own  inflance,  would 
not,  indeed,  have  the  effedl,  as  in  public  crimes,  of  preventing  a 
trial  altogether ;  but  it  would  very  poffibly  have  an  effeifl  a  great  deal 
worfe,  that  of  fliffing  the  evidence,  and  thereby  fecuring  impunity 
to  the  offender. 

Such  being  the  confequences  of  the  power  fuppofed  by  his  Maje- 
fly's  Advocate  to  be  ipherent  in  his  office,  the  matter  feems  to  de- 
fcrve  the  mofl  ferious  attention  of  your  Lordfhips,  and  of  the  coun- 
try 
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try  in  general ;  nor  could  the  petitioner,  as  a  native  of  this  country,  •  1 

and  a.well-wifher  to  its  conftitution,  (had  his  diredl  intereft  in  the 
matter  in  ilTue  been  fmaller  than  it  is),  have  omitted  to  bring  it  to 
trial,  without  accxifing  himfelf  of  fbme  negledl,  in  not  endeavouring 
to  afcertain,  during  thefe  times  of  liberty  and  public  tranquillity, 
,  a  point  which  might  prove  of  the  litmoft  importance  in  precedent, 
if,  in  fome  future  period,  as  in  paft  times  has  happened,  a  blow 
fhould  be  aimed  at  the  public  liberty,  or  the  perfonal  fecurity  of  the 
fubje<5l. 

The  petitioner  is  aware,  that  he  may  be  blamed  for  not  bringing 
this  matter  fooner  to  trial ;  but  fome  of  the  realbns  of  delay  have  al- 
ready been  explained.  A  variety  of  other  obftru<ftions  have,  from 
time  to  time,  occurred,  which  have  retarded  this  application  to  your 
Lordihips.  The  petitioner  would  have  reckoned  it  extremely  fortu- 
nate, if  he  could,  by  that  means,  have  removed  the  neceflity  of  ma- 
king any  fuch  application  at  all.  Perhaps  the  delay  might  have  been 
ftill  greater,  had  he  not  been  roufed  to  infill,  from  feeing,  that  fuch 
"~  offences  were  becoming  more  prevalent,  from  the  profpedl  of  impu- 
nity ;  and  that  from  thofe  already  committed  not  being  brought  to 
trial,  \it  ^z&  hkely  JiiU  farthitr  to  fuffer,  from  a  repetition  of  the 
fame  offence. 

/Upon  the  whole,  he  does  humbly  contend.  That  it  was  the  duty 
of  his  Majefty's  Advocate,  to  have  given  his  inftance  to  a  criminal  pro- 
fecution,  on  account  of  the  bribery  and  corruption  pradlifed  in  the 
courfe  of  the  Dingwall  eledlions  in  the  year  1758 ;  and  that,  having 
refufed  to  do  fo,  he  ought  to  be  ordained  by  your  Lordfliips,  either 
to  iffiie  a  proper  indidment,  or  fubfcribe  a  bill  for  criminal  letters, 
for  bringing  that  offence  to  trial. 

May  it  therefore  pleafe  your  Lordihips,  to  appoint  this  petition 
to  be  ferved  on  his  Majefty*s  Advocate,  and  him  to  give  anfwers 
thereto,  on  fuch  notice  as  may  feem  proper ;  to  find,  that  he 
has  done  wrong  in  refufing  his  inftance  to  the  profecution  de- 
manded ;  and,  in  confequence  thereof,  to  make  fiich  order  as 
to  your  Lordfhips  ihall  leem  juft.'* 

LI  When 
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When  this  petition  w^s  moved,  the  court  did  not  fecm  to  think  it 
required  any  anfwer  on  the  part  of  the  Advocate,  and  no  order  was 
made  upon  him  for  anfwering :  however,  after  fome  time  fpent  in 
Searching  the  record  for  precedents,  his  Lordfhip  thought  it  his  du- 
ty to  put  in  anfwers. 

In  thefe  anfwers  it  was  argued  for  the  Advocate, 

"  From  the  latter  part  of  the  petitioner's  conduA,  fince  the  4th  Ju- 
ly 1 764,  the  refpondent  muft  prefume,  that  he  has  been  advifed  by 
his  counfel,  that  he  neither  had  a  proper  title  nor  intereft  in  his  own 
perfon  as  a  private  party,  nor  could  procure  any  other  perfon  having 
fuch  intereft  to  carry  on  the  pro&cution.  And  indeed  there  ieems 
to  be  too  much  ground  for  believing,  tibat  this  was  the  original  rea- 
fon  of  his  preiling  the  refpondent  £0  much  to  adopt  the  profecution 
at  his  inftance,  for  his  Majefty's  intereft*  For  by  the  ftatutcs  of  the 
2d  and  1 6th  of  Geo.  II.  upon  which  his  criminal  libel  in  the  court 
of  feflion  was  laid,  the  offence  of  bribery  and  corruption  is  defcribed, 
and  certain  pecuniary  penalties  and  disft^nchiies  are  impoied  ;  but 
under  a  limitation,  that  no  perfon  fhall  be  made  liable  to  thefe  pe- 
nalties and  disfranchifes,  unlefs  profecntion  be  commenced,  withm 
two  years  by  the  firft  ftatute,  and  one  year  by  the  laft. 

In  this  view  of  the  cafe.  Sir  John  can  be  confidered  in  no  other 
light,,  than  if  he  had  given  a  private  information  to  the  Advocate, 
lUpported  by  fufEcient  proofs,  that  the  c^ence  of  bribery  and  cor*- 
raption  had  been  committed  five  oar  fix  years  ago  in  die  election  of 
magiftrates  and  councilors  of  any  borough  in  Scotland.  In  ftich  a. 
cafe,  can  it  be  maintained,  that,  after  this  fuppoffed  bribery  and 
corruption  had  been  fo  long  known  to  every  party  interefted^  and 
when  no  private  profecutor  did,  or  could  appear,  by  reafon  of  the 
limitations  of  the  ftatutes,  it  was  the  duty  of  his  Majefty's  Advocate 
to  have  adopted  fuch  profecution  at  the  King's  inftance  ?,  Can  Sir 
John  fay,  that  he  is  advifed  by  his  counfel  of  any  inftance  or  prece- 
dent of  fuch  profecution  ?  Can  he  give  it  as  their  opinion,  that  fuch 
profecution  for  offences  on  ftatutes  which  limit  the  adiion  to  one  or 

two 
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two  years,  would  have  been  competent  at  the  inftance  of  his  Maje- 
fty's  Advocate  ?  Would  it  not  be  moft  alanning  to  the  commons  of 
this  kingdom,  if  fuch  profecutions,  which  refpeft  the  eledlions  of 
members  to  parliament,  and  are  fo  much  mixed  with  politics  and 
party,  ftiould  be  found  competent  at  the  King's  inftance  for  the 
courfe  of  forty  years  ?  In  the  particular  fimation  in  which  the  re- 
fpondent  flood,  as  the  private  couniel  of  Sir  John  Gordon,  would  it 
not  have  carried  the  ftrongeft  appearance  to  the  world,  and  to  Colo- 
nel Scot,  that  he  had  proftituted  the  power  of  his  office  to  the  politi- 
cal refentment  of  a  dient  ?  Would  Sir  John's  profefled  zeal  for  the 
conftitution  have  protected  the  rcfpondent  finom  the  higheft  cenfurc 
for  fuch  a  conduA  ?  For  if  it  is  in  the  power  of  an  Advocate,  or  At- 
torney-General, upon  private  informations,  to  rake  into  eleAion- 
matters,  and  to  bring  criminal  profecutions  for  bribery  and  corrup- 
tion at  the  King's  inftance,  where-ever,  and  againft  whom,  they 
think  proper,  at  the  diftance  of  many  years,  after  all  parties  interefted 
had  acquiefced,  or,  which  is  the  £ame  thing,  had  fallen  from  their 
title  and  intereft  to  purfixe,  by  the  limitations  in  the  ftatutes  in  that- 
behalf;  if  thefe  things  are  in.the  power  of  an  Advocate  or  Attorney- 
General,  the  confequences  would  be  indeed  alarming  to  every  lover 
of  the  conftitution ;  and  tlie  prerogative  of  the  crown,  fo  ufed  by  its 
officers,  would  prove  an  engine  in  matters  of  election,  more  dange- 
rous to  the  independency  of  parliament,  than  any  yet  hitherto  appre- 
hended. 

Moved  by  fuch  confiderations,  could  the  refpondent  adl  in  any 
other  way  than  he  did  ?  He  refufed  to  adopt  the  profecution  at  the 
King's  inftance,  but  he  left  it  to  Sir  John,  or  any  other  private  par- 
ty, who  fhould  be  advifed  that  they  had  a  proper  intereft,  to  profi>- 
cute  the  bribery  and  corruption,  either  upon  the  ftatutes,  or  at  com- 
mon law :  and  at  the  fame  time  he  offered  his  concourfe ;  which, 
fuppofing  the  adlion  to  be  competent,  was  equally  fufficient  for  ob- 
taining all  the  ends  of  private  and  public  reparation,  as  if  the  pro- 
fecution had  been  at  the  inftance  of  the  Advocate  for  his  Majefty's 
intereft :  Nay  more  fo,  becaufe,   in  the  firft  cafe^  the  private  party 
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intercfted  would  have  been  mafter  of  his  own  adlion^  and  intitled  ta 
the  penalties,  cofts,  and  damages ;  which  could  not  have  been  the 
cafe  if  the  profecution  had  been  carried  on  at  ^his  Majefty*s  in- 
ftance. 

The  petitioner  fays,  "  That  the  rcfpondent's  refufal  to  adopt  the 
"  action  at  the  King's  inftance,  was  an  abfolute  denial  of  the  aid  of 
^'  his  oflSice,  in  the  only  Ihape  in  which  it  could  be  efiedlual  to  the 
"  petitioner  to  infure  a  trial ;  for  that  he  well  knew,  that,  in  die 
criminal  a£lion,  when  brought  before  the  court  of  feflion,  one  of 
tlie  ftrongeft  defences  infilled  on  fiar  the  defenders,  was  the  want 
of  a  proper  title  in  the  purfuers  to  carry  on  fuch  adtion  at  their  in- 
ftance, with  concourle  only  of  the  King's  Advocate;  and  that  it 
was  then  flxenuoufly  maintained,,  that  bribery  was  a  public  crime,. 
"  which  no  private  perfon  could  purfue  j  and  confequently,  that  it 
**  could  only  be  profecuted  at  tjue  inftance  of  his  Majefty^s.  Advocate: 
"  ad  <uindifiam  puMicam^^  « 

The  refpondent  was  not  prefent  in  the  court  of  feffion  when  that 
a(5lion  was  arguei     If  tlxe  plea  here  mentioned  was  infifted  in  by  the- 

defenders  in  that  pr<icefs,  he  might  lay,  it  was  an.  abfurd  one. :  for- 

f 

though  all  crimes  are  public y  and  may  be  purfued  in  vindi£lam.  publi--^ 
cam  J  yet,  in  fo  far  as  private  parties  are  hurt  or  injured  tliereby,. 
the  profecution  is  competent  to  them,  witb  concourfe  of  his  Maje— 
fty's  Advocate :  and  the  profecution  for  bribery  and  corruption  is  foe 
far  from  being  confidered  as  peculiar  to.  his  Majefty's  Advocate  ad  virir. 
dizain  publicam^  that,  on  the  contrary,,  the  ftatutes  above  referred  to. 
declare  it  2i  popular  aiiion  \  and  furtner  declare,  that  the  penaltiesi 
may  be  recovered  by  any  perfon  who  fliall  inform^  and  fue  j63r  the 
fame.  And  if  it  Jhall  he  fuppofed^  that  thofe  Jiatutei  da  not  fuper^ 
fade  the  profecution  of  this  offence  at  common  hrw^  ftiU  it.  is  clear,, 
upon  every  principle  m  the  common  law,  that  any  party  hutt  or  ag- 
grieved by  fuch  offence,  may  purfue  the  adlion  with  concourle*  of 
his  Majefty's  Advocate,  for  private  and  public  reparation.  And  ac-- 
cordingly  it  appears,  that  the  court  of  feffion  paid  no  regard  to  thi& 
j)lea  in  the  criminal  adtion  that  was  brought  before  them,  but  dilr 
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mifled  the  a6Hon  as  not  competent  to  their  jurifdidlion.  At  any  rate, 
before  Sir  John  exhibited  this  complaint  againft  the  Advocate,  he 
ought  to  have  brought  this  adlion,  with  the  concourfe  offered,  which 
neither  would  have  occafioned  expence  nor  delay ;  and  if  it  was  dif- 
miffed  as  not  competent  to  a  private  party,  then-  he  would  have  had 
better  ground  to  have  returned  to  the  Advocate,  and  demanded,, 
that  the  profecution  Ihould  be  carried  on  at  his  inflance. 

He  fays,  "  That  the  offer  of  concourfe  was  not  made  to  Sir  John 
nomnatimy  but  ta  any  perfon  having  intereft  ;  £b  that  it  remained 
doubtful,  whether  the  refpondent  ever  meant  to  grant  his  con- 
•:*  CQurfe  to  Sir  John,  as  a  party  having  a  proper  title  to  purfue/* 
.  But  whofe  fault  is  it  that  this  point  remained  doubtful  ?  Did  the 
Advocate  ever  refufe  to  take  the  nature  of  Sir  John's  title  under  his 
Qonfideration  ?  or  did  Sir  John  ever  prefent  any  libel  to  him  for  his 
concourfe,  or  Ihow  him  the  opinion  of  any  lawyer,  that  fuch  libel' 
was  competent  to  hin^?     Sir  John  having  exprefled  fome  diffidence 

of  his  own  title,  if  the  Advocate  had  limited  his  offer  of  concourfe 

»  • 

to  Sir  John  himfelf,  it  might  have  been  ineffedual  j  but  he  intended 
no  limitation  upon  the  right  of  any  private  party  %  whatever,  and: 
tlierefore  offered  his  concourfe  to  any  party  having  intereft  to  pur- 

fue. 

The  petitioner  fays,  "  He  thinks  it  is  his  duty  ftill  to  infift,  that 
"  the  perfons  guilty  be  brought  to  trial  before  this  high  court ;  for 
"  that,  without  fuch  trial,  every  candidate  may  fcatter  bribery  and 
"  corruption  among  the  eledlors  with  impunity.!' 
-  Tliis  is.  a  very  extraordinary  propofition,  when  the  ftatute-law  of 
the  realm  has  enacHicd  fuch  fevere  penalties  againft  that  offence,  and 
has  given  the  a<flion  to  any  perfon  who  Ihall  fue  or  profecute  within* 
t^e  time  limited  by  tlxC  ftatute.  If  die  private  parties  intcrefted  ne- 
gled:  fuch  profecution,  the  King!s  Advocate  cannot  bring  it  upon- 
the  ftatute.  He  doubts  much  'whether  a  profecution  nxjould  aftcr^ 
ivards  be  competent  to  him  at  common,  lauu.  He  does  not  knoiv 
'yuhat  the  nature  or  concluftons  of  that  profecution  ought  to  bCy  be- 
aiufe  he  coji  difaovet  no  example  or  precedent  of  it ;    and,   at  any 

rate, 
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rate,  lie  is  fvire,  from  the  confiderations  already  fuggcfted,  that,  by 
fuch  a  precedent,  he  would  turn  his  office  into  an  engine  of  power 
in  influencing  elcftions,  which  no  friend  to  the  liberties  of  this  coun- 
try would  wifh  to  fee. 

The  petitioner  lays  ^own  the  form  of  criminal  procedure  in  this 
country;  and  very  juftly  obfervcs,  '^That  no  profecution  can  be 
carried  on  without  the  intervention  of  his  Majefty*s  Advocate,  ei- 
ther profecuting  at  his  own  inftance,  or  giving  his  concourfe  to 
the  profecution  of  a  private  party ;  and  that  he  cannot  arbitrarily 
with-hold  the  affiftance  of  his  office  in  either  of  thefe  fliapes,  ac- 
cording as  the  nature  of  the  oflfence  fhall  demand ;  and  tliat  if  he 
does  fo  without  fufficient  reafbn,  your  Lordfhips  will  interpofe 
**  your  authority/' 

The  refpondent  hopes  he  never  will  do  any  thing  arbitrary  ;  but 
he  muft  execute  his  office  according  to  his  oath,  and  to  what  he  ap- 
prehends to  be  his  duty.  The  petitioner's  own  propofition  does  ad- 
mit, that  the  refpondent  has  done  nothing  arbitrary  in  this  cafe, 
becaufe  he  always  offi^red  his  concourfc  to  any  private  party  having 
interefl:  to  purfue ;  and  it  is  not  alledged,  that  he  refufed  to  adhibit 
that  concourfe  to  any  libel  proficred  to  him,  in  the  name  of  Sir  John 
Gordon,  or  of  any  other  perfon. 

But  the  petitioner,  departing  from  his  own  fundamental  propofi- 
tion, attempts  to  maintain,  "  That  any  private  informer  of  a  cyime, 
**  offering  fufficient  evidence  in  fupport  of  his  information,  and  to 
**  pay  the  expence  of  the  proffecution,  has  a  right  to  demand  of  the 
•*  King's  Advocate  to  profecute  that  crime  for  his  Majefly's  interefl ; 
**  and  that  if  he  refufe,  upon  complaint,  your  Lordfhips  may  com- 
**  pel  him  to  carry  on  fuch  profecution." 

To  the  refpondent  this  is  a  very  new  dodlrine ;  and  he  believes 
that  it  will  appear  equally  new  to  your  Lordfhips.  He  cannot  tliinJc 
it  is  the  opinion  of  any  of  the  learned  counfel  who  fign  the  petition  : 
if  it  were,  they  certainly  would  have  been  able  to  have  fupported 
their  opinion  by  the  authority  pf  fome  one  writer  upon  our  law  or 
of  fome  one  precedent  from  the  records  of  this  court     For  the  occa- 
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lions  of  the  compulfatory  here  pointed  at,  if  it  had  been  imderftood 
to  be  competent,  have  been  innumerable.  The  relpondent,  after 
looking  into  all  the  books  of  the  law,  and  the  records  of  this  court, 
cannot  find  the  leafl  foundation  for  what  is  here  maintained  by  the 
petitioner.  It  appears  to  him  to  have  a  direct  tendency  to  transfer 
the  "uindifla  publica  from  the  King,  and  the  officer  of  the  law  in- 
truded by  him,  to  eveiy  private  informer  in  the  firfl  inftance,  and 
to  your  Lordfhips  ultinxately  by  way  of  review.  There  is  nothing 
more  fixed  in  the  law  of  this  country,  than  that  the  profecution  of 
all  crimes  ad  vindi^am  puMicam  belongs  ta  the  King^  and  to  his  Ad- 
vocate, ading  by  his  authority,  and  for  his  intereft.  Hence  it  is, 
that  all  fuch  adlions  are  under  his  power  and  controul,  to  be  infilled 
in,  or  deferted,  as  he  lees  caule.  No  lawyer  of  this  country  ha^  e* 
ver  fuggefted  the  kail  doubt  of  the  Advocate's  power  of  deferting  the 
diets  of  all  adlions  brought  fi>r  his  Majelly's  intereft ;  and  no  inftance 
appears,  or  can  be  fuggefted,  of  your  Lordlhips  interpofing  your 
authority  to  ftop  this  part  of  the  execution  of  his  office.  If  then  he 
is  mafter  of  every  fuch  adlion  brought  at  his  inftance,  and  may  de- 
fert  it  when  he  fees  caufe,  how  can  it  be  maintained,  that  any  pri- 
vate party  can,  by  your  Lordfliips  authority,  compel  him  to  take 
up,  and  pDofccute  luch  adlion  ? 

By  the  adl  8°  Ann^ey  cap.  1 6w  the  juftices  of  peace^  Iheriffs,  and 
magiftrates  of  royal  boroughs^  within  the  refpedive  counties,  are- 
feverally  required  to  meet  twice  in  the  year,  in  order  to  receive  fuch 
informations,  as  Ihall  be  offered  to  them,  concerning  matters  crimi- 
nal  to  be  tried  in  the  circuit-courts,  and  to  make  up  particular  ac- 
counts of  fuch  cruninal  fads  happening  within  their  refpedlive: 
bounds,  as  are  to  be  tried  before  tlie  refpedive  circuits,  containing 
Ae  names  and  defignations  of  the  offenders,  fa<Sls  committed,  with 
the  circumftances  of  time,  place,  and  others,  that  they  may  &rv^  to 
difcover  the  truth;  containing  alfa  the  names  and  defignations  of  the 
witncfles,  and  writs,  that  arc  to  be  made  ufe  of  at  the  trials.  Thele 
informations  are  appointed  to  be  figned  by  the  juftices,  flierifls,  ma- 
giftrates of  boroughs,  and  their  clerks,  r?fpedively,  and  to  be  tranf- 
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mitted  to  the  Lord  Juflice-Clerk,  or  his  deputies,  forty  days  before 
iiolding  the  circuit-courts ;  that  being  given  to  her  Majefty*s  Advd- 
<:ate,  or  fuch  as  difcharge  that  truft  in  Scotland,  libels  andindicl- 
ments  may  be  raifed  and  executed  againft  parties,  affizers,  and  wic- 
nefles,  according  to  the  form  of  law  and  cuftom. 

"  Provided,  neverthelefs,  that  nothing  in  this  adl  contained,  fhill 
*^  be  conftrued  to  reftrain  her  Majefty's  Advocate,  or  his  fucceffors 
*'  in  ofEce,  or  any  perfon  or  perlbns,  to  inform  and  profecute  any 
**  criminal  adlion  or  caufe,  in  the  fame  way  and  manner  as  is  in 
"  ufe  to  be  done,  before  the  julliciary-court  at  Edinburgh." 

This  is  the  courfe  of  making  prefentments  of  crimes  for  trial  in 
all  the  counties  of  Scotland,  except  Edinburgh,  and  the  two  adjacent 
counties,  which  are  annexed  to  no  circuit,  but  remain  under  the  ju- 
rifdidlion  of  the  court  of  judiciary  at  Edinburgh.  And  in  thefe  three 
counties,  prefentments  are  made  by  way  of  information  to  his  Ma- 
jefty's  Advocate,  by  the  refpedlive  magiftrates  within  thefe  counties, 
from  time  to  time,  as  crimes  occur.  And  it  is  well  known  to  your 
Lordftiips,  and  to  every  perfon  converfant  in  the  law  of  this  country, 
that  thefe  prefentments  or  informations,  fo  tranfmitted  to  his  Maje-- 
fty*s  Advocate,  do  not  tie  him  down  to  profecute  every  matter  fo 
prefented  as  a  public  crime.  It  would  be  attended  with  the  moft 
difagreeable  confequences  to  the  fubjedls,  if  every  fuch  prefentment 
or  information  behoved  necefTarily,  and  without  any  controul,  to 
pafs  to  a  criminal  indidment.  But  it  is  well  known  to  your  Lord- 
ll\ips,  that  the  law  and  conftitution  of  this  part  of  the  united  king- 
doms, eftablifhed  by  immemorial  ufage,  has  vefted  that  controul  in 
his  Majefty*s  Advocate ;  who,  after  examining  the  prefentments  oc 
infonnations,  and  the  evidence  upon  which  they  are  founded,  may 
either  raife  his  criminal  libel  or  indidlment  thereupon,  for  his  Maj^ 
fty's  intereft,  or  refufe  fuch  profecution,  or,  by  following  a  middle 
courfe,  leave  the  fame  to  be  tried  before  the  inferior  courts,  as  the 
nature  of  the  cafe,  and  the  evidence  laid  before  him,  may  require. 

Such  refufal  to  profecute  upon  prefentments  or  informations  by 
the  inferior  magiftrates,  occurs  every  day ;  but  no  one  ever  heard, 
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that  inferior  magiftrates  had  a  right  to  infift,  that  his  Majefty's  Ad- 
vocate Ihould  profecute,  and,  in  cafe  of  his  refufal,  to  apply  to  yo\ir 
Lordlhips,  to  compel  him  to  undertake  fuch  profecution  :  and  fure- 
ly  Sir  John  Gordon,  as  a  private  informer,  can  have  no  better  right 
to  make  fuch  demand  upon  the  Advocate,  or  your  Lordlhips,  in 
this  cafe,  than  a  fheriff,  juftice  of  peace,  or  magiftrate  of  a  borough, 
has  in  the  other  cafe. 

And  indeed  the  petitioner's  dodlrine  would  introduce  a  train  of 
confequences  very  new  and  extraordinary  in  the  law  of  Scotland :  for 
if  your  Lordlhips  have  power,  upon  the  fuggeftion  of  a  private  in- 
former, to  order  the  King's  Advocate  to  profecute  for  his  Majefty's 
intereft,  it  muft  neceflarily  follow,  that,'  upon  the  like  fuggeftion  by 
any  of  the  fubjedls  againft  whom  fuch  profecution  is  commenced, 
your  Lordlhips  would  have  the  like  power  to  order  him  to  defert  the 
diet  J  and  delift  from  fuch  profecution.  Such  a  dodlrine  would,  of 
necelfity,  introduce  a  new  courfe  of  procedure  before  this  court,  un- 
known in  the  law,  and  unknown  to  us  and  our  anceftors.  Your 
Lordlhips  can  only  judge  upon  a  criminal  libel  or  indidlment, 
brought  before  you  by  a  private  party  having  intereft,  with  con- 
courfe  of  the  King's  Advocate,  or  brought  at  his  inftance  for  his 
Majefty's  Jhtereft ;  but  you  have  never  in  any  inftance  exercifed  a 
power  of  judging  in  a  previous  plea,  concerning  the  propriety  of  the 
Advocate's  infifting  in,  or  refufing  to  infift  in  any  libel  or  indidl- 
ment.  In  fuch  previous  trial,  the  court  behoved  neceflarily  to  en- 
ter into  the  confideration  of  the  nature  of  the  crime,  the  import  of 
the  evidence,   the  credibility  of  the  witnelTes,   and  the  whole  other 

ft 

circumftances  of  the  cafe,  and  all  this  when  the  defender  is  not  pre- 
fent.  And  thus  you  would  in  effed  pronounce  judgement  in  the 
caufe,  before  there  was  indeed  a  caufe  depending.  Trials  by  pre- 
cognition were  in^fome  cafes  pracflifed  by  the  privy  council  of  Scot- 
land, but  are  exprefsly  prohibited  in  the  commillion  ereding  the 
court  of  jufticiary  into  its  prelent  form ;  Sir  George  Mackenzie^  tit. 
Jurifdifiion  of  the  privy  council^  par.  6.  In  fhort, .  the  courfe  of  cri- 
minal procedure  refulting  from  the  petitioner's  dodrine,  behoved 
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neceflarily  to  transfer  the  condud:  of  profecutions  in  vindiilam  puMi^ 
cam^  from  the  King,  and  his  oflSiccr,  to  your  Lordfhips ;  which  you 
cannot  defire,  becaufe  it  is  contrary  to  law,  and  in  no  refpecfl  necef- 
fary  for  the  public  intereft. 

The  petitioner  talks  of  the  powers  of  the  Advocate's  office,  as  im- 
plying a  power  to  difpenfe  with  the  laws,  contrary  to  the  claim  of 
right.  The  refpondent  venerates  the  claim  of  right  as  much  as  the 
petitioner  does ;  but  the  petitioner  will  find  no  fuch  power  contain-* 
ed  or  implied  in  the  nature  of  the  office  of  Advocate,  as  above  ex- 
plained. The  King's  prerogative,  in  profecuting  all  crimes  in  vin^ 
di^am  publicamj  and  the  powers  of  the  public  officer  to  whom  he 
commits  the  condudl  of  fuch  profecutions,  is  part  of  the  public  law 
and  c6nflitution  of  this  part  of  the  kingdom.  Thefe  powers  cannot 
be  arbitrarily  exercifed  by  that  officer :  he  holds  his  office  during  the 
•  King's  pleafure ;  and,  upon  a  complaint  againft  him  for  abufe  com- 
mitted in  his  office,  prefented  by  any  of  the  fubjeds  to  the  King  in. 
council,  he  may  be  difmiffed  from  his  office,  and  redrefs  may  be  ob- 
tained againft  every  fort  of  wrong  which  he  is  capable  to  commit, 
whether  from  ignorance,  or  from  a  wilful  tranfgreffion  of  his  duty.. 
But  as  there  is  no  inftance  upon  record,  of  your  Lordihips  interpo- 
fing  in  the  manner  prayed  for  in  this  petition ;  fo  the  refpondent  ap- 
prehends, your  Lordfhips  will  not  incline  to  afTume  fuch  powers.. 
Many  inftances  have  occurred  in  this  court,  as  well  as  in  the  courts 
of  feffion  and  exchequer,  of  recommendations  to  the  King's  Advo- 
cate to  profecute  particular  offences,  arifing  or  falling  occaiionally 
under  the  obfervation  of  the  judges  in  the  courfe  of  their  other  pro*- 
cedure ;  and  due  attention  has  always  been,  and  will  always  be  paid 
to  fuch  recommendations  :  but  no  inflance  occurs  upon  the  records 
of  any  of  jhofe  courts,  of  fuch  profecutions  being  ordered  by  autho- 
rity of  the  courts.  If  it  is  proper  that  the  office  of  Advocate  requires 
to  be  limited  in  its  legal  powers,  this  can  only  be  done  by  authority 
of  parliament ;  and  whenever  the  fubjedls  find  that  thefe  powers  are 
abufed,  they  will  not  be  fo  far  wanting  to  themfelves  as  not  to  feek 
for  fuch  redrefs. 
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The  petitioner  quotes  the  adl  of  federunt,  31ft  January  1633,  A- 
nent  the  Advocates  concurrence  in  improbations ;  where  the  court  of  fef- 
lion  interpofed,  in  a  cafe  where  the  Advocate  had  refufed  to  give  his 
concurrence  to  two  bills  for  raifing  fummons  of  improbation  and  re- 
du6lion,  at  the  inftance  of  the  Earl  of  Abercorn  and  James  Inglis,  a- 
gainft  their  vaflals,  "  and  ordained  the  Advocate  to  fubfcribe  the 
**  faid  bills,  according  to  the  general  order  and  pradlick  obferved  in 
**  this  judicature/' 

The  procefs  of  improbation  and  redudlion  is  in  its  nature  a  civil 
aftion,  effential  to  the  fecurity  of  the  land-rights  and  title-deeds  of 
the  fubje(5ls ;  and  though  it  naay  confequentially  bring  on'  a  trial  of 
a(5lual  forgery,  that  could  be  no  reafon  for  the  King's  Advocate's  de- 
nying his  concourfe  to  a  general  procefs  introduced  for  the  fecurity 
of  the  whole  fubjedls.  How  this  can  apply  to  the  prefent  cafe,  is 
fubmitted  to  your  Lordfhips.  Here  the  concourfe  of  the  Advocate, 
inflead  of  being  refufed,  was  proffered ;  and  the  complaint  now  of- 
fered againfl  him,  is,  that  he  would  not  go  further,  and  profecute 
the  adlion  in  his  own  name  at  his  Majefty's  inflance. 

The  petitioner  fays,  That  in  crimes  of  an  occult  natxire,  the  pri- 
vate party  intitled  to  purfuc,  may  himfclf  be  a  material  evidence ; 
and  unlefs  the  King's  Advocate  purfue  at  his  inflance,  the  criminal 
may  efcape.  If,  in  fuch  cafe,  the  Advocate  fhould  refufe  his  injiance 
when  his  concourfe  would  be  ineffedbial,  and  thereby  fufFer  occult 
and  heinous  crimes  to  remain  unpunifhed,  it  might  well  be  urged, 
that  there  lay  a  fufficient  caufe  of  complaint  agaijift  him  to  the  King 
in  council ;  but  the  petitioner  puts  an  imaginary  and  improbable 
cafe,  in  order  to  fhew  the  neceflity  of  a  new  and  unprecedented  re- 
medy. The  petitioner  cannot  pretend  that  this  obfervation  applies 
to  his  cafe.  There  were  no  lefs  than  three  complainers  in  the  crimi- 
nal  libel  exhibited  in  the  court  of  feflion.  Sir  John,  by  his  laft  re- 
quifition,  feems  now  to  offer  himfelf  as  the  private  profecutor  ;  any 
one  is  fufficient ;  none  of  them  are  neceflary  witnefles ;  and  he  flates 
the  evidence  in  his  petition  to  be  as  clear  as  fun-fhine  j  fo  that  there 
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could  be  no  reafon  for  the  Advocate's  adopting  the  a^flion  at  his  own 
inftance,  from  any  fuch  apprehenlion  as  is  here  fuggefted/' 

Sir  John  gave  in  a  reply,  in  which  it  was  argued  as  follows  : 

*'  The  refpondent  is  at  great  pains  to  mifreprefent  the  nature  of 
that  criminal  acflion  in  which  he  is  defired  to  give  his  inftance  by  the 
petitioner.  He  fuppofes,  that  it  muft  be  founded  on  the  ftatutes  of 
the  2d  and  1 6th  years  of  his  late  Majefty ;  and  having  laid  this  down 
as  a  pojlulatumy  he  next  tells  your  Lordlhips,  that  fuch  an  a<£lion  is 
already  prcfcribed ;  and  he  defcants  upon  the  evil  confequences  that 
may  be  fuppofed  to  enfue  from  an  officer  of  the  crown  intermeddling 
in  matters  relating  to  ele<flions,  and  bringing  criminal  profecutions, 
on  account  of  iiich  matters,  at  a  diftant  period  of  time  after  the  e- 
leclion,  in  the  courle  of  which  the  crijaies  are  faid  to  have  been  comr- 
mitted.  In  none  of  his  pofitions,  however,  on  this  head  can  the  pe-* 
titioner  agree  with  him. 

For,  in  tht  Jirft  place.  The  ftatutes  of  the  2d  and  i6th  of  his  late 
Majefty,  do  not,  in  any  fliape,  concern  fuch  bribery  as  the  petition- 
er wants  to  bring  to  trial.  Thefe  ftatutes  pimifti  bribery  only  in  the 
cafe  where  it  is  committed  in  the  eledlion  of  a  member  of  parlia- 
ment, or  in  the  eledlion  of  commiffioners  from  boroughs  to  chufe 
a  member  to  ferve  in  parliament  y  but  they  do  by  no  means  pimifh 
bribery  committed  in  the  ele<Slion  of  magiftrates  and  counfellors  of 
royal  boroughs  :  that  is  left  to  the  common  law,  which,  as  it  holds 
bribery  to  be  a  crime,  will  not  permit  it  to  efcape  unpuniflied. 

And,  in  the  ^fc^w^  place.  Though  the  crimes  which  the  petitioner 
wants  to  bring  to  trial,  fliould  be  inch  as  might  be  found  pimifh- 
able  by  the  ftatutes  of  the  2d  and  1 6th  of  the  late  King ;  yet  ftill 
their  being  puniftiable,  in  certain  circumfl^nces,  by  ftatutory  pe- 
nalties, will  not  derogate  from  the  common  law,  which  hath  decla- 
red them  crimes,  and  by  which  they  are  puniftiable,  independent  of 
any  ftatute.  The  ftatutory  prefcription  may  take  away  the  ftatutory 
adlion.  Thus,  by  thofe  ftatutes,  a  pecuniary  mulft  is  inflided  on 
bribery,  and  an  adlion  is  given  ctiUibct  e  populoj  for  recovery  of  that 
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mulcfV,  to  be  applied  to  his  own  private  ufe,  either .  by  an  adlion  in 
the  court  of  leilion,  or  a  profecution  in  this  court ;  and  certain  in- 
capacities and  penal  confequences  are  declared  to  follow  upon  con- 
vidlion.  Now,  though  the  ftatutory  prefcription  may  operate  fo  far 
as  to  take  away  the  adlion  before  the  court  of  feflion,  and  alfo  to 
take  away  the  right  of  a  private  profecutor  to  the  ftatutory  mul(5l, 
and  every  other  ftatutory  peculiarity ;  yet,  as  nothing  appears  in 
thofe  ftatutes  that  can  derogate  from  or  repeal  the  common  law,  it 
ftill  remains  competent  to  the  public  profecutor,  to  infift  for  punifli- 
ment  of  the  crime  of  bribery,  upon  the  common  law,  before  the 
proper  criminal  court. 

And  had  the  adlion  that  is  propofed  to  be  brought  been  to  be  laid 
on  the  ftatutes  of  the  2d  and  i6th  of  his  late  Majefty,  neither  the 
inftance  of  the  King's  Advocate  would  have  been  neceflary,  nor  was 
it  requifite  the  adion  ftiould  be  brought  in  this  court ;  it  would  have 
been  a  popular  adiion,  and  was  competent  in  the  court  of  feflion :  and 
could  the  fuppletory  a<flion  in  the  court  of  feflion  have  been  founded 
on  thofe  ftatutes,  no  plea  would  have  lain  to  the  jurifdidlion  of  the 
court. 

The  refpondent  does,  indeed,  feem  to  luppofe,  that  the  common 
law  has  enaAed  no  puniftiment  againft  the  crime  of  bribery.  In 
that,  however,  the  petitioner  cannot  agree  with  him ;  nor  does  he 
prefume  your  Lordfliips  will  at  once  aflent  to  fo  ftrange  a  pofir 
tion.  The  crime  of  bribery  has  been  known  almoft  in  every  ftate, 
as  early  as  magiftracy  has  been  firmly  eftabliflied :  it  hath  ever  been 
reputed  one  of  the  grofleft  malverfations  in  office,  that  either  a  mar 
giftrate,  or  thole  who  have  been  invefted  with  the  power  of  beftow- 
ing  magiftracy,  can  be  guijfy  of;  and  among  the  Romans  in  parti- 
cular, from  whom  we  have  borrowed  what  we  call  our  common  law, 
with  rfefpedl  to  crimes,  the  crimen  ambitus  was  well  known,  and  fe- 
verely  puniftied ;  and  the  petitioner  has  little  doubt,  but  that,  upon 
an  accurate  difcuflion,  your  Lordfliips  will  find,  that  this  crime, 
together  with  others,  has  been  transferred  from  their  law  to  ours. 
The  favourers- of  arbitrary  power,  indeed,  have  endeavoured  to  fup- 
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port  the  contrary  opinion;  and  Sir  George  Mackenzie,  partial  to  the 
principles  and  pradices  of  an  adminiftration  under  which  he  ferved, 
hath,  in  his  Inftitutions,  book  4.  tit.  4.  §  20.  faid,  that  **  ambitus^ 
"  or  the  obtaining  offices  by  unjuft  means,  is  not  punifhable  under 
*'  monarchy."  Yet  the  fame  author,  in  his  Criminals,  fpeaks  a  ve- 
ry different  language  ;  where  he  can  find  termini  habiles  for  laying 
this  accufation,  fo  as  not  to  touch  the  practices  of  thole  whom  hiis 
general  pofition  above  mentioned  was  meant  to  fcreen.  He  fays, 
"  The  Romans,  confidering  how  deftru(5live  thofe  were  to  the  com- 
*'  monwealth,  who  endeavoured,  by  all  indire<5t  means,  to  fcrew 
''  themfelves  into  public  employments,  did  therefore  make  this  indi- 
"  reft  dealing  to  be  a^crime,  and  called  it  ambitus ;  which  ptmiflied, 
*'  lege  Julidy  thofe  who  gave  money  for  making  themfelves  magi- 
*'  ftrates,  or  that  they  might  attain  to  honours.  It  is  commonly 
^*  thought,  that  how  foon  the  power  was  transferred  from  the  peo- 
"  pie  to  the  fenate,  and  from  the  fenate  to  the  prince,  this  crime 
*'  ceafed ;  becaufe  the  prince,  having  the  fole  power  of  beftowing 
**  magiftracy  and  honour,  is  ftill  prefumed  in  law  to  beftow  them 
**  upon  thofe  who  deferve  beft ;  Groneveg.  De  leg.  abrogate  ad  h.  t. 
**  But  yet  I  fee  not  why  the  prince  may  not  juftly  caufe  punifli 
*'  thofe  who  have  wronged  both  the  public  intereft  and  his  favour, 
*'  in  proftituting  both  to  fo  unworthy  a  fale.  And  fince  commif- 
"  fioners  for  parliaments,  and  magijirates  oftoivns^  are Jiill  eleSled  by 
**  plurality  of fuff rages  ^  I  fee  not  ivhy  fuch  as  bribe  the  ele6lors^  may  not 
^^  he  liable  to  the  fame  accufation.  The  punilhment  of  this  crime  was 
"deportation,  which  was  much  like  our  banifhment;  and  in  lefler 
"  towns  it  was  punifhed  by  a  fine  of  100  crowns,  and  infamy;  and 
*'  fince  it  is  a  kind  of  bribing,  I  think  it  Ihould  be  punifhed  with  us 
**  as  fuch."  And  indeed  the  petitioner  has  not  the  leaft  doubt,  but 
that  a  criminal  libel  for  bribery  may  be  fupported,  both  on  the  com- 
mon law,  and  on  our  ancient  ftatutes.  That,  however,  is  not  hujus 
loci  to  difpute  ;  it  is  time  enough  to  do  fo  when  a  libel  is  actually 
ferved,  and  a  proper  party  is  in  court ;  when,  if  his  Majefty's  Ad- 
vocate doubts  of  the  relevancy  of  fuch  a  libel,  the  petitioner  will,  if 

he 


June  1766.      Gordon  againft  his  Majesty^s  Advocate.        ^79 

Re  defires  it,  join  to  him  othei:  counfel,  who  will  endeavour  to  fup* 
port  it ;  or  even  when  a  bill  for  criminal  letters  for  fuch  a  crime  is 
ofiered,  the  petitioner  will,  if  your  Lordfhips  require  it,  endeavour 
to  ihow  caufc  why  fuch  a  bill  ought  to  be  paffed :  but  in  the  mean 
time,  it  is  humbly  apprehended,  his  Majefty^s  Advocate  ought  to 
give  his  inftance  to  fuch  a  bill ;  nor  can  he  arbitrarily  refufe  to  al- 
low this  point  to  be  brought  to  trial.  Whether  bribery  is  a  crime  by 
iJie  common  law  or  not? 

And  with  refpedl  to  the  bad  confequences  which  he  iuppofes  may 
refult  from  an  officer  of  the  crown  meddling  in  eledlion- matters,  and 
bringing  criminal  profecutions  at  a  diflance  of  time,  on  account  of 
what  happened  in  the  courfe  of  eledlions,  the  petitioner  does  acknow- 
ledge, that  he  can  by  no  mean^  enter  into  the  reafonings  of  the  re- 
fpondent  on  that  head.  If  bribery  is  a  crime,  and  a  criminal  a<5lion 
lies  for  the  punifhment  of  it,  that  adlion  mud  fubfift  at  Icaft  till  cut 
off  by  prefcription.  The  petitioner  does  not  here  enter  into  the  que- 
ftion.  Whether  the  prefcription  of  criminal  adlions  takes  place  in  the 
period  of  forty  or  of  twenty  years  i  or  whether  there  is  any  fuch 
things  hy  the  Imv  of  Scotland^  as  a  prefcription  of  criminal  anions  ? 
It  may  fuffice  in  the  general  to  fay,  that  no  lawyer  ever  yet  pretend- 
ed, that  a  criminal  adlion^  founded  on  the  common  law,  can  be  cut 
off  by  prefcription,  in  a  fhorter  period  of  time  than  that  of  twenty 

years. If,  therefore,  it  is  the  duty  of  his  Majefty's  Advocate  to 

profecute  at  all,  it  is  his  duty  to  profecute  as  long  as  the  adlion  fub- 
fifts ;  and  if  it  is  his  duty  to  profecute,  the  profecution  muft  be  car- 
ried on  indifcriminately,  whether  the  bribery  to  be  punifhed  was  ex- 
crcifed  in  favour  of  thofe  who  were  partial  to  the  mealurcs  of  admi- 
niftration,  or  thofe  who  ftood  in  declared  oppofition  to  them.  The 
exercifing  his  duty  impartially,  and  bringing  all  concerned  in  bribe-* 
ry  to  condign  punifliment,.  can  never  be  attended  with  any  evil 
confequences,  and  may  produce  many  good  ones :  it  is  a  condud: 
that  mull  ever  be  favourable  to  the  liberty  of  the  fubje^fl,  and  the 
conftitution  of  parliament  j  whilft  the  power .  of  refufing  arbitrarily 

an 
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an  official  inftance,  for  the  purpofe  of  bringing  the  corrupt  to  ju- 
ftice,  as  hath  already  been  fliown,  naay  prove  fatal  to  both. 

Nor  need  the  refpondent  be  afraid,  that  in  bringing  to  juftice  the 
offenders  in  the  cafe  of  the  Dingwall  eledlion,  he  would  have  appear- 
ed to  have  "  proftituted  the  power  of  his  office  to  the  political  re- 
"  fentment  of  a  client."  For  as  his  client  defired  no  fuch  proflitu- 
tion,  but  only  called  on  him  to  exercife  what  he  apprehended  to  be 
the  duty  of  his  office ;  fo  he,  in  the  executiofi  of  that  duty,  ought  to 
have  defpiled  all  private  obloquy,  and,  without  fear  or  dread  of  re- 
lentment  or  calumny,  to  have  attended  only  to  public  juftice,  and 
the  due  execution  of  the  law,  without  diftindlion  of  perfons. 

In  Ihort,  though  the  refpondent  pretends  to  fay,  that  if  he  fliould 
give  way  to  the  demand  that  is  noMf  made,  "  by  fuch  a  precedent, 
*'  he  would  turn  his  office  into  an  engine  of  power,  in  influencing 
**  eledlions,  which  no  friend  to  the  liberties  of  the  country  would 
"  wifli  to  fee,"  the  petitioner  appreliends,  that  quite  the  reverfc 
muft  appear  to  be  the  cafe.  His  office  may  be  converted  into  an  eii- 
gine  of  unconftitutional  influence,  if  he  is  permitted  to  exercife  it  ar- 
bitrarily, and  without  controul  of  the  courts  of  juftice,  or  to  fet  up 
a  plea,  that  he  is  not  amenable  in  them  :  but  if  he  exercifes  it  im- 
partially on  every  occafion,  when  proper  materials  are  laid  before 
him  to  enable  him  to  bring  a  criminal  profecution,  and  under  the 
dire(5lion  and  controul  of  the  courts  of  juftice,  inftead  of  an  engine 
of  illegal  influence,  it  is  no  more  than  a  proper  mean  of  legal  terror, 
to  prevent  men  from  infringing  the  public  law. 

The  refpondent  does  indeed  fay.  That  he  offered  his  concourfe  ; 
which  he  is  pleafed  to  alledge  was  all  that  could  be  aflced  of  him, 
or  that  he  was  obliged  to  grant ;  and  that  by  virtue  of  that  con- 
courfe, the  petitioner  might,  if  he  had  a  fufficient  intereft  to  in- 
fift  for  punifliment  of  this  crime,  have  brought  the  offenders  to 
juftice. 

The  petitioner  will  not  here  enter  on  a  difcuffion  on  what  might 
have  been  the  cafe,  had  the  King's  Advocate  offered  his  concourfe 
to  the  petitioner  nominatim ;  but  he  would  not  even  fo  much  as  fay, 

that 
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^lat  he  would  give  his  concourfe  to  him  perfonally  j  and  even  when 
fuch  concourfe  had  been  obtained,  it  dill  remained  to  difcufs  the  va- 
lidity of  the  petitioner's  title  to  purfue  ;  which  was  a  queflion  too 
nice  to  be  fuppofed  extricable,  without  much  trouble  and  great  ex- 
pence.  The  petitioner  had  heard  this  topic  much  infilled  on,  when 
his  fuppletory  a<Slion  was  pleaded  before  the  coutt  of  feflion  :  He 
had  been  there  told  in  the  pleadings  at  the  bar,  and  particularly  in.  a 
printed  information  in  behalf  of  Colonel  Scot,  That  nothing  lefs 
than  the  inftance  of  the  King's  Advocate  was  available  to  bring  the 
crime  of  bribery  to  trial ;  nor  had  that  point  received  a  deqifion : 
though,  therefore,  his  private  opinion  had  been,  that  he  had  an  in- 
tereft  to  purfiie,  and  even  though  the  Advocate  had  offered  to  fe- 
cond  that  intereft,  by  lending  his  concourfe  to  him  nominatim ;  yet  he 
was  convinced,  from  what  he  had  heard,  that  the  matter  was  at 
leaft  fo  far  doubtful,  that  it  might  become  the  foundation  of  a  te- 
dious and  expenfive  litigation  ;  more  efpecially  if  the  difpute  Ihould 
be  agitated  as  an  incidental  queftion  in  the  courfe  of  a  criminal  pro- 

fecution ;  and .  if  it  ihould  then  be  determined  againft  them,  he 
would  have  had  the  fame  litigation  to  maintain  that  he  does  now, 
without  any  advantage  gained. 

The  refpondent  is  pleafed  indeed  to  talk  very  lightly  of  this  pofi- 
tion.  That  the  inftance  of  the  King's  Advocate  is  neceffary  to  bring 
thofe  guilty  of  bribery  to  juftice,  and  condemns  it  as  abfurd  and 
untenible.  He  tells  your  Lordfliips,  that  the  acflions  introduced  by 
the  ftatutes  of  the  2d  and  1 6th  of  his  late  Majefty,  are  popular  ac- 
tions, and  require  neither  inftance  nor  concourfe.  But  in  this,  he  is 
endeavouring  to  lead  your  Lordfhips  away  from  the  merits  of  the 
cafe  in  hand.  It  is  not  an  action  founded  either  on  the  2d  or  the 
1 6th  of  the  late  King,  in  which  the  petitioner  demands  his  inftance ; 
neither  of  thefe  relate  to  the  crime  which  he  wants  ftiould  be  punifh- 
ed ;  it  is  an  adlion  at  conunon  law  that  the  petitioner  contends  for : 
^nd  there  it  will  not  be  denied,  that  the  inftance  of  his  Majefty's 
Advocate  is  exceedingly  proper,  and  generally  deemed  to  be  an  ef- 
fential  requiiite ;  at  leaft  the  petitioner  has  the  utmoft  reafon  to  think 
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fo,  after  the  dodtrines  he  heard  pleaded  when  the  fuppletoiy  adtion 
was  in  dependence  before  the  court  of  feffion. 

The  refpondent  aflerts,  *'  That  there  is  nothing  more  fixed  in  the 
law  of  tills  country,  than  that  the  proiecution  of  all  crimes  ad  'uin^ 
diclam  publicam  belongs  to  the  King,  and  to  his  Advocate,  ading^ 
by  his  authority,  and  for  his  intereft.  Hence  it  is,  that  all .  fuch 
adlions  are  under  his  power  and  controul,  to  be  infilled  or  defert- 
ed  as  he  fees  caufe.  No  lawyer  of  this  country  has  ever  fuggefted 
the  leaft  doubt  of  the  Advocate's  power  of  deferting  the  diets  of  all 
^'  acftions  brought  for  his  Majefty's  intereft;  and  no  inftance  ap- 
pears, or  can  be  fuggefted,  of  your  Lordfhips  interpofing  your 
authority  to  ftop  this  part  of  the  execution  of  his  office.'*  And  he 
fubjoins  this  query :  "  If  then  he  is  mafter  of  every  fiich  aiStion^ 
brought  at  his  inftance,  and  may  defcrt  it  when  he  fees  caufe^  how 
can  it  be  maintained,  that  any  private  party  can,  by  your  Lord^ 
*'  fliips  authority,  compel  him  to  take  up  and  profecute  fuch  ac^ 
♦*  tion  ?" 

The  very  principles  on  which  the  refpondent  here  argues,  are 
thofe  which  give  occafion  to  the  demand  made  by  the  petitioner  i. 
it  is  becaufe  the  vindiBa  publica  belongs  to  the  King's  Advocate,  ^  that 
the  petitioner  craves  he  may  be  ordained  to  give  his  inftance  in  the 
criminal  adlion  pointed  out^  But  the  confequences  drawn  from  thofe 
principles,  or  even  the  more  remote  principles  on  which  the  refpon- 
dent feems  inclinable  to  found  thefe,  the  petitioner  can  by  no  means 
agree  to.  The  refpondent  feems  inclinable,  in  the  matter  of  crimi- 
nal actions,  to  view  the  Sovereign  of  Britain  in  the  light  of  an  arbi- 
trary  defpot  quoad  Scotland,  apd  to  confider  the  King's  Advocate  a& 
the  fole  minifter  of  his  defpotifm.  But  it  is  apprehended  your  Lordr- 
fhips  will  view  him  in  another  light.  The  Sovereign  is  the  firft  ma- 
giftrate,  the  pater patride ;  whofe  duty  it  is  to  watch  over  the  lives, 
and  properties  of  the  fubjedls,  and  to  render  them  fecure,  by  execu^ 
ting,  with  vigour,  the  public  laws  of  the  country.  Hence  he  is  in*- 
deed  intrufted  with  the  power  of  naming  all  proper  executive  officers 
of  the  law:  hut  that  power  is  circumfcribed  by  the  law,  and  muft 

be 
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be  exercifed  in  a  legal  mode,  and  under  legal  limitations.  Thus,  it 
is  the  Sovereign  who  commiflions  all  the  judges  in  our  courts  of  ju- 
dicature ;  but  he  muft  grant  them  fuch  commiflions  as  the  law  di-^ 
refts,  and  he  muft  leave  the  judges  to  execute  the  law  after  he  has 
named  them.  He  can  neither  ereft  new  courts  of  judicature,  not 
prcfcribe  new  rules  for  thofe  courts  already  eredlcd,  to  walk  by : 
and  by  no  means  can  he  difpenfe  with  the  laws  already  made.  In 
like  manner,  it  is  his  duty  to  appoint  proper  officers  to  raife  and  in* 
fift  in  thofe  actions  that  concern  the  public,  and  to  bring  them  be- 
fore the  courts  of  juftice  for -difcuffioH ;  but  thefe  officers,  as  well  aS 
die  judges,  muft  be  named  according  to  the  diredlion  of  the  law, 
and  they  muft  execute  the  law  when  once  they  are  named. 

And  though  later  praiftice  feems  to  have  jnvefted  this  mndifla  pu- 
blicam  the. King  atnd  his  officers,  yet  from  the  beginning  that  does 
not  feem  to  have  been  the  cafe,  nor  to  have  obtained  in  the  earlier 
periods  of  our  law.  Thus,  before  the  year  1587,  theinftance  of  the 
King's  Advocate  feems  to  have  been  a  thing  imknown  in  criminal 
profecutions ;  for  by  adl  1587,  ch.  77.  which  is  intitled,  The  King 
may perfenv  all  crimes  •without  the  party ^  it  is  enadled,  "That  the 
thefaurer  and  advocate  perfew  ilaughteris  and  utheris  crimes,  al- 
thoucht  the  parties  be  filent,  or  wald  utherways  privily  agree.'* 
The  King's  Advocate,  therefore,  though  an  officer  named  by  the 
King,  derives  his  power  of  profecuting  crimes,  not  from  any  ema- 
nation of  the  prerogative,  but  from  the  public  law  j  his  office  is  the 
legal  medium  through  which  the  executive  power  of  the  crown  is 
exercifed :  and  the  fame  law  which  hath  invefted  him  with  the  power 
of  profecuting,  hatK  alfo,  in  the  petitioner's  apprehenfion,  laid  him 
under  a  legal  neceffity  of  exercifing  that  power  for  the  behoof  of  the 
public :  it  is  not  left  to  hini  to  make  an  option,  whether  he  fhall  cx- 
ercife  the  power  or  not ;  but  it  is  ena<5led,  that  he  perfew^  although 
the  parties  be  filent.  Where  the  expreffion  hath  been  much  weakef 
than  this,  and  where  it  has  only  been  declared  lawful  for  the  King, 
or  his  officers,  to  do  a  thing,  it  hath  been  adjudged,  that  thefe 
words  imported  a  legal  neceffity ;  for  that  every  thing  that  was  de- 
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dared  lawful,  was  obligatory  on  thofe  invefted  with  a  public  oj£ce^ 
This  was  in  particular  decided  in  the  cafe,  the  Earl  of  Hopeton  cot- 
tra  the  Officers  of  State,  4th  January  1 750,  in  a  queflion  about  the 
interpretation  of  an  unprinted  a<Sl  of  parliament  1592,  relative  to 
mines ;  multo  magis^  therefore,  will  a  ftatute  be  underftood  to  be  ab- 
folutely  obligatory,  where  the  words  in  their  natural  fenfe  import  aa 
obligation.  And,  indeed^  unlefs  the  ftatute  is  interpreted  in  this 
fenfe,  it  muft  be  a  very  imperfedl  and  ine£Fe(5tual  law.  The  obvious 
meaning  and  purpofe  of  it  was,  to  prevent  the  efcape  of  criminals, 
from  the  coUufipn  of  private  profecutors  :  it  was  therefore  thought 
neceflary  to  impofe  a  neceffity  on  fome  perfon  or  other  to  profecute^ 
in  a  public  capacity,  ne  crtmina  maneant  itnpunita ;  and  the  perfbns 
thought  proper  for  this  purpofe,  were  the  Treafurer  and  Advocate^ 
on  whom  it  was  certainly  meant  to  impofe  a  legal  neceffity  of  prole.-^ 

cuting. 

■ 

As  therefore  there  is  a  legal  duty  to  be  exercifed  by  all  the  execu-- 
rive  officers  of  the  law,  though  named  by  the  King ;  fo  there  muft: 
fomewhere  or  other  be  lodged  a  power  of  enforcing  the  exercile  of 

that  duty :  and  where  can  luch  a  power  be  fiippofed  to  be  lodged 
but  in  the  ordinary  courts  of  law,  whofe  office  it  is  to  enforce  every, 
legal  obligation  ?  Judges,  we  know,  may  be  tried  for  malverfatioa 
in  office,  and  puniflied  for  the  denial  as  well  as  the  perverfion  of  ju- 
ftice  :  and  fhall  his  Majefty's  Advocate,  who,  in  the  quality  of  pu- 
blic profecutor,  is  no  more  than  the  procurator- fifcal  of  this  court^ 
fetup  a.  plea  of  immunity,  and  deny  that  he  can  be  controuled,  for 
no  other  reafon,  but  becaufe  he  holds  his  commiffion  from  the  King  ?. 

* 

Does  not  every  judge  do  the  fame  ?  And  is  not  every  judge,  though 
vefted  with  a  fupcrior  charadler,  amenable  for  his  condudl  in  the  ex- 
ercife  of  his  office  ? 

The  refpondent  tells  your  Lordfhips,  That  no  lawyer  has  ever  fug*- 
gefted  the  leaft  doubt  of  his  Majefty's  Advocate's  power  of  deferting 
the  diets  of  all  adlions  brought  for  his  Majefty's  intereft.  In  this,, 
liowever,  there  is  a  clear  abufe  of  words.  It  is  not  the  King's  Advo- 
cate, who.  deferts  diets  j  it  is  your  Lordfliips  J  who,  as  you  only  can: 

continue 
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continue  diets,  fo  you  only  can  defert  them.  And  accordingly,  in 
every  cafe  where  a  diet  has  been  deferted,  it  will  be  found,  that  the 
record  bears.  The  court  deferted  the  diet  j  and  not  the  King's  Advo- 
cate. ,  And  accordingly,  your  Lordihips  will  defert  a  diet,  whether 
the  King's  Advocate  agrees  to  it  or  no,  where-ever  an  informality  in 
the  libel  is  found,  where  the  executions  are  improper,  or  where  any 
other  legal  bar  occurs  to  prevent  a  trial  from  proceeding.  The  fame 
thing  you  will  do,  where  no  profecutor  appears  to  infift,  or  where,, 
when  he  does  appear,  he  declines  infifting.  In  fhort,  deferting  the 
diet  is  the  technical  term  of  this  court  for  difmiffing  an  adion  before^ 
the  verdidl  of  a  jury  is  returned  ;  and  the  part  that  the  King's  Advo- 
cate adls  in  it,  is  no  more  than  this,  that  when  he  is  fenfible,  either 
that  he  has  been  mifinformed  in  the  merits  of  the  caufe,  and  that 
therefore  there  is  no  profpedl  of  convicting  the  pannel,  or  that  the 
pannel  would  have  a  legal  plea,  in  confequenee  of  v/hich  the  trial 
mud  come  to  nothing,  he  fometimes  confents  that  the  diet  fhall  be 
deferted  :  in  other  words,  he  declares,  that  he  is  not  to  infift  in  the 
libel ;  whereupon  your  Lordfhips  defert  the  diet,  becaufe  no  perfon^ 
appears  to  profecute.  But  after  the  King's  Advocate  has  once  given. 
his  inftance,  even  though  he  fhould  incline  to  defift  from  the  prole- 
cution,  yet  your  Lordihips  will  not  defert  the  diet  if  another  profd- 
cutor  appears,  and  offers  to  infift,  7ifque  ad  fententianiy  even  although, 
the  crime  fhould  be  fuch  as  in  its  own  nature  not  to  admit  of  a  pri- 
vate profecutor.  A  ftrong  inltance  of  this  kind  occurred  in  the  cafe 
of  his  Majefty's  Advocate  and  Carruthers  contra  Col.  Charteris,  f  N°  36.],. 
who  was  tried  before  your  Lordfliips  for  a  rape ;  which  crime  being, 
one  of  the  four  pleas  of  the  crown,  the  profecution  of  it  belongs^ 
more  properly  to  the  ofDce  of  tiie  King's  Advocate,  than  tliat  of  al- 
moft  any  other  crime  whatever  :  yet  there  the  crown -lawyers,  de- 
clared, they  would  not  concur  in  tlie  profecution ;  and  though  the: 
Advocate's  inftance  had  been  given,  they  difclaimed  the  adlion.  The 
hufband  of  the  woman  who  was  ravilhed,  however,  appearing,  and. 
infifting,  your  Lordfliips  would  not  defert  the  diet :  on  the  contra- 
^%  y^^^  proceeded,  and  the  trial  went  on  j  the  verdi<fl  of  a  jury  was. 
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returned ;  and  a  fentence  was  pronoiinced  on  that  verdict.  The 
power  of  the  King's  Advocate,  therefore,  in  commanding  the  diets 
of  this  court,  will,  npon  examination,  turn  ont  to  be  much  more 
inconfiderable  than  he  feems  to  imagine  it  is.  In  fa<St,  it  is  plain, 
he  has  no  power  of  this  kind,  but  what  is  under  controul  of  the 

court. 

The  refpondent  next  enters  into  a  detail  of  the  manner  of  bringing 
offenders  to  trial  before  the  circuit-rcourts,  of  the  prefentmen^  that 
are  neceffary  to  be  made ;  and  then  he  tells  your  Lbrdfhips,  that  he 
may  or  may  not  bring  criminals  thus  prefented  to  trial  as  he  pleafes  : 
and  he  contends.  That  as  there  is  no  inilance  of  a  complaint  brought 
againft  the  King's  Advocate,  on  account  of  not  bringing  fuch  crimi- 
nals to  trial,  fo  there  is  no  room  for  fuch  a  complaint,  nor  is  it  com^- 
petent  by  the  law. 

This  is  the  very  plea  that  he  ufes  againft  the  petitioner :  but  if 
fuch  a  complaint  fliould  be  brought,  it  is  humbly  apprehended,  that 
if  fufficient  evidence  appeared  to  have  been  laid  before  the  King's 
Advocate,  to  create  a  probability  of  eftablifhing  the  guilt  of  the  crimi- 
nal prefented,  you  would  not  confider  it  as  incompetent.  That  no 
fuch  complaint  has  been  brought  fince  the  a<5l  S^o  Jnrue^  afiords  no 
argument  that  fuch  a  complaint  would  not  be  well  founded.  Every 
cafe  muft  once  have  been  without  a  precedent ;  and  from  new  cafes, 
precedents  for  after  cafes  muft  arife.  Before  that  aiSl,  the  King's 
Advocate  had  no  concern  in  prefentments  from  counties^  till  they 
came  to  be  infifted  in  by  his  deputes  at  the  circuits.  By  the  old  law, 
the  dittay  was  taken  up  in  the  counties ;  it  was  tranfmttted  to  the 
clerk  of  jufticiary  ;  who  from  that  made  up  the  porteous-roU  for  the 
diftridl  of  each  circuit-town,  containing  the  charge  againft  every  cri*- 
minal,  in  the  form  of  an  indidlment,  in  which  the  inftance  of  his 
Majefty's  Advocate  was  feldom  or  never  mentioned  :  fo  that,  in  thofe 
days,  till  fuch  time  as  the  crime  was  brought  to  adlual  trial,  the  of- 
fice of  the  King's  Advocate  was  not  concerned.  The  time,  therefore, 
has  not  been  very  long,  during  which  it  was  poffible  for  the  coun- 
ties to  complain  of  the  King's  Advocate  for  refufing  to  give  his.inr* 
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ftance ;  and  within  that  time,  it  is  believed,  hardly  any  inflances 
have  occurred,  where  a  profecution  was  infilled  on,  and  inftance  re- 
fufed.     If  improper  prefentments  have  been  fent  up,  and  thofe  who 
fent  them  have  been  fatisiied  of  their  impropriety,  fo  as  not  to  infift 
for  their  being  brought  to  trial,  after  the  King's  Advocate  had  de- 
clined to  try  them,  that  is  nothing  to  the  prefent  queftion.      But 
both  before  the  a6l  S'uo  Anme^  in  cafe  the  Advocate  refufed  to  infift 
on  a  well-founded  indidlment,  contained  in  the  •porteous-roll,  and 
fince  that  ftatute,  in  cafe  he  had  refufed  his  inftance,  when  urged  to 
give  it,  on  a  well-founded  profecution,  it  can  hardly  be  doubted^ 
but  that,  on  a  proper  reprefentation  to  this  court,  the  cafe  would 
have  been  remedied,  in  cafe  it  had  admitted  of  a  remedy ;  and  in 
cafe  it  had  not  admitted  of  a  remedy,  there  is  as  little  doubt,  but 
that  the  King's  Advocate  was  puniftiable  for  his  breach  or  negle<5l  of 
duty. 

For  there  is  no  queftion,  that,  both  by  the  Civil  law  and  by  ours, 
the  crimen  pnen^aricntionis^  or  collufion  of  the  profecutor  of  a  public 
crime  with  a  criminal,  is  highly  cenfureable ;  and  there  is  as  little: 
doubt,  but  that  either  the  refiifal  of  official  inftance  for  the  profecu- 
tion of  a  crime,  when  attended  with  the  effeift  of  making  the  crimi- 
nal efcape,  or  defifling  fix^m  the  profecution  under  fuch  circumftan-- 
ces  as  to  give  the  criminal  an  opportunity  of  procuring  an  impro- 
per fentence  abfolvitory,  would  be  confidered  in  no  other  light  thaa 
as  the  crime  of  collufion,  and  muft  be  puniftiable  as  fuch :  but 
where  the  criminal  hath  not  efcaped  by  means  of  fuch  official  collu- 
fion, there  being  ftill  room  for  a  remedy  by  a  proper  exertion  of  the* 
official  powers  of  the  public  profecutor,  there  a  court  of  juftice  will! 
interpofe,  and  oblige  him  to  exert  thofe  powers. 

The  refpondent  argues.  That  a  court  of  juftice  intermeddling  im 
fuch  a  matter  would  tend  to  renew  the  method  of  trial  by  precog- 
nition, which  was  formerly  exercifed  by  the  privy  council  of  Scot- 
land, to  the  great  iiuifance  of  the  country,  but  which  are  exprefsly 
prohibited  by  the  conuniffion  ereifting  the  court  of  jufticiary  into  its 

prefent  fornu 
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What  commiffioii  the  refpondcnt  here  points  at,  the  petitioner  is  at 
a  lofs  to  guefs.  The  adl  1672,  which  is  the  only  legal  commiffion 
conftituting  the  court  of  juiliciary,  has  not  one  word  in  it  about  a 
precognition,  or  any  thing  relative  to  a  precognitioii ;  and  it  is  well 
known,  that  your  Lordfhips  have  taken  precognitions,  for  the  pur- 
pofe  of  informing  his  Majefly  s  Advocate,  at  no  very  diftant  period 
of  time;  and  there  feems  to  be  no  objedlion  againfl  your  judging 
what  is  the  duty  of  his  Majefly 's  Advocate  in  confequence  of  fuch  a 
precognition  when  taken,  that  does  not  lie  againfl  taking  the  pre- 
cognition itfelf.  The  taking  fuch  precognitions,  or  the  judging  of 
the  duty  of  the  King's  Advocate  in  confequence  of  them  when  taken, 
do  not,  in  the  mofl  diflant  degree,  refemble  thofe  trials  by  precog- 
nition which  were  in  ufe  to  be  carried  on  formerly  in  the  privy 
council,  and  were  juflly  complained  of  by  the  whole  nation  j  for 
thefe  were  intended,  not  for  the  furtherance,  but  for  the  deftruc- 
tion  of  public  juflice :  and  though,  at  firfl  mention  of  them,  one 
would  be  led  to  think,  that  they  were  engines  of  cruelty  intended 
to  opprefs  the  innocent ;  yet,  in  fadl,  they  were  quite  otherwife, 
they  were  engines  of  miniflerial  partiality,  calculated  to  fcreen  and 
favour  the  efcape  of  the  guilty  :  for  a  trial  by  precognition  generally 
proceeded  at  the  inflance  of  a  pannel ;  it  was  held  intra  privates  pa-^ 
rietes ;  and  the  perfon  at  whofc  inflance  it  proceeded^  was  at  liberty 
to  bring  what  evidence  he  pleafed  at  whatever  time  he  thought  pro- 
per. Hence  he  generally  chofe  a  time  for  adducing  his  witnefles 
when  the  profecutor  was  necefTarily  abfent ;  fo  that,  by  their  not 
beinp"  properly  crofs-queflioned,  and  by  no  contradiclory  evidence 
being  adduced,  one  half  of  the  truth,  at  leafl,  if  not  the  whole, 
was  concealed  :  and  often,  without  the  profecutor  being  heard  at  all 
in  the  matter,  the  pannel  was  difmifTed  by  the  privy  council ;  and 
this  was  pleaded  as  a  res  judicata  in  every  criminal  court.  But  the 
precognitions  that  are  in  ufe  now-a-days  are  no  more  than  prepara- 
tory fleps  to  a  trial :  and  when  a  legal  trial  is  brought  on,  they  are 
no  longer  of  any  force  or  effeifl ;  they  pafs  not  to  the  knowledge  of 
am  aflize  j  nor  can  they  ferve  any  other  purpofe,   than  that  of  di- 
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re<fting  his  Majefty's  Advocate  how  to  lay  his  libel,  and  adduce  his  e- 
vidence. 

Hence,  though  even  your  Lordfliips  were  to  pafs  a  judgement  on 
the  import  of  what  is  contained  in  a  precognition,  for  the  purpofe 
of  determining  whether  his  Majefty's  Advocate  fhould  be  obliged  to 
give  his  official  inftance  in  a  particular  cafe,  ftill  that  judgement 
could  have  no  efFe<5l  whatever  on  the  merits  of  the  trial,  nor  in  the 
leaft  prejudge  the  pannel  in  his  defences :  for  that  judgement  would 
make  no  part  of  the  record  of  the  trial ;  it  would  not,  any  more  than 
the  precognition  itfelf,  pals  to  the  knowledge  of  an  affize.  The  pan- 
nel would  be  judged,  on  the  evidence  of  the  part  of  the  profecutor, 
and  on  that  brought  by  himfelf  in  exculpation,  in  prefence  of  the 
jury;  and  the  verdi6l  of  the  jury,  founding  on  that  evidence,  would 
be  the  only  rule  for  the  fentence  of  your  Lordfliips. 

Neither  would  the  pannel  be  any  more  prejudged  in  point  of  law, 
than  in  point  of  fadl,  by  an  order  of  your  Lordfhips  upon  the  King's 
Advocate  to  give  his  official  inftance  for  bringing  a  crime  to  trial. 
By  fuch  an  order  you  do  not  determine  the  relevancy  of  the  fa<£ls 
charged  previous  to  it ;  you  do  not  call  on  the  perfon  accufed  to 
plead  his  defences  in  law  :  all  thefe  are  entire  to  him  after  the  profe- 
cution  is  once  brought ;  and  there  is  nothing  at  all  incompatible,  in 
a  perfon  being  properly  called  into  court  at  the  inftance  of  his  Ma- 
jefty's Advocate  upon  a  crimiiiLal  indictment,  even  by  order  of  the 
court  itfelf,  and  that  perfon  being  afterwards  difmiiled  on  account 
of  the  irrelevancy  of  the  libel. 

The  court  of  king's-bench  in  England  go  daily  much  farther.  An 
information  may  there  be  exhibited,  and  leave  craved  of  the  court 
to  file  it ;  and  the  court  will  make  a  rule  for  the  perfon  againft 
whom  fuch  information  is  exhibited,  to  fliow  caufe,  againft  a  day 

certain,  why  it  fliould  not  be  filed ;  and  if  the  party  does  not  appear 
to  fliow  caufe  againft  that  day,  the  information  is  filed.  But  even 
though  he  fliould  appear,  and  fliow  caufe,  and  though  that  caufe 
fliould  be  found  infufficient  in  confequence  whereof  the  information 
is  filed^  ftill  every  defence  in  law  and  in  fadl  is  competent  to  him, 
U  O  o  and 
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and  he  is  at  liberty  to  urge  them  all  in  the  courfe  of  a  legal  trial,  and 
to  avail  himfelf  of  them. , 

In  determining,  therefore,  in  any  particular  cafe^  whether  the 
King's  Advocate  ought  to  give  his  official  inflance  to  the  profecution 
of  a  crime,  your  Lordihips  give  na  judgement  on  the  merits  of  the 
criminal  profecution.  itfelf^  nor  do  you  do  any  thing,  that  can  tend  to 
prejudice  the  intereft  of  Ihe  pannel;  nothing  is  determined  with  re- 
fpe<5l  to  him  i  it  is.  the  duty  of  the.  King's  Advocate  only  that  is 
imder  your  eye,,  and  the  fole  thing  that  you  inquire  after  is,  whe- 
ther that  Advocate  has  done.  hi&  duty,  or  hot  ?  With  equal  proprie- 
ty that  it  is  ailedged,  your  Lordihips,^  by  examining  whether  thei 
King's  Advocate  ought  to  give  hisinftance  in  a  criminal  trial,  or  not, 
prejudge  the  merits  of  that  trial,  it  might  be  faid,  rfiat  the  court  of 
ieflion,  when,  oa  the  31ft  January  1633,  they  ordained,  the  Advo^ 
gate  to  give  his  concurrence  to  two  bills.  oL  improbation,  at  the  in- 
ftance  of  the  Earl  of  Abercorn  and  James  Inglis j  againft  their  vaf- 
ials,  that  that  court  prejudged  the  merits  of  thofe  improbations.  In. 
fa(5l,  however,  they  did  no  fuch  thing ;  they  faved  all  defences  even 
to  the  Advocate  him&lf  againft  the  improbations.  And  there  is  no, 
more  reafon  for  fiippoiing,  that  an  inquiry,  whether  the  King's  Ad- 
vocate has  done  his  duty,  in  refufing  his  inftance  in  a  particular  cafe,, 
would  prove  a  prejudicial  a<flion  to.  the  merits  of  the  cafeitlelf,  tham 
for  faying,  that  the  adl  of  federunt  above  mentioned  was  a  prejudi- 
cial judgement  on  the  merits  of  the  improbations;. , 

In  fadl,  your  Lordfliips  do,  in  every  criminal  cafe,  before  it  comes- 
to  trial;   pronounce  a  judgement  which  might  more  juftly  be  termed 
prejudicial  than  the  one  which  is  now  demanded.    For  no  criminal t 
liimmons  can  pafsthefignet  of  jufticiary,.  unlefs  upon  a:  bill,  con- 
taining the  whole  fubftance  of  the  libel,   which  is  prefcnted  to  you, 
and  on  which  a  warrant  is  obtained  for  iifuing  criminal  letters ;  and 
there  can.be  little  doubt,  that  if  a  bill  fhould  be  prefented,  which, 
€x  facie^  contained  in  it  nothing  of  a  criminal  nature,  your  Lord- 
fiiips  would  refufe  jomv  fat  to  the  defire  of  the  bill,  and  no  criminal- 
letters  could  be  iflued.    By  your  fignature  on  the  bill,  thercfpre,  you,^ 
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in  fomc  fort,  judge  of  the  relevancy  of  the  accufation :  yet  fuch 
judgement  was  never  yet  deemed  to  be  prejudiciall  to  the  merits  of 
the  caufe  :  and  the  pannel,  when  called  to  the  bar,  in  confequence  of 
a  citation  given  him  on  the  criminal  letters,  hath  never  been  held  to 
be  precluded  from  pleading  every  defence  in  law  againf^  the  relevan- 
cy of  the  libel ;  nay,  in  former  times,  there  are  numberlefs  inftances 
of  fuch  libels  being  difmiffed  as  altogether  irrelevant. 

The  refpondent,  towards  the  end  of  his  j^nfwers,  pleads  the  powers 
of  his  office  in  very  high  terms  :  he  denies  that  he  is  under  the  di- 
redlion  of  any  court  whatever :  he  tells  your  Lordfliips,  that  there 
have  been  inftances  of  recommendations  from  this  court,  from  the 
court  of  feffion,  and  from  the  court  of  exchequer,  to  profecute  par- 
ticular offences,  occafionally  fallihg  under  the  obfervation  of  the 
judges  ;  but  that  no  inftance  occurs  on  record,  of  fuch  profecufeions 
being  ordered.  From  which  he  concludes,  that  he  is  not  bound  to 
obey  the  diredlions  given  him  by  any  court  whatever. 

The  petitioner,  however,  differs  from  his  Majefty's  Advocate, 
both  as  to  the  fads  themfelvcs,  and  as  to  the  conclufions  he  draws 
.from  thefe  fads.  In  whatever  terms  courts  have  been  in  ufc  to  ad- 
drefs  the  Advocate,  when  they  direded  him  to  exert  his  official 
.  powers,  that  cannot  afford  an  argument,  that  he  lay  xmder  no  obli- 
gation to  obey  thofe  directions :  they  might  ufe  the  word  recommend; 
but  where  the  terms  of  that  recommendation  were  explicit,  it  is 
much  the  fame  thing  as  if  they  had  commanded.  Thus,  when  the 
court  of  feffion  appoint  counfel  to  appear  for  any  pcrfon  in  a  parti- 
cular emergency,  the  expreffion  they  generally  ufe  is.  That  they  rc- 
.  commend  it  to  fuch  counfel ;  but  it  cannot  be  doubted,  that  fuch 
recommendation  has  the  force  of  a  command ;  and  that  if  thofe  to 
whom  it  is  direded  fhould  contemptuoufly  negled  it,  they  would 
be  cenfured  by  the  coiirt  for  fuch  negledl.  In  like  ncianner,  though 
both  this  court,  and  the  courts  of  feffion  and  exchequet,  may  have 
been  in  ufe  to  give  diredions  proceeding  from  themfelvcs  ex  officio 
to  tibue  King's  Advocate,  in  the  way  of  recommendation  j  yet  ftill 
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fuch  recommendation  imported  an  obligation  oa  him  to  do  what 
was  recommended  to  him. 

But  a  little  attention  will  ihow,  that  thefe  courts  have  not  always 
been  fa  delicate  towards  his  Majefty*s  Advocate,  as  to  ufe  this  ex- 
preflion  of  recommending.  In  the  cafe  mentioned  in  the  petition^  of 
the  complaint  of  the  Earl  of  Abercom  and  James  Inglis  againft  the 
Advocate^  31ft  January  1633,  ^^^7  ordained  the  Advocate  to  fub- 
fcribe  the  bills,  and  made  a  general  order  with  refpedl  to  his  duty 

in  time  coming. The  refpondent  objedls  to  the  authority  "of  this 

precedent :  he  fays,  the  adlion  of  improbation  is  of  a  civil  nature, 
and  therefore  cannot  apply  to  the  prefent  cafe.  Admitting  it  to  be 
fb,  yet  flill  an  adiion  of  improbation  is  a  cafe  wherein  the  official 
powers  of  the  Advocate  are  concerned ;  and  as  it  occurred  in  a  civil 
court,  it  fufficiently  £hows,  that  his  official  powers,  in  fo  far  as  the 
jurifdi<5lion  of  the  court  of  feffibn  was  concerned;  were  underftbod  to 
be  under  their  controul.  But  furtheri  the  adlion  of  improbation  is 
in  reality  a  criminal  action,  and  the  concourfe  of  the  King's  Advo^ 
cate  feems  chiefly  intended  to.  aid  the  criminal  conclufibns  of  the  ac- 
tion. This  precedent,  therefore,  is  a  precedent  in  point,  that  the 
office  of  the  King's  Advocate,  in  fb  far  as  the  punifhment  of  crim« 
and  the  power  of  criminal  profecutfon  belong  to  it,  is  under  the 
controul  and  diredlion  of  the  courts  of  juftice..  It  cannot  be  expedfc- 
ed,  that  the  petitioner  fhould  be  able  to  lay  before  your  Lordfhips 
the  various  inflances  that  have  occurred,  wherein  the  court  of  &ffion 
have  diredled  the  King's  Advocate  in  what  manner  his  office  was  to 
be  exercifed ;  fuch  incidents  do  not  ufually  appear  in  our  printed 
collections  of  decifions :  even  the  cafe  above  mentioned  is  not  to  be 
foimd  in  any  printed  collection ;  and  had  it  not,  in  confcquence  of 
the  general  order  relative  to  the  duty  of  the  King's  Advocate,  been 
iijferted  in  the  books  of  federunt,  the  memory  of  this  precedent 
would  have  been  lofl.  The  petitioner,  however,  will  mention  two 
other  cafes,  where  the  court  of  feffion  not  only  diredled  the  con- 
courfe of  the  King's  Advocate  to  be  given,  but  even  his  inftance. 
One  of  them  we  find  narrated  in  a  very  late  collection  of  decifions, 
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in  the  cafe  of  Barbara  Newlands  contra  Alexander  Ncwlands,  decided 

June  1 74 1,  in  the  following  words.     "  nth  June  1577.    The 

**  Lords  of  Council,  ex  officioy  ordained  letters  to  be  direiled  at  the  in-- 

"  Jiance  of  our  Sovereign  Lord's  Advocate^  to  warn  Malcolm  Bower 

and  Henry  Anderfon  to  compear  perfonally  before  the  faid  Lords, 

2 1  ft  inftant,  with  continuation  of  days,  to  anfwer  to  fuch  things 

^^  as  fhall  be  inquired  at  them,  under  the  pain  of  rebellion,  and. 

**  putting  them  to  the  horn." 

•    The  other  cafe  is  to  be  found  in  Lord  Fountainhall^s  coUedlion  of 
decifions,  3d  November  1698 ;  where  it  is  reported  in  the  following 
words,    "  William  Johnfton  in  Haddington  having  puriued  his  bro- 
ther Robert,  for  redu<^on  and  improbation  of  a.  difpofidon  made 
by  their  father  to  the  faid  Robert,  of  his  whole  eftate  and  move- 
ables ;  and  the  inftrumentary  vsritnefles  being,  examined^  two  of 
^^  them  acknowledged  their  fubferiptions,  but  confefled  they  did  not 
^^  hear  the  defunA  difponer  give  warrant  to  the  notars  to  fubfcribe 
**  for  him;  and  the  third  denied  it  was  his  hand-writ,  or  that  he 
was  at  Pople-mill  (where  it  bears  to  befigned)  at  that  time.     The 
I^rds,  at  adviiing,  were  clear  to  find  the  writ  null,  and  not  pro- 
^*  bative  j  but  ftuck  as.  to  the  falfehdod,  feeing  twp  of  them  acknow- 
ledged they  figncd  aS  withdSeSi  in  the  pi?efence  of  the  difponer,,  and 
only  the  third  denied  hi&  fiibfcriptioqt  i  and  before  anfwer  to  the 
*^  falfehood,  or  Facnitting  them<  to  the  criminal  court,  ordained  all 
V  the  parties  on  life  to  he  cited  at  the  King^s  Advocate^ s  it^apcey  to  be 
^*  re*examined,,  for  expifeating  the  falfehpodi  if  any  be;  for  the 
**  Lords  objerucdy  where  the  parties  got  tbenvrits  reduced^  they  thought 
"  themfehves  no  farther  concerned  to  infiflany  more^  and  declined  the  ex-^ 
'*  pence  of  profecuting  the  criminal  partV 

In  paifing,  it  may  be  obferved  on  tiiis  decifion,  that  it  deftroys. 

the  hypothefis.  the  refpondent  builds  on  the  civil  nature  of  the  a(5iioa 

of  improbation,  as  if  it  was  owing  to  that  that  he  is  obliged  to.  give 

his  concourfe  in  that  a<5tion :   for  here  the  civil  part  of  the  adtioni 

I  was  brought  to  a  conclufion  by  a  fentence,  and  nothing  remained 

but  to  proceed  to  the  criminal  part,  in  which  the  court  took  the  di- 
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rciflion  of  the  inftance  of  the  King's  Advocate  ;  and  that  too,  as  ap* 
pears  from  the  narrative  of  the  decifion,  with  a  view  of  founding  a 
profecution  for  forgery  in  this  court,  to  which  they  had  it  in  view 
to  remit  the  forgers;  and  this,  although  they  had  a  proper  party  in 
court  for  carrying  on  the  a6lion,  who  does  not  appear  to  Iiave  refii- 
£ed  to  infift :  but  the  court  feeing  a  probability  that  public  juftice 
Tnight  be  fruftrated,  though  they  might  have  compelled  the  purfiier 
to  infift  ufque  ad  fententiam  ;  yet  they  chofe  to  order  the  profecution 
to  go  on  in  the  name  of  the  King's  Advocate,  who,  as  the  public 
profecutor,  feemcd  more  immediately  boimd  to  profecute  a  queftion 
of  public  juftice. 

It  is  not  to  be  doubted,  that  if  one  were  to  go  to  the  records  of  the 
court  of  feftion,  upon  an  accxuate  fearch,  many  other  precedents  of 
the  like  kind  might  be  found.  Theft,  however,  are  fufficient  to 
ihow,  that  they  have  made  no  diftin6tion  between  thb  infiance  and 
the  ctmcourfc  of  tbe  King's  Advocate,  but  have  confidered  that  both 
were  alike  under  their  controul. 

And  with  refpe^Sl  to  this  court,  it  is  humbly,  apprehended,  that  as 
the  duty  of  the  King's  Advocate  here  was  from  the  begimiin^^no 
more  than  tliat  of  a  procurator-fifcal ;  io  he  ftood  in  the  feme  relation 
to  the  court  that  procurators-fifcal  do  to  inferior  courts ;  and,  as  an 
o£5icer  of  court,  was  as  much  under  the  dire<£tion  of  the  judges,  as 
procurators-fifcal  are  in  the  courts  in  which  they  pradlife.  And  ac- 
cordingly, if  the  earlier  pradlice  of  the  court  is  looked  into,  it  will 
be  found,  that  that  was  the  cafe.  Thus,  originally,  it  was  not  the 
King's  Advocate,  but  the  court  itfelf,  that  madb  inquiry  after  ma- 
lefacftors ;  asjis  evident  from  the  ftatute  of  Alexander  II.  ch.  2.  "  Sta-* 
^^  tuit  Dominus  Rex  Alexander,  illuftris  Rex  Scotise,  de  concilio  et 
^*  ailenfu  venerabilium  patrum,  epifcoporum,  abbatum,  comitum, 

baronum,  ac  proborum  hominum  fiiorum  Scotix,  ut  ju/Hciarius 

fuus  Laudoma  diligentetn  et  privatam  inquifitiotum  faciat  de  inalefac- 
•*  toribus  terrae,  et  eorum  receptatoribus,  per  facr amenta  trium  hami^ 
^^  num  banorum  et  Jidelium^  una  cum  facramento  Jenefcalliy  de  fingulis 
^  villis  fingulorum  vicecomitatuum  infra  balliam  fuam,  prxterquam 
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*^*  in  Gallnidia,  qui  leges  fuafe  habent  fpcciales,  Et  fi  quos,  per  dic- 
•'  tarn  inquifitionem  legaliter  fadtam,  invenerit;  eos  feftinanter,  per 
"  fervientes  Domini  Regis^  ciun  auxilio  hominum  domini  viltei 
'^  iklvo  faciat  attachiari,  et  ad  certum  diem  et  locum  coram  ju/Hciario 
*'  per  fidele  vicinetum  tranjeantr  Afterwards,  either  by  fome  law 
which  is  now  loft,  or  by  prat^ice,  it  obtained,  that  the  Juftice-Clerk 
became  the  proper  officer  for  taking  up  dittay ;  and  accordingly  he 
is  mentioned  as  fach  in  all  our  ftatutes,  from  the  beginning  of  the 
reign  of  James  L  downwards  to  that  of  James  VI.  and  it  was  only 
that  officer  who  made  out  indidhnents,  or  had  the  power  of  bringing 
criminals  to  trial.  But  in  the  year  15&7,  commiffioners  of  dittay 
were  appointed  for  the  feveral  counties,  who  feem  to  have  been  vett- 
ed with  the  fole  power  of  indidhnent,  and  making  up  the  porteous*- 
roll  for  the  circuits,  and  even  for  the  counties  of  Edinburgh,  Had- 
dington, and  Linlithgow.  And  on  this  footing  matters  feem  to  have 
continued  down  to  the  8^  Anrut,  Ita  all  thefe  cafes,  therefore,  the 
duty  of  the  King's  Advocate  was  no  more  than  that  of  a  procurator- 
^cal,  to  follow  out  the  indidiments  that  had  been:  made  up  by  the 
proper  officer.  His  inftance  was  not  regarded  in  the  beginning  of  a 
profecution;  for  the  indidlment  was  made  up  without  his^knowledge 
or  confcnt,  and  was  prefented  to  the  juftice-ayre,  where  he  profecuted 
it  officially.  It  is  true,  that  after  the  adl  1587,  ch.  83.  he  mighr 
pnrfue  by  way  of  criminal  letters  at  his  own  inftance :  but  in  thofe 
days  there  was  no  neceffity  for  compelling  him.  in.  any  cafe  to  give 
his  inftatice,  becaufe  the  proper  remedy  was,  to  lodge  an  information- 
with  the  commiflioners  of  dittay,  on  which  the  perfbn  informed  a- 
gainft,  might  be  indidled,  and  put  into  the  porteous- roll:  There  is 
no  queftion,  however,  but  that  if  the  Advocate  had  refuftd  to  pro- 
fecute  an  indidlment  regularly  ferved  on  a  pannel,  your  Lordfhips 
would  have  interpofed  to  compel' him  to  do  his  duty  as  an  officer  of 
court;  and  there  can- be  as  little  queftion,  that  now  when  his  in- 
ftance feems  to  have  become  an  eflential  requifite  in  the  profecution 
of  a  public  crime,  that  your  Lordfliips;  upon  an  improper  refufal  of 
that  inftance*,  will  compel  him  to  give  it,  11c  crimina  numcant  impunitai 
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And  as  to  the  court  of  exchequer,  as  that  court  is  altogether  an 
Englilh  court,  and  proceeds  upon  the  principles  of  Englifli  laW,-  and 
by  Englifti  forms,  it  is  humbly  apprehended,  that  whatever  the  pri- 
vileges of  the  King's  Advocate  may  be  underftood  to  be  there,  that 
can  have  no  effedl  on  the  nature  of  the  ojfice  in  your  Lordfhips  court 
It  is  believed,  however,  that  in  the  coxirt  of  exchequer,  the  King's 
Advocate  is  no  lefs  under  the  direction  of  the  court,  than  he  is  in 
the  courts  of  fcflion  and  judiciary.  The  petitioner,  however,  will 
not  enter  into  an  accurate  difcuflion  of  this  matter.  The  court  of 
-exchequer  is  of  no  long  (landing  in  this  country ;  and  it  is  believed, 
it  feldom,  if  ever,  happens,  that  the  King's  Advocate  infifts  in  his 
own  name  in  that  court,  moft  profecutions  being  carried  on  by  in- 
formations in  the  name  of  the  officers  of  the  revenue.  In  difputing 
upon  this  point,  therefore^  the  petitioner  would  be  obliged  to  quote 
the  laws  and  recur  to  the  precedents  of  another  country,  in  which 
his  counfel  are  not  fufficiently  verfant ;  though  it  is  believed,  upon 
inquiry,  it  will  be  found,  that  the  courts  in  England  not  only  recom- 
mend to,  but  even  dire<5l  the  attorney-general,  in  points  relative  to 
the  duty  of  his  office :  and  the  office  of  his  Majefty's  Advocate,  in 
the  court  of  exchequer,  it  is  apprehended,  is  precifely  of  the  fame 
nature  widi  that  of  the  attorney-general  in  England.  Thefe  matters, 
however,  are  not  hujus  loci ;  the  petitioner  is  here  confidering  what 
is  the  nature  of  the  office  of  King's  Advocate  by  the  law  of  Scotland  j 
and  whatever  may  be  the  cafe  of  the  exchequer,  which  is  a  court  that 
proceeds  by  a  foreign  law,  and  by  foreign  forms,  that  has  no  con- 
nedtion  with  the  nature  of  the  office  in  this  court. 

The  petitioner,  therefore,  apprehends,  that  in  all  the  King's  courts, 
the  King's  Advocate  is  not  only  judicially  amenable  to  each  for  his 
condudl  in  the  exercife  of  his  office  in  that  particular  court,  but  is 
alfo  under  their  dire<5lion,  and  bound  to  obey  their  orders :  they  are 
the  King's  judges,  and  he,  as  the  King's  fervant,  muft  receive  di- 
re flions  from  them. 

The  King's  Advocate,  in  the  character  of  public  profecutor  at  his 
own  inftance,  is  not  an  officer  of  the  common  law,  the  inftitution 

of 
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of  whofe  office  lies  beyond  the  memory  of  record.  Were  that  the 
cafe^  there  would  be  more  field  for  his  arrogating  to  himfelf  extra- 
ordinary powers  and  extraordinary  privileges  :  but  it  is  clear,  that 
in  that  capacity^  he  is  a  creature  of  fpecial  ftatute,  having  this  power 
given  him  by  the  aA  1597  ^hove  quoted.  As  therefore  his  powers 
are  given  him  by  flatute,  fo,  it  is  apprehended,  by  ftatute  only  they 
ought  to  be  explained  :  they  cannot  be  extended  wider  than  the  fta- 
tute authorifes  them  to  be ;  and  it  will  not  be  fuppofed,  that  unufual 
privileges  are  implied  in  the  words  of  the  ftatutes  that  gave  him  his 
powers.  There  is  no  foundation  in  them  for  that  very  extraordina- 
ry privilege  which  he  claims,  of  not  being  amenabFe  in  the  ordinary 
courts  of  juftice,  and  being  accountable  only  to  the  fovereign  for  the 
execution  of  his  office.     As  therefore  the  ftatutes  themfelves  give  no 

warrant  for  fuppofing  him  vefted  with  fuch  a  privilege,  £0  there  is 
no  precedent  in  any  court  tending  to  this  purpofe;  on  the  contrary, 
many  precedents  have  been  quoted  that  have  an  oppofite  tendency. 
The  refpondent,  therefore,  cannot  be  allowed  to  argue  at  large  con- 
cerning the  powers  of  his  office  from  hypothefes  and  fuppofals.  The 
laws  that  made  him  are  ftill  in  exiftence  ;  and  from  thefe  laws  only 
can  it  be  judged  what  powers  and  privileges  were  meant  to  be  be- 
ftowed  on  him.  Befides  that  there  is  not  the  moft  remote  foundation 
in  thofc  laws  for  the  privileges  which  he  now  claims,  they  feem  ad- 

« 

verfe  to  the  principles  of  the  Britifli  conftitution ;  and  therefore 
would  not  readily  be  received  upon  implications  and  conftruiflions 
drawn  from  a  ftatute,  unlefs  they  were  very  plainly  fet  forth  in  the 
words  of  it. 

Upon  the  whole,  therefore,  the  petitioner  humbly  apprehends, 
that  the  plea  which  is  fet  up  by  the  refpondent  in  behalf  of  his  of- 
fice. That  he  is  not  judicially  amenable  to  the  courts  of  juftice,  is  air 
together  unconftitutional,  and  confequently  illegal.  If  he,  an  officer 
appointed  at  the  pleafure  of  the  crown,  is  accountable  only  to  the 
foverdgn  for  his  conduA  in  his  office,  and  may  at  the  fame*time  re- 
fufe  to  bring  » trial  crimes  which  cannot  be  tried  widiout  his  in- 
ftance,  there  is  certainly,  indiredlly,  lodged  in  the  crown,  a  power  of 
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difabling  the  penal  laws  of  Scotland,  contrary  to  the  claim  of  right, 
whatever  the  refpondent  may  pretend :  and  though  his  conduiSl  in 
this  cafe  muft  be  judged  of  from  the  circumftances  of  the  cafe  itfelf, 
yet  as  the  general  point  is  of  the  utmoft  public  importance,  it  is  hum- 
bly apprehended  your  Lordfhips  will  think  proper  to  give  a  general 
judgement,  concerning  the  powers  of  an  office  which  the  refpondent 
has  pleaded  for  to  fuch  an  extraordinary  height/* 

NOTE    of    OPINIONS. 

AucHiNLECK,  Inconveniencies  would  arife  from  obliging  the  Ad- 
vocate to  bring  profecutions  on  the  opinion  ot  others. — Indemnifi- 
cation as  to  expence  not  enough :  —  but  as  here  an  atrocious  crime» 
the  court  may  recommend  to  him  to  take  notice  of  it, 

Alemo6r.  Court  cannot  interpofe. — Sufficient  precautions  taken  for 
the  punifhment  of  crimes. — Improper  for  judges  to  dircd  profecu- 

tions. Judges  in  England  cannot  compel  a  grand  jury  to  find  a 

bill^ Had  the  Advocate  refufed  his  concourfe,  he  might  have  been 

compelled  to  give  it ;  for  every  one  intitled  to  juftice :  but  he  cannot  be 
forced  to  profecute. — In  this  the  petitioner  defires  the  court  to  be- 
come the  profecutors,  and  they  know  nothing  of  the  proof. — If  the 
Advocate  was  to  be  forced  to  profecute,  the  defender,  if  acquitted, 
would  be  deprived  of  cofls  and  damages. 

Co  ALSTON.  Crimes  affedl  either  the  public  or  private  parties.—* 
Power  of  profecuting  the  firft  lodged  with  the  Advocate,  who  is  in 
place  of  the  grand  jury.  —  His  duty  in  mofl  cafes  to  profecute,  whea 
the  precognition  flrong ;  but  the  court  cannot  dire<ft  him — Eccle- 
fiaflical  courts  *. — But  it  is  the  duty  of  the  court  to  recommend  ta 

him. 

PiTFOUR.  A  reconmiendation  proper,  when  a  crime  comes  inci- 
dentally before  the  court  j  but  that  not  the  cafe  here.^ 

r 

•.  There  is  do  p«bli^  profecutor  before  them.     '  The  note  is  ftej  iinperfeA^ 
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Kames.  King's  Advocate  anfwerable  t©  the  King.— Romans  for* 
ced  to  make  a  law,  obliging  thofe  who  accufed  infcribere  in  crimen. 

June  21,  1766.  Court  refufed  the  defire  of  the  petition. 

For  the  petitioner,  Hay  Campbell^  Crofl>iey  Blair.  Alt.  Montgomery,  Sir 

D.  Dalrympk. 

N^  75-  Feb.  1767. 

Robert  Robb,  firft  magiftratc  of  the  borough  of  Wefter  Anftru- 
thcr,  with  concourfe  of  his  Majefty's  Advocate, 

AGAINST 

Gabriel  Halladay,  Schoolmafter  there. 


Perjury. 


*..^ 


4C 


TH  E  criminal  letters  in  this  cafe  fet  forth,  "  That  where,  by 
the  law  of  God,  of  this  and  all  other  well-governed  realms,  the 
crime  of  perjury,  or  affirming  lies  or  falfehoods  judicially  upon  oath, 
is  a  crime  of  a  heinous  nature,  andievercly  punilhable;  and  more 
particularly,  by  the  1 9th  adl  of  the  5th  parliament  of  Queen  Mary, 
intitled,  Anent  them  that  maries  tiva  uuives  or  husbandes^  the  pains  to 
be  inflidled  on  thofe  who  commit  perjury  are  declared  to  be,  "  Con- 
fifcation  of  all  their  gudes  moveable,   warding  of  their  perfones 
for  zeic  and  day,  and  langer  induring  the  Queenis  will,  and  as 
**  infamous  per£bns,  never  able  to  bruik  office,   honour,  dignitie, 
"  nor  benefice,  in  time  to  cum  :'*  Yet  true  it  is,  and  of  verity,  that 
the  faid  Gabriel  Halladay  is  guilty,  ador,  art  and  part,  of  the  crime 
of  perjury  aforefaid ;  in  fb  far  as,  a  complaint  having  been  prefent- 
«d  to  the  court  of  feffion,  at  the  inftance  of  Robert  Hunter  land^ 
furveyor  of  the  cuftoms  at  Anftruther,  and  others,    founded  upon 
ii  the  ftatute  of  the  i6th  year  of  his  late  Majefty,  intitled,  "  An  a(5l 

"  to  explain  and  amend  the  laws  touching  the  elections  of  members 
^'  to  ferve  for  the  commons  in  parliament,  for  that  part  of  Great 
**  Britain  called  Scotlandy  and  to  reftrain  the  partiality,  and  regulate 
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"  the  condudl  of  returning  officers  at  fuch  eledlions;''  and  pfaying 
the  court  to  reduce,  and  make  void,  the  dedlion  of  magiftrates  and 
counfellors  of  the  borough  of  Wefter  Anftruthcr  made  on  the  i8th 
day  of  September  1765  ;  to  which  complaint  anfwers  were  made  on 
the  part  of  the  prefent  complainer  and  bthers  :  and  a  proof  being 
allowed,  and  Alexander  Tait  and  David  Rofs,  principal  clerics  of 
feffion,  Alexander  Gray,  Robert  Lei th,  and  Alexander  Rofe,  depute- 
clerks  of  {feffion,  and  Mr  James  Balfour  Advocate,  or  ahy  oiie  of 
them ;  and,  failing  all  of  their  attendance  and  acceptance,  the  flie- 
riff- depute  of  the  county  of  Edinburgh,  or  his  fubftitute,  being  na- 
med commiffioners  for  taking  the  faid  proof,  the  faid  Gabriel  Mal- 
laday  was  cited  as  a  witnefs  on  the  part  of  the  complainers  ;  and  ha- 
ving compeared  in  the  prcfencc  of  Mr  James  Dundas  Advocate,  fhe^ 
rifF-lubftitute  of  the  faid  county  of  Edinburgh,  one  of  the  commif- 
fioners, he  the  faid  Gabriel  Halladay,  having  fliaken  off  all  fear  of 
God,  and  regard  to  the  laws,  did,  on  the  20th  day  of  February  1766, 
^r  on  one  or  other  of  the  days  of  that  month,  or  of  the  month  of 
January  immediately  preceding,  or  of  the  month  of  March  imme- 
<liately  following,  in  prefence  of  the  faid  commiffioner,  within  the 
Exchange  coffee-houfe  in  the  city  of  Edinburgh,  emit  a  depofition, 
affirming  falfehoods  judicially  on  oath,  in  fundry  particulars;  and 
more  particularly,  the  faid  Gabriel  Halladay,  time  and  place  afore- 
faid,  did  depone,  "  That  upon  the  Monday  or  the  Tti^fday  of  the 
**  week  in  which  Sir  John  Anftruther  came  to  town,  Robert  Peattde 
came  into  his  houfe  about  eleven  o'clock  at  night,  from  a  meeting 
of  the  council  in  Robert  Lyall's  houfe,  and  was  informing  Ms 
^*  wife  how  the  council  was  to  be  modelled  ;  upon  which  flie  faid  to 
**  her  hufband,  I  wifh  we  may  make  an  ox  of  it :  That  Peattie  an- 
•^^  fwered,  1  expedt  fix  oufen  of  it ;  for  I  expedl  L,  50  to  the  cheft- 
*' nuik,  and  a  poft  toTam;"  although  no  fiich  converfation  ever 
paffed  between  Robert  Peattie  and  his  Vife.  And  the  faid  Gabriel 
Halladay  did  further  depone,  ''  That  the  night  following,  the  de- 
*' ponent  heard  Robert  Peattie  fdy  to  his  wife.  Now  we  are  all  Mr 
^*  Alexander's  friends,  and  have  fliook  hands  with  him,  except  Bai- 
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"  lie  Brown,  who  hadihown  ibine  reludlance,  for  fear  of  lofing  hi& 
*  ipoft ;  and  that  Mr  Alexander  had  faid  to  him,  he  needed  not  be 
afraid  of  his  petty  pofl,  for  he  fhould  take  care  that  he  fliould  be 
nplaferby  joining*  his  intcrcft.  Depones,  That  Peattie  at  this 
time  cold  his  wife.  That  Mr  Alexander  had  called  them  all  one  by 
one  into  a  fcparate  room,  beginning  with  Bailie  Brown ;  but  the 
**  de^ponent  did  not  hear  any  mention  made  of  what  had  pafled  ia 
**  that  feparate  room  ;  and  that,  as  fbon  as  they  had  all  returned 
"  from  this  feparate  room,  and  taken  their  former  feats,  Mr  Alex- 
;**  ander  drank  to  them  all  as  his  good  friends  :  That  the  fame  night 
"  Peattie  faid  to  his  wife,  You  fee  the  fruits  of  it  now,  holding  out  his 
hand  to  her  j  and  that  flie  faid,  V\\  warrant  there  is'forty  there. 
To  which  Peattie  faid,  there  is  double  the  fum.  And  being  inten- 
**  rogate,  How  he  came  to  know,  that  Robert  Peattie  was  holding 
"  out  his  hand  to  his  wife  at  the  time  he  ufed  the  above  expreflion  ? 
^  ikpones,  He  prefumed  fo  from  the  converfation.  Depones,  That 
**  there  was  fome  altercation  betwixt  them  that  night  about  the  dii^ 
"  pofal  of  the  money,  the  hufband  being  for  putting  it  into  fome 
"  fecure  hand,  and  the  wife  for  keeping  it  among  themfelves,  that 
*'  no  body  might  know  any  thing  about  it;  and  faid,  fhe  would  not 
lay  it  out  upon  braws,  as  fome  others  had  done,  but  would  ufe  it 
to  buy  a  piece  of  meat  to  themfelves  through  the  winter  ;  and  they 
**  concluded  to  lay  it  by  in  the  folds  of  a  board-cloth;"  although  no 
fuch  fa(5ls  or  converfations  as  thofe  depofed  to  ever  were  held,  or 
did  happen.  And  further,  the  faid  Gabriel  Halladay,  time  and 
place  aforefaid,  did  depone,  **  That  fome  time  after,  one  Mr  Stewart^ 
a  halfpay-lieutenant  in  the  navy,  came  into  the  houfe ;  and  the 
deponent  heard  him  defire  Mrs  Peattie  not  to  change  any  pf  the 
"  notes  while  they  were  in  the  place,  in  cafe  they  Ihould  be  difco- 
vered;  butdefired  her,  when  they  wanted  money,  to  let  him 
know,  and  fhe  fhould  be  fupplied :  That  Mrs  Peattie  anfwered^ 
"  She  would  keep  none  of  them;  for  the  firfl  time  fhe  faw  Mr  A- 
**  lexander,  fhe  would  have  gold  for  them."  And  in  another  part  of 
his  depofition,  he  depones,   "  That  the  converfation  with  Mrs  Peat- 
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**  ti€  and  Lieutenant  Stewart  happened  the  day  before,  or  the  day 
^*  of  the  fecond  eleAxon,  upon  the  25th  of  September  laft:  Depones, 
That  he  did  not  know  Lieutenant  Stewart  by  hi^  voice,  but  went 
and  flood  in  Katharine  King's  door,  aad  faw  him  opnie  dut  of 
^*  Robert  Peattie's  houfe ;"  although  no  fuch  oonverfation  ever  hap- 
pened between  Lieutenant  Stewart  and  Mrs  P^attie ;  and  although, 
at  the  time  depofed  to,  the  faid  Lieutenant  Stewart  was  not  in  the 
borough  of  Wefter  Anftruther,  but  was  at  a  confiderable  diftance 
therefrom,  and  did  only  arrive  in  the  town  of  Anftruther- Wefter  up- 
on the  1 8th  day  of  Odlober  1 765.  'And  further,  the  faid  Gabriel 
Halladay,  time  and  plac^  above  mentioned,  has  deponed,  "  That 
"  foon  after  Sir  Harry  Erfkine's  deatli,  and  before  Mr  Wedderbum 
^'  came  to  town,  the  deponent  heard  Bailie  Brown  fay,  he  would  de- 
*'  fire  no  more  than  a  new  town-houfe,  and  two  acres  df  lab4  added 
*'  to  the  town's  revenue;  and  that  if  the  council  would  ftas^d  by 
**  him  he  would  get  this :  That  Robert  Peattie,  when  Bailie  Brown 
"  turned  his  back  and  went  off,  gave  a  hitch  with  his  fliouldcr,  and 
*'  faid.  We  maun  firft  have  fomething  to  our  own  pockets  ;'*  altho* 
no  fuch  converfation  as  that  here  depofed  to  ever  happened.  And 
the  faid  Gabriel  Halladay  hath  further  deponed,  "  That  Walter 
Thomfon  never  made  any  objedion  to  the  deponent  againft  Mr 
Alexander  s  paying  the  expence  of  his  fon*s  learning  architeifturc 
**  at  his  fchool;'*  although  it  is  true,  that  the  faid  Walter  Thomfon, 
in  a  converfation  with  the  faid  Gabriel  Halladay,  did  objed  to  Mr 
Alexander  s  paying  the  expence  of  his  fon's  learning  architci^ure  at 
the  faid  Gabriel  Halladay's  fchool ;  and  particularly,  he  did  declare, 
that  he  would  not  allow  his  fon  to  attend  his  fchool  on  thefe  terms  j 
and  accoixiingly  his  fon  did  not  go  to  the  fchool  of  the  faid  Gabriel 
Halladay  to  learn  archite<5hire.  And  which  forefaid  depofition,  bear- 
ing date  the  faid  20th  day  of  February  1766  years,  duly  figned  by 
the  faid  Gabriel  Halladay,  the  faid  Mr  James  Dundas  as  commif- 
iioner^  and  George  Falconar  writer  in  Edinburgh  as  clerk,  is  to  be 
ufed  as  evidence  againft  the  faid  Gabriel  Halladay  in  his  trial,  and 
is  Ipdgcd  in  the  hands  of  the  clerk  of  the  court  of  juftiqiary,  before 

which 
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which  tjie  iaid  Gabriel  Halladay  is  to  be  tried,  that  he  may  fee  die 
fam^*  ^  leaft,  time  and  ^de  dS^refaid,  the  &id  Gabriel  Halladay, 
hamg  tdftly  fwom,  did  depofe  dfalfeiyi  by  fwearing  all,  or  one  or  o^ 
tiiierof  the  particulars  foreiaid,  in  the  words  and  expreffions  above 
libelled,  or  in  other  words  and  exprefflions  of  the  fame  meanings 
purpojfey  and  efiedt ;  whereby  he  was  guilty,  or  art  and  part,  of  the 
hcorrid  crime  ^f  perjury,  or  folie  fwearing,  above  charged.  Alt 
whielv  or  pkrt  thereof,  &c.  ' 

The  defender's  depofition  in  the  civil  caufe  was,  upon  an  applica- 
tion to  the  court  of  feflion,  tranfmitted  to  this  procefs. 

Tfaie  defender  pleaded.  Not  guilty,  and  referred  his  further  de- 
fence to  his  counfel.  They  fet  forth.  That  this  trial  takes  its  rife 
from  a  political  fource ;  for  he  having  exerted  himfelf  on  one  fide> 
in  the  late  conteft  for  the  diftridt  of  boroughs,  of  which  Wefter  An- 
fkuthei'  is  brie,  the  gentleman  he  oppofed  had  conceived  much  re- 
femtment ^gdinft  him ;  and,  among  other  troubles,  had  brought  this 
trial  upon  him ;  in  which  that  gentleman  was  the  real,  though  Robb 
the  nominal  profccutor :  And  then  they  took  feveral  exceptions  to  the 
charge,  Anfwers  were  made  for  the  profecutor  j  and  the  court  or- 
d»ed  iirfdftftations. 

"OhjffStion  ii^  His  Majefty^s  Advocate  having  only  given  aii  official 
concourfe,  Robb  has  no  title  to  profecute,  becaufe  he  has  no  inte*- 
reft}  for  it  is  not  alledged  in  the  charge,  that  he  has  fufFered  any 
lofs  in  his  perfon,  charader,  or  goods,  by  the  oath  in  queftion. 
Had  die  a<5Hon  been  at  the  inftance  of  Peattie,  againft  whom  it  tends 
to  feobribery,  the  title  perhaps  might  have  been  fufficient;  but  Robb 
has  no  concern  :  He  profecutes  therefore  as  quilibet  e  populo ;  but  our 
law  does  not  admit  of  popular  aiftibns. 

Anftver.  Perjury  is  a  public  crime.  And  were  it  neceflary  to  ar-* 
gue  die  general  point,  it  might  be  ftiown,  notwithftanding  common- 
ly received  prejudices  to  the  contrary,  that  every  public  crime  may 
be  profccuted  by  individuals,  not  only  without  the  inftance,  but 
widiout  the  concourfe,  of  the  King's  Advocate.     And  this  dodlrinc 

could 
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could  be  fupported,  not  only  by  priaciples,  but  by  d^ifions  of  this 
court.  It  is,  however,  needlefs  to  enter  upon  that  at  prefent,  as  the 
tendency  and  effect  of  the  defender's  oath,  if  beUevcd,  would  be,  to 
turn  the  profecutor  out  of  his  ofBce  as  magi  (Irate,  and  annihilate  the 
corporation  of  which  he  is  the  head,  which  gives  hinr  an  interefl 
and  a  title. 

Replied  for  the  defender,  in  ihcfirjl  place.  Such  interefl  has  not 
been  libelled  upon ;  and,  2^/y,  Though*  it  had,  it  would  not  be  fuf- 
ficient ;  for  it  is  a  remote  and  indirecfl  intcreft.  Befides,  how  is  it 
poffible  to  fhow,  that  this  oath  will  have  any  effedl  on  the  decifion  of 
the  civil  caufe  ?  It  may  perhaps  be  of  ufe  to  Robb  and  his  adhe-* 
rents  in  that  caufe.  The  defender  s  oath  is  fub  judice  in  another 
court ;  and  the  profecutor,  againft  whom  there  is  not  a  fy liable  in 
the  oath,,  has  no  title  to  complain  of  it  as  matters  (land  at  prefent ; 
becaufe  it  is  impoflible  for  him  to  make  it  appear,  that  he  has  fuf- 
fered  any  damage  or  difadvantage  by  it;  Haivk'ms^  i.  81.  None 
of  the  proceedings  before  the  court  of  feflion  are  produced ;  fe  that 
there  is  not  fo  much  as  evidence  in  this  court  that  Robb  is  a  party 
in  the  other. 

Oij.  2.  The  libel  is  laid  on  a  wrong  ftatute.  The  a  A  on  which  it 
is  founded  contains  no  more  than  a  declaration  as  to  what  was  thea 
nnderftood  to  be  the  punifhment  of  perjury ;  but  the  ad  47.  pari.  6. 
Queen  Mary,  makes  a  different  enadlment  as  to  perjury  contunitted 
by  a  witnefs  upon  oath ;  and  declares,  that  its  regulations  £hall  be 
the  rule  in  all  time  coming. 

Anf.  The  libel  is  founded  upon  the  common  law,  rather  than  up- 
on any  particular  ftatute.  That  mentioned  in  the  major  propofition^ 
dpes  not  inflicSt  any  new  punilhment  for  perjury,  but  fimply  de- 
clares what  the  punilhment  of  that  crime,  by  the  conunon  law,  was^ 
and  extends  the  fame  to  bigamy  >  And  as  the  ftatute  libelled  on  does 
not  derogate  from  the  common  law,  but  in.  fa<fl  declares  the  punifh- 
ment  which  it  infli<5ls ;  fo  neither  does  the  aft  of  the  6th  pari.  Queen. 
Mary  derogate  from  the  other ;  it  in  reality  inflids  the  fame  punifh- 
ment with  fome  additions,    Confifcation  of  moveables,  and  infamy, 

are 
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are  mentioned  in  both  as  parts  of  the  punifliment.  The  flatute  of 
pari.  5.  adds  to  this  imprifonment  for  year  and  day,  and  longer  at 
the  pleafure  of  the  Queen;  which,  in  the  language  of  law,  means 
the  pleafure  of  the  courts  of  juftice.  -  The  ftatute  of  pari.  6.  permits 
the  fame  thing,  under  the  name  of  farther  punifliment  to  be  made 
in  their  perfons,  at  the  fight  and  difcretion  of  the  Lords,  according 
to  the  quality  of  their  fault.  The  difierence  then  between  the  two 
ftatutes  is  only  this,  that  the  adt  of  the  6th  pari,  adds  the  punifli- 
ment of  piercing  the  tongue  to  that  inflidled  by  the  common  law, 
which  is  not  abrogated,  but  remains  in  full  force,  notwithftanding 
this  lafl:  ftatute.  So  this  libel,  which  is  founded  on  the  common 
law,  is  properly  laid,  and  muft  be  relevant,  fo  far  as  the  punifliment 
of  the  common  law  goes ;  and  the  prolecutor  never  intended  more. 

Obf.  3.  The  libel  does  not  charge  the  defender  witli  emitting  falfe- 
hoods  upon  oath  ivilfully^  or  ktuywing  them  to  befuch ;  yet  the  animus 
or  intention  is  eflential ;  Hawkins,  vol.  i.  p.  172.  173.  178. 

Anf.  The  technical  term  of  perjury  is  made  ufe  of,  which  includes 
both  the  animus  and  the  adl :  and  though  that  term  had  not  been 
ufed,  the  charge,  that  he  aflBrmed  falfehoods  judicially  upon  oath, 
would  have  been  fuflicient ;  for  it  muft  be  prefumed,  that  he  did  fa 
intentionally,  as  otherwife  it  would  be  impoffible  to  conviifl  any  per- 
fon  of  this  crime.  If  the  defender  alledges,  that  he  was  miftaken  as 
to  matter  of  fadl,  he  muft  prove  that  defence,  and  flaow  how  he  came 
to  be  miftaken. 

Replied^  The  charge  of  perjury  is  qualified  by  what  follows  in  the 
libel,  infofaras^  &c.  A  criminal  purpofe  muft  be  libelled  j  for  it 
will  not,  and  ought  not,  to  be  prefumed.  A  libel  for  murder  would 
not  be  properly  laid,  if  it  only  charged  the  taking  away  the  life  of 
a  man. 

01] .  4.  From  the  manner  in  which  the  libel  is  laid,  and  the  lift  of 
witnefles  fubjoined  to  it,  the  profecutor  evidently  means  to  prove  the 
crime  of  perjury  againft  the  defender  by  the  depofition  of  witneflles. 
But  this  is  not  competent,  the  depofition  of  one  witnefs  being  as^gcod 
as  that  of  another :  and  if  fuch  mean  of  proof  were  allowed,  there 
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would  be  a  progrefs  in  infinitum ;  for  if  witnefles  were  admitted  to 
convidl  the  defender  of  perjury,  thefe  witnefles  might  be  conviAed 
of  the  fame  crime  by  another  fet.  That  this  is  not  competent,  was 
decided  in  the  cafe  of  Balcanquhal  againft  Rigg,  taken  notice  of  by 
Mackenzie,  tit.  Perjury ;  and  both  Stair  and  Bankton  hold  this  to  be 
law. 

Anf.  Were  this  objection  to  be  fuftained,  impunity  would  be  be* 
flowed  on  all  perfons  guilty  of  this  crime ;  for  it  feidom  can  be  pro- 
ved otherwife  than  by  witneffes.  That  fuch  proof  is  competent, 
is  exprefsly  laid  down  by  Balfour,  tit.  0/ probation  by  ivitnejfes  ;  and 
he  quotes  a  decifion,  April  1565.  It  has  been  feveral  times  fuflained 
by  this  court,  and  within  thefe  few  years :  tlie  cafe  of  Mackillop, 
1764,  and  cafe  of  Kirkpatrick  at  a  circuit.  No  fuch  cafe  as  that  re- 
ferred to  by  the  defender  is  to  be  found  in  the  records  for  the  year 
1677. 

Repl.  In  the  cafes  of  Mackillop  and  Kirkpatrick,  the  perfon  tried 
was  fingle  and  unfupported  in  his  depofition ;  whereas  this  defender's 
is  corroborated  by  the  concurring  teflimony  of  other  witnefles,  as 
would  have  appeared,  had  the  proceedings  before  the  court  of  feflion 
been  produced. 

Olj.  5.  A  variety  of  perfons  are  mentioned  in  the  libel  j  fuch  as 
Bailie  Brown,  Walter  Thomfon,  Robert  Peattie,  Lieutenant  Stewart, 
&c. ;  but  it  is  not  faid  who  they  are,  nor  is  any  proper  defcription 
given  of  them. 

Anf.  Thefe  are  fo  defcribed  that  there  can  be  no  doubt  about 
them.  The  defender  cannot  be  conviiSled,  unlefs  the  profecutor 
bring  home  his  proof  by  thefe  very  perfons  ;  and  the  application  of 
the  proof  is  a  matter  that  mufl  be  judged  of  by  the  jury  :  fb  the  ob- 
jecflion  is  not  hujus  loci. 

Obj.  6.  It  is  improper  to  bring  the  defender  to  trial  before  this 
court.  The  judges  of  the  civil  court,  before  whom  his  oath  was 
emitted,  might,  and  would  have,  determined,  whether  or  not  he 
was  guilty,  in  an  incidental  manner :    and  from  their  knowledge  of 

the  whole  circumftances  of  the  cafe,  muft  have  been  better  able  to 
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judge  of  that  queftion,  than  any  jury  poffibly  can  be.  The  plain 
drift  of  bringing  the  profecution  here,  is  to  affront  the  defender,  dif- 
credit  his  depofition  in  a  civil  caufe,  and  thereby  prejudge  and  in.- 
fluence  the  civil  queftion. 

Jnf.  It  is  competent  for  the  court  of  feffion  to  inflid  cenfures,  or 
flighter  punifhments,  for  mifdemeanors  and  crimes,  occurring  in  the 
courfe  of  procedure  before  them ;  and  fhould  it  appear  to  them  that 
this  defender  had  fwom  falfely,  they  no  doubt  would  punifh  him: 
but  the  proper  jurifdidion  for  the  trial  and  punifhment  of  crimes  is 
in  the  court  of  jufticiary :  and  as  the  defender's  guilt  is  to  be  efta- 
bliftxed  by  other  evidence  than  that  given  ia  the  courfe  of  the  proof 
before  the  court  of  feffion,  a  fepajate  adion  became  neceffary  before 
this  court  j  and  a,  complaint  to  the  court  of  feffion,  in  fticb  cafe 
could  not  have  been  competait.  The  profeeutor  has  no  intention  t6 
prejudge  the  civil  queftioaj  aad  therefore  he  is  wiHing  this  trid 
fttall  be  ddayed  till  that  is  over. 

The  judges-  vfere  aU  of  opinkw,  th<Jre  wai  noiAiing  in  die  objee* 
tion,  That  the  1  jbel  v(ra»  laid  on  a  wrong  ffiatote^  bedaufe  perjury  is 
a  crime  atcomafton  lawj  but  as  the  effence  of  rhecrii&e  was  no« 
charged,  viz.  That  he  knew  what  he  fwore  was  falfe,  as  fhe  pr«fecw- 
tor  could  not  qualify  any  prdp6r  iatereft,  arid  a*  the  proceedings  be- 
fore the  court  of-  feffioa  were  not  produced,  they  difariffed  the 
libel. 

JB.  Cfofti.,.  Maeltefui-,  et  afti.  Att.  lockhart,  Day  Csunp&eli;  ei  oTu. 
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N^  76.  March  1 767. 

His  Majesty's  Advocate, 

AGAINST 

Joseph     Taylor. 

An  Englijhman^  ivhojiole  horfes^  in  England^  and  brought  them  to  Scdt^ 
land  J  may  he  tried  in  Scotland  for  the  theft. 

TH  E  indidment  charged.  That  he,  in  the  ^nonths  of  June, 
July,  and  Auguft  1 766,  had  felonioufly  and '  theftuoufly 
ftolen,  from  fome  grafs-fields  near  to  the  city  of  Carlifle,  in  the  coun- 
ty of  Cumberland,  three  mares,  which  he  had  carried  into  Scot- 
land ;  two  of  which  belonged  to  Jofeph  Atkinfon  maltfter  in  Carlifle, 
jand  the  third  to  George  Little  refidenter  in  that  city :  That  the  pan- 
nel  fled  with  thefe  mares  into  Scotland  j  and  Atkinfon  having  pur- 
fued,  and  traced  him  from  place  to  place,  at  length  came  up  with 
him  at  Bankhoufe,  near  Edinburgh ;  where  he  apprehended  him  by 
a  warrant  from  a  jullijce  of  peace ;  and  the  three  fl;olen  mares  were 
found  in  his  poflTeflion. 

When  the  pannel  was  brought  to  trial,  counfel  were  afligned  him ; 
and  they  argued.  That,  as  it  appeared  from  the  libel,  the  crime  al- 
ledged  againfl  him  had  not  been  committed  in  Scotland,  over  which 
country  alone  the  jurifdidlion  of  this  court  extends,  no  trial  could 
proceed^ •  The  court  ordered  informations. 

The  information  for  the  crown  argued, 

"  The  prefent  quefl:ion  is  of  the  greateft  importance,  not  only  to  the 
kingdom  of  Scotland,  and  to  both  the  united  kingdoms,  but  to 
criminal  law  in  general.  As  the  punifliment  of  crimes  is  indilpen- 
fibly  neceflary  for  the  prefervation  of  good  order  and  the  peace  of  fb- 
ciety,  every  attempt  to  withdraw  criminals  from  a  fair  and  impar- 
tial trial,  muft  be  attended  with  the  worft  of  conlcquences.     It  is  a 

matter 
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matter  of  the  greateft  importance  in  all  countries,  that  it  (hould  not 
be  diflGlcult  to  bring  criminals  to  juftice ;  and  a  facility  of  efcaping 
the  punifhment  their  crimes  deferve,  muft  be  entirely  fubverfive  of 
good  government.  Your  Lordlhips,  therefore,  will  confider  this 
queftion  with  that  attention  which  it  deferves,  and  will  not  allow  the 
pannel  to  efcape  from  juftice,  unlefs  it  is  clear,  that  you  have  no 
power  to  try  the  crime  he  has  committed. 

As  this  is  a  queftion  of  criminal  jurifdidlion  in  general,  fo  it  falls 
to  be  determined  rather  from  the  general  principles  of  criminal  law, 
than  from  the  particular  conftitutions  of  any  country.  In  handling 
this  queftion,  therefore,  the  profecutor  fliall,  in  the  jirjl  place,  con- 
fider the  general  principles  of  jurifdidlion ;  in  the  fecotid  place,  he 
fliall  lay  before  your  Lordlhips  fuch  authorities  as  he  has  difcovered 
from  the  laws  of  different  nations  on  this  fubjeA ;  and,  laftly^  fliall 
return  anfwers  to  the  arguments  that  have  been  pleaded  on  the  part 
of  the  pannel. 

All  jurifdidlion,  both  civil  and  criminal,  was  certainly  in  its  firft 

idea  ftridlly  territorial.  Judges  were  appointed  in  every  nation  to 
ixy  caufes  and  crimes  which  took  their  rife  within  their  own  jurif- 
didlion ;  and  at  that  time  it  would  have  been  reckoned  as  much  be- 
yond the  power  of  a  civil  judge  to  determine  any  queftion  arifing  in 
a  foreign  country,  as  for  a  criminal  court  to  try  a  crime  committed 
extra  territorium.  This  rule,  however,  has  been  long  reckoned  ab- 
furd  in  civil  cafes.  It  is  certainly  contrary  to  every  principle  of  law 
and  equity,  that  a  man,  after  entering  into  the  moft  fblemn  cove- 
nants and  agreements,  and  perhaps  receiving  value  from  the  other 
party,  fliould,  by  flying  into  another  kingdom,  fcreen  himfelf  from 
performing  what  is  incumbent  on  him  ;  or  that,  after  borrowing 
fums  of  money,,  he  fliould,  by  carrying  off*  his  goods  into  another 
country,  put  it  out  of  the  power  of  his  creditors  to  operate  payment. 
For  thefe  reafons,  it  has  long  ago  been  introduced  into  the  laws  of 
all  civilized  nations,  that  a<5lion  is  fuftained  againft  every  pcrfon, 
where-ever  he  or  his  goods  are  found,  for  performance  of  any  con- 
trail or  agreement  he  has  entered  into  in  any  foreign  country. 

This 
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This  is  particularly  the  cafe  in  Scotland.  Tlie  court  of  fefBon  long 
ago  faw  the  inconveniencies  attending  the  ftricfl  idea  of  territorial  ju* 
rifdiclion;  and  therefore  refolved  to  fuftain  adlion  upon  civil  caufes 
taking  their  rife  in  a  foreign  country,  in  all  cales  where  the  defender 
or  his  goods  could  be  found  in  Scotland.  In  England  too,  where 
the  common  law  is  adhered  to  with  a  fcrupulous  exadlnefs,  the  ne- 
cefTity  of  a  remedy  for  the  above  evil  became  long  ago  apparent ;  and 
a  curious  enough  method  was  fallen  upon  to  reconcile  it  with  the  i- 
deas  of  territorial  jurifdi(5lion.  In  every  civil  caufe,  the  ground  of 
adion  muft,  by  the  common  law,  be  fet  forth  to  have  happened  in' 
fome  county  within  the  kingdona  of  England ;  and  to  obviate  this 
difficulty,  foreign  contracSls,  &c.  are  laid  in  the  libel  to  have  hap- 
pened, for  example,  at  Paris  in  the  county  of  Middlcfex ;  and  which 
alledgeance  is  not  allowed  to  be  traverfed. 

The  cafe  is  precifcly  the  fame  in  criminal  juriididlion.  Judges 
were  at  firft  appointed  to  try  crimes  committed  within-  their  territo- 
ry ;  and  the  original  idea  was,  that  they  could  not  judge  of  any 
thing  that  happened  beyond  the  bounds  of  their  jurifdi(ftion.  This 
idea,  however,  foon  came  to  be  changed.  It  vras  contrary  to  every 
principle  of  law,  equity,  and  common  fenfe^  that  one  who  had 
been  guilty  of  the  moft  atrocious  crimes  fhould^  by  flying  into  an- 
other country,  efcape  the  punifliment  he  defefvedy  and  live  upott 
what  he  had  acquired  by  liich  flagitious  adHons.  This  was  not  only 
unjuft  to  the  perfbns  he  had  wronged,  and  to  the  natron  where  he 
had  committed  his  crimes,  but  like  wife  the  country  into  which  he 
fled,  had  a  ftrong  intereft  to  prevent  luch  criminals  from  coming  a- 
mongft  them,  and  to  bring  them  to  juflice.  For,  in  the  frfi  place. 
There  was  a  danger  that  they  might  repeat  the  fame  crimes  they  had 
formerly  been  guilty  of  j  and,  o^dly^  They  might  tempt  other  people 
to  follow  their  example. 

The  great  objedl  of  punilhmcnt  is  not  fo'  much  to  wreak  revenge 
upon  a  criminal,  as  to  deter  others  from  conmiitting  the  like  crimed 
in  time  to  come.  The  taking  vengeance  for  the  crime  committed, 
no  doubt,  principally  belonged  to  the  country  where  it  was  pcrper 
tratcd }  but  the  other  great  end  of  punilhment  principally  aflfeded 
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th#  country  into  which  the  criminal  had  fled,  as  it  might  tempt  o- 
ther  people  to  follow  his  example,  if  they  fhould  fee  a  criminal  li- 
ving free  and  undiftufbed,  enjoying  the  fruits  of  his  villany.  For 
thefe  reafons,  it  was  early  introduced  into  the  laws  of  all  civilized 
nations,  that  judges  might  try  crimes  committed  in  foreign  coun- 
tries^ when  the  criminals  fled  into,  or  were  catched  within,  the 
bounds  of  thcdr  jurifdi<^on.  The  memorialift  fhall  point  out  to 
your  Lordfliips  Ibmc  authorities  in  fupport  of  this  do(5lrine. 

"  <^uaeftion€S  eorum  criminum,  quae  legibus,  aut  extra  ordinem 
*'  coercentur,  ubi  coDnmifla  vel  inchoata  flint,  vel  ubi  reperiuntur, 
**  qui  rei  efle  perhibentur  criminis,  perfici  debere,  fatis  notum 
"**  eft;"  /.  I.  Cod.  Ubi  de  criminihus  agi  oporieat.  ^^  Non  eft  du-^ 
"  bium,  quin  cujufcunque  eft  provinciae  homo  qui  ex  cuftodia 
*'  producitur,   cognofcere  debeat  is  qui  ei  provincial  praeeft,   in  qua 

"  provincia  agitur;"  /•  11.  Dig.  De  cufiodia  et  exhibitione  reorum.-^ ^ 

"  Congruit  bono  et  gravi  praefidi  curare,  ut  pacata  atque  quieta 
**  provincia  fit  quam  regit :  quod  non  difficile  obtinebit,  fi  foUicite 
•*  agat,  ut  malis  hominibus  provincia  careat,  eofque  conquirat  j" 
/.  13.  Dig.  De  officio  prafidis.  And  the  fame  dodlrine  is  laid  down 
in  the  third  law  of  that  title. 

Sande,  in  his  Deci/iones  Frifici^y  book  t .  tit.  i .  def.  6.  Ubi  de  crimine 
€gi  oporteat^  is  very  clear  and  explicit  upon  this  point.  He  mentions 
a  cafe  of  a  Frizelander,  who  had  committed  a  murder  in  Frizeland, 
and  fled  to  Dunkirk,  where  he  was  guilty  of  other. crimes ;  and  ha-^ 
ving  been  at  length  apprehended,  was  fent  back  to  Frizeland  by  the 
magiftrates  of  Amfterdam,  who  had  taken  him.  This  criminal  was 
indidled  at  the  inftance  of  the  public  profecutor  for  different  crimes, 
fome  conunitted  in  Frizeland,  and  others  in  Ameland ;  as  to  the  laft 
of  which,  he  declined  the  jurifdidlion  of  the  court,  as  thefe  crimes 
were  not  committed  within  their  jurifdidlion.  Sande  gives  his  own 
opinion  in  the  following  words.  "In  criminalibus  enim  forum 
competens  eft,  non  tantum  ubi  reus  crimen  admifit,  vel  ubi  lis 
inchoata  aut  conteftata  eft,  fed  etiam  ubi  reus  domicilium  habet, 
vel  ratione  habitationis  vel  originis  J  quin  et  ibi  ubi  deprehenditur^ 
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"  etiafnji  ibi  domicilium  nan  habeat ;  unde  vulgare  didlum,  Ubi  te  in-- 
•'  venieroj  ibi  te  judico.  Vigor  enim  difciplinse  publicae  exigit,  ne 
"  maleficia  maneant  impunita,  utque  tranquillae  et  pacatse  flnt  pro- 
"  vinciae,  ac  improbis  et  mails  hominibus  purgentur." 

He  then  goes  on  to  mention  the  opinion  of  fbme  people  who 
thought  that  the  delinquent  ought  to  be  fent  to  the  place  where  he 
committed  the  crime;  and  adds,  "  Quae  opinio  admitti  poteft, 
"  quando  uterque  judex  eft  fub  uno  eodemque  principe  vel  republi- 
"  ca;  at,  inter  duos  principes,  vel  liberas  refpublicas,  par  in  pa- 
**  rem,  non  habet  ejiifmodi  remiflionis  imperium  ;  et  ideo  fontes  eo 
"  loci  puniuntur  ubi  inveniuntur."  For  thefe  reafons,  he  adds,  that 
the  declinature  was  repelled,  and  the  pannel  was  convi<5led,  and  exe- 
cuted. In  the  fame  place  he  mentions  another  cafe,  of  ,a  man  who 
had  committed  two  murders  in  Ameland,  for  which  he  was  tried 
and  beheaded  in  Frizeland. 

To  the  fame  purpofe  Huber  gives  his  opinion,  in  his  treatife  Dc 

jure  civitatisj  lib.  3.  cap.  3.  par.  13.    He  fays,  "  Denique  ad  hunc  lo- 

*^  cum  delidla  referuntur,   quae  tam  raiione  loci  quo  crimen  admiP- 

^'  film,  quam  perfonarum  judicantur,  fcilicet,  ubicunque  deprehenii 

*'  flint,  maxime  tamen  ubi  deliquere  puniendi  facinorofi." 

Carpzovius,  in  his  Pra&ica  nova  rerum  ctiminaliumy  pars  tertia^ 
qufjl.  1 10.  par.  8.  iays,  "Triplex,  meojudicio,  conftitui  poteft  fo- 
"  rum  in  cauiis  criminalibus ;  ncmpe,  domicilii,  delidli  commiffi,  et 
"  deprehert/ionis  rei:  fblet  enim  delinquens  hodiernis  moribus  conveni- 
**  re,  et  contra  eum  inquifitorie,  aut  per  viam  accufationis  procedi, 
*'  ubi  domicilium  habet,  vel  ubi  delidhim  fuit  pcrpetrattun,  vel  in 
"  loco  ubi  deprehenfus  eJiT  And  in  the  69th,  70th,  and  71ft  para- 
graphs of  the  fame  quaji.  he  repeats  the  fame  opinion,  and  declares, 
that  it  is  agreeable  to  modern  pradlice. 

Mattheus,  in  his  Commentary  upon  the  48th  book  of  the  Pandedls, 
tit.  13.  cap.  5.  §  4.  lays,  "  Sortitur  autem  forum  reus,  non  folum 
"  ubi  deliquit,  fed  et  ubi  domicilium  habet,  et  ubicunque  reperi- 
*'  tur."  He  then  goes  on  to  refute  the  opinion  of  Accurfius,  who 
thought  that  criminals  could  only  be  punilhcd  where  they  were  ap- 
prehended. 
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prehended,  in  cafes  where  they  were  vagabonds,  and  had  no  certain 
habitation ;  and  then  he  adds :    "  Nos  afBrmamus,  ex  /.  i  •  Cud.  i7- 
bi  de  crimine^  quae  fimpliciter  et  fine  diftin<Slione  docet,  reos  ubi 
repcriuntur  accufari  poflc ;"  and  in  the  fame  place  he  infills  upon 
diis  dodh-inc  more  at  length. 

Though  the  counfd  for  the  pannel  was  pleafed  to  aver,  That  the 
idea  erf"  trying  crimes  committed  in  a  foreign  country,  was  totally 
unknown  in  the  law  of  England,  your  Lordfliips  will  find,  that  the 
fame  idea  long  ago  took  place  in  that  country.  Wales  was  formerly  a 
feparate  and  independent  kingdom,  until  it  was  brought  under  fubjec- 
tion  to  England  by  Edward  I.  By  ih^Jiatutum  Wallia^  pafled  in  the  1 2th 
year  of  his  reign,  it  is  enaded,  *'  That  the  Welfh  Ihall  flill  enjoy 
their  own  laws,  with  fome  corredions  which  had  been  made  up- 
on them  by  the  King  and  his  nobles/'  At  this  time  the  two  king- 
doms were  precifely  in  the  fame  ftate  that  Scotland  and  England  now 
are,  fubje<fl  to  one  fovereign,  and  governed  by  their  own  laws.  By 
the  adl  of  the  26th  Henry  VIII.  cap.  6.  §  6.  it  is  enaded,  "  That  it 
•*  fhall  be  competent  for  the  juftices  of  jail-delivery,  and  of  the 
peace,  for  the  counties  of  England  bordering  upon  Wales,  to  in- 
quire into,  and  to  try  all  crimes,  felonies,  &c.  committed  with- 
in the  kingdom  of  Wales,  in  the  fame  manner  as  if  thofe  crimes 
**  had  been  comniitted  in  the  counties  for  which  the  aforefaid  judges 
"  had  their  commiffion  ;**  and  particular  diredlions  are  given  for 
that  purpofe.  It  is  true,  that  the  next  year  the  laws  and  liberties  of 
England  were  communicaetd  to  the  Wellh ;  and  particular  judges  are 
now  appointed  for  trying  crimes  in  that  kingdom ;  but  the  acfl  above 
quoted  will  fatisfy  the  court,  that  the  extenfion  of  jurifcli(5lion  con- 
tended for,  had  made  its  way  into  England,  at  a  time  when  Wales 
was  precifely  in  the  fame  fituation  with  regard  to  that  kingdom  that 
Scotland  is  now. 

Another  ftatute  to  the  fame  purpofe  was  pafFed  in  the  4th  year  of 
the  reign  of  James  I.     He  had  by  this  time  fucceeded  to  the  crown 
of  England  by  the  death  of  Queen  Elifabeth ;  and  it  became  the  ob- 
ject of  the  legiflature,  to  abolifli  all  laws  tending  to  maintain  hoftile 
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principles  betwixt  the  nations.  The  ift  a6l  of  the  4th  year  of  that 
King's  reign,  in  the  jirjl  place,  repeals  feveral  of  thefe  hoftile  laws ; 
then  gives  an  indemnity  for  crimes  committed  on  the  borders  before 
the  King's  acceffion ;  and  then  it  is  enaded,  par.  27.  That  all  crimes, 
and  theft  among  the  reft,  "  committed  fince  his  Majefty's  coming 
"  to  the  crown  of  England,  or  hereafter  to  be  done  or  committed,  by 
"  any  of  his  Majefty's  natural-bom  fubje<5ls  of  this  realm  of  Eng- 
*'  land,  or  the  dominions  of  the  fame,  within  the  realm  of  Scotland, 
"  or  the  dominions  thereof,  and  the  accefTories  of  and  to  the  fame, 
''  £hall  be  from  henceforth  inquired  of,  heard,  and  determined,  be- 
*'  fore  his  Majefty's  juftices  of  aflize,  or  his  commif&oners  of  oyer 
''  and.  terminer,  or  gaol-delivery,  being  natural*bom  fubje<^  with- 
"  in  this  realm  of  England,  and  none  other,  by  good  and  law&I 


juftices  of  aiUzes,  or  conrniiiTioners,  in  like  manner  and  form,  to 
all  intents  and  purpofes,  the  alterations  hereafter  in  this  a<fl  ex- 
preffed  only  excepted,  as  if  fuch  offences  had  been  done  and  com- 
mitted within  the  fame  fhire  where  they  fhall  be  fo  inquired  of, 
heard,  and  determined,  as  is  aforefaid.'* 
The  2idi  then  proceeds  to  give  diredlions  for  carrying  this  law  into 
execution ;  and,  among  other  things,  it  is  provided.  That  the  crime 
ihall  be  laid  in  the  indidlment  to  have  been  committed  within  the 
kingdom  of  Scotland,  according  to  the  truth,  and  not  in  the  county 
where  the  trial  was  brought.  By  die  adl  22.  of  the  I3tli  and  14th 
of  Charles  II.  a  fund  is  provided  for  keeping  a  certain  number  of 
men  for  fearching  out  and  apprehending  thieves  upon  the  borders,, 
and  bringing  them  to  juftice :  and,  for  that  purpofe,  the  acl  ap- 
points the  above-ftated  adl  of  James  I.  to  be  revived  and  put  into  ex- 
ecution. This  adl  of  Charles  II.  is  continued  from  time  to  time  by 
a  number  of  different  ftatutes ;  and  at  laft  it  is  made  perpetual  by  the 
42d  a<5t  of  the  31ft  of  George  II. 

The  memorialift  does  not  pretend  to  underftand  the  law  of  Engr 
land  i  nor  can  he  fey  with  certainty,  whether  this  a6t  of  James  I.  i& 
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jtt  in  viridi  obfervantiay  or  if  many  cafes  have  of  late  occurred  in 
which  it  has  been  tried ;  but  he  knows  of  one  cafe  that  happened  a- 
bont  three  years  ago  on  the  eaft  border,  which  has  very  much  that 
appearance,  A  fhop  in  Kelfo^  belonging  to  one  Frafer,  was  brok^, 
and  a  quantity  of  goods  .ftolen  out  of  it,  by  one  Alder,  an  Engliih- 
man,  near  Hexham  in  Northumberland.  Frafer,  after  much  inqui- 
ry, found  out  Alder  to  be  the  thief,  and  part  of  the  goods  were 
found  in  his  pofleffion;  The  juftice  of  peace  bound  over  Frafer  to 
profecute,  and  took  bail  from  Alder  for  his  appearance.  He  was  ac- 
cordingly indidled  at  the  next  affizes  at  Newcaftle,  but  did  not  think 
proper  to, appear ;  and  therefore  fentence  of  outlawry  was. pronoun- 
ced againft  him,  and  his  bail-bond  veas  forfeited.  When  this  cafe 
was  mentioned  at*  the  hearing  before  your  Lordfhips,  it  was  faid, 
That  it  could  be  of  no  authority,  becaufe  this  crime  did  not  come  to 
a  trial.  Notwithftanding  this,  the  memorialift  apprehends,  that  this 
cafe  fliows  the  idea  the  judges  of  England  entertain  of  this  point  of 
jurifdidlion.  If  it  be  clear,  that  no  judge  can  try  a  crime  commit- 
ted without  the  bounds  of  his  jurifdidlion,  the  judges  at  the  affizes 
I  would  neither  have  pronounced  fentence  of  outlawry  againft  this 
man,  nor  forfeited  his  bail-bond ;  for  the  memorialift  apprehends, 
that  no  court  can  even  pronounce  a  fentence  for  contumacy,  in  a 
cafe  in  which  it  is  clear,  that  they  themfelves  have  no  jurifdidlion. 
Thefe  adls,  however,  will  fatisfy  your  Lordftiips,  that  the  Englifh, 
as  well  as  other  nations,  have  adopted  the  equitable  principle  that  is 
now  maintained. 

That  the  fame  opinion  has  made  its  way  into  the  criminal  law  of 
of  Scotland,  appears  from  the  authority  of  Sir  George  Mackenzie,  in 
his  Criminals,  part  2.  tit.  2.  par.  i.  and  2."-  He  firft  diftinguifhes 
the  different  y^ra  where  Criminals  may  be  tried,  into  the  forum  deliSiiy 
xht  forum  onginis^  and  the  forum  domicilii.  And  afterwards,  in  par.  2. 
he  fays,  "  The  reafon  why  the  judges  of  that  place  where  the  delin- 
quent dwells,  is  judge  competent  to  the  trial  of  the  crime,  is,  be- 
caufe it  is  fit  that  the  judge  purge  his  own  bounds  and  territory 
*'  of  evil-doers  and  malefadlors,  left  they  affedl  others  by  their  ex- 
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"  ample,  or  fall  themfelves  to  commit  the  like  crimes  there  alfo/' 
He  then  goes  on  to  repeat  and  enforce  the  fame  do<5bine ;  and  then  he 
takes  notice  of  a  diftindlion  maintained  by  Calderas,  That,  in  cafes 
where  both  the  place  of  the  criminal's  refidence,  and  the  place  where 
the  crime  was  committed,  are  fubjedl  to  the  fame  prince,  though  the 
jurifdidion  be  under  different  private  judges,  and  the  private  terri- 
tories different,  the  judge  of  the  place  where  the  deHnquent  dwells, 
may  try  a  crime  committed  without  his  own  territory,  but  not  o- 
therwife.  This  diftindHon,  however.  Sir  George  condemns,  and  ia- 
jfifts  upon  the  rule  in  general,  for  the  reafons  laid  down  in  the  above 
quotation. 

The  reafons  and  authorities  above  dated,  demonftrate,  that  the 
criminal  judges  of  any  country  have  a  power  to  try  crimes  commit- 
ted without  their  own  territory,  when  the  delinquent  is  apprehend- 
ed within  it.  Though,  therefore^  die  pannel  had  committed  a  mur-^ 
der  in  England^  or  any  other  crime  that  was  begun  and  ended  in 
that  kingdom,  your  Lordfhips  have  undoubtedly  a  jurifdi<5tion  to 
try  him  for  that  crime.  The  memorialift,  however,  has  no  occaiion, 
in  the  prefent  cafe,  to  plead  the  point  fo  high ;  becaufe  the  crime 
with  which  the  pannel  ftands  charged,  was  not  confummated  and 
ended  in  England,  but  is  a  erimen  continuumy  which  was  begun  in 
England,  and  ended  in  Scotland*  The  pannel  laid  hold  of  the  mares 
in  queftion  in  England,  and  immediately  carried  them  over  the  bor- 
der ;  and  when  he  was  apprehended  in  Scotland,  he  had  them  in  his 
poffeflion,  and  was  making  off  with  them,  to  difpofe  of  them  for 
his  own  behoof.  The  crime,  therefore,  was  not  ended,  when  he 
had  taken  poffeflion  of  the  mares  in  the  neighbourhood  of  Carlifle ; 
but,  after  he  entered  Scotland,  he  was  ftill  carrying  on  the  fame 
crime,  and  was  guilty  of  it  every  moment  till  he  was  apprehended, 
by  having  the  ftolen  mares  in  his  poffeflion,  and  carrying  them  off, 
in  order  to  difpofe  of  them  for  his  own  benefit.  As  therefore  he 
committed  the  crime  of  theft  within  the  territory  of  this  court,  your 
Lordfliips  undoubtedly  have  a  jurifdidlion  to  try  him  for  that  crime. 
This  do(5lrine  is  fo  clear  and  convincing,  that  it  is  hardly  necefl&ry 
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to  quote  authorities  in  fupport  of  it.  The  memorialift^  however, 
will  lay  before  the  court  the  opinions  of  fome  criminal  lawyers  upon 
that  iubjedt. 

Carpzovius,  in  the  place  above  quoted,  par.  23.  fays,  "Ex  qua  de- 
"  ciiione  porro  fequitur,  ubi  delidhim  in  diftindtis  territoriis  fueiit 
"  confummatum,  utriufque  territorii  dominum  judicem  deli<fli  eflc 
"  competentem,  eatenus  nempe  quatenus  crimen  in  fuo  territorio 
"  perpetratum  et  confummatum  fuerit.^' 

Mattheus,  in  the  title  above  quoted,  par.  8,  gives  his  opinion  in 
the  following  words.  "  Sed  quoniam  divifis  territoriis  pemiciofior 
"  opinio  invaluit,  non  immerito  quaeritur,  cujus  eft  animadveriio,  fi, 
"  exempli  gratia,  alibi  tormentum  excuffum,  alibi  transfixus  homo 
•*  fit ;  alibi  falfum  inftrumentum  fcriptmn,  alibi  produdlum  ;  fit  fi 
**  alibi  raptam,  alibi  ftupraveris ;  alibi  vindhim,  alibi  fpoliaveris :  et 
"  redle  refponfum  judico,  ab  interpretibus  in  omnibus  hifce  exem- 
"  plis,  utriufque  territorii  judicem  animadvertere  poffe." 

Sir  George  Mackenzie  is  ftill  more  explicit  upon  this  point  t  in  the 
title  above  quoted,  par.  i.  he  fays,  "  Not  only  where  the  crime  it- 
**  ielf  was  fully  committed,  may  it  be  tried,  but  where  any  part  of 
"  it  was  committed ;  and  therefore  a  thief  may  be  judged,  not  only 
•*  where  he  firft  broke  the  houfe,  but  by  the  judge  of  that  place 
"  where  he  was  taken  with  the  things  ftolcn.'*  And  afterwards,  he 
adds,  '*  For  with  us,  where-ever  a  thief  is  taken  with  a  fang,  he 
"  may  be  hanged.''  Agreeable  to  thefe  authorities  is  the  pradice 
of  the  court,  in  cafes  where  crimes  are  committed,  partly  at  land, 
and  partly  on  the  fea.  The  high  admiral  is  his  Majefty's  lieutenant 
upon  the  feas  ;  and,  in  many  cafes,  his  jurifdidion  is  exclufive  of 
that  of  any  other  court.  In  feveral  trials  that  have  been  brought  be- 
fore the  court  of  jufticiary,  for  crimes  committed  upon  the  feas,  the 
jurifdidlion  of  the  court  has  been  declined ;  and  this  declinature  has 
fometimes  been  fuftained :  but  where  the  crimes  charged  were  of  the 
nature  of  crimina  continua^  committed  partly  upon  land,  and  partly 
upon  the  feas,  your  Lordlhips  always  fuftained  your  own  jurifdic- 
tion.    Many  decifions  might  be  quoted  to  this  purpofe  j  but  it  is  un- 
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neceflary  to  take  up  the  time  of  the  court  upon  a  point  that  is  fb  clean 
Your  Lordfhips  will  remember,  particularly,  the  cafe  of  Gray  and 
Jacobina  Moir ;  the  cafe  of  Johnfton  and  others,  for  plundering  i 
fhip  in  the  harbour  of  Aaftruther ;  and  the  cafe  of  Robert  Forfyth, 
and  others,  tried  at  the  circuit-court?  at  Aberdeen  in  May  laft,  for 
robbing  a  fhip  lying  in  the  harbour  of  Down  of  a  quantity  of 
meal. 

Thefe  reafons  and  authorities  will' fatisfy  the  court,  that  the  pan- 
nel  may  be  tried  before  your  Lordfhips  for  the  crime  with  which 
he  flands  charged  j  and  the  memorialift  fhall  now  take  notice  of  the 
arguments  that  have  been  pleaded  for  the  pannel  in  bar  of  this  ju- 
rifdidlion.     And, 

imo^  Itwasafked,  By  what  law  the  pannel  is  to  be  tried?  whe- 
ther by  the  laws  of  Scotland,  or  of  England  ?  That  the  criminal 
laws  of  the  two  kingdoms  are  different  in  many  particlars :  That 
fbme  things  are  crimes  in  the  one  kingdom,  which  are  hardly  pu- 
nifhable  in  the  other :  That  the  punifhment  of  the  fame  crimes  is, 
in  fome  cafes,  very  different,  in  die  different  kingdoms :  That  your 
Lordfhips  are  not  fuppofed  to  underfland  the  laws  of  England  ;  nor 
are  you  intitled  to  judge  by  them  ;  and  that  it  would  be  hard  to  try 
the  pannel  by  the  laws  of  Scotland,  when  he  has  not  ofiended  againft 
them. 

Anf.  The  pannel  is  to  be  tried^  as  the  flyle  of  our  indidlment  runs, 
by  the  laws  of  God ^  of  thisj  and  all  other  ivelUgCFi/emed  realms.  No 
crimes  can  be  tried  in  this  manner,  but  what  are  pimifhable-by  the 
laws  of  God  and  man.  Statutory  or  local  crimes  cannot  be  tried  by 
the  judges  of  a  foreign  country ;  but  murder,  robbery,  horfe-fleal* 
ing,  &c.  are  capital  crimes  all  the  world  over ;  and  the  forms  of 
trial  are  fo  fimilar  in  the  two  kingdoms,  that  the  pannel  can  fufieF 
no  injuflice  by  a  trial  in  either.  This  inconveniency  is  particularly 
guarded  againfl  in  another  cafe.  After  the  acceflion  of  James  L  to 
the  crown  of  England,  flatutes  were  made  both  in  England  and  Scot- 
land for  delivering  up  criminals  that  fhould  fly  from  the  one  king*^ 
dom  to  the  other :  and  in  both  of  thefe  acSls,  (7th  Ja.  I.  cap.  i.  ad2« 
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161 2),  it  is  provided,  That  this  can  only  be  done  when  the  crimes 
with  which  the  fugitives  ire  charged  are  crimes  in  both  nations.  In 
the  fame  manner,  it  is  only  fuch  crimes  as  are  equally  punifhable  in 
both  kingdoms  that  can  be  tried  by  the  judges  of  either  ;  and  horfe- 
ftealing  is  certainly  one  of  the  number.  2d0y  The  difficulty  infifted 
on  does  not  hit  the  prefent  cafe  j  becaufe  the  pannel  has  been  guilty 
of  horfe-ftealing  in  Scotland  as  well  as  England,  as  has  been  already 
pleaded.  He  can  therefore  undoubtedly  be  tried  by  the  laws  of 
Scotland  for  that  crime. 

Q,do  It  was  much  infifted  on.  That  fuch  a  jurifdiifHon  cannot  be 
in  the  court,  becaufe  your  Lordfhips  have  no  power  to  explicate  it : 
That  you  cannot  compel  Englifh  witnefles  to  appear  to  give  their 
evidence  either  for  or  againft  the  pannel ;  and  therefore,  in  many 
cafes    it  may  be  impoffible  to  carry  on  fuch  a  trial. 

Anf.  1/,  This  argument,  when  taken  in  the  ftrongeft  light,  only 
'fliows  that  there  may  fometimes  be  difficulties  in  explicating  this  ju- 
rifdi<Slion ;  but  it  does  not  follow  that  your  Lordftiips  have  no  fiich 
iurifdicSlion.  There  are  many  cafes,  in  which  the  court  of  jufticiary, 
and  other  cokirts,  hav?  an  undoubted  power  to  judge  in  certain  cau^ 
•fes  •  yet  it  may  be  often  impoffible  for  them  to  explicate  that  power, 
finglifti  witnefles  aire  neceflary  in  many  criminal  trials,  and  yet  your 
.Lordfhips  have  no  power  to  enforce  their  attendance.  ,  Suppofe  a 
.crime  is  committed  on  the  Scotch  fide  of  the  border,  and  that  all  the 
■vfritnefles  are  Englifhmen,  who  happened  to  be  accidentally  prefent, 
-Tour  Lordfhips  cannot  force  thefe  witneffes  to  attend ;  and  yet  the 
tjurifdiclion  of  the  court  will  not  be  difputed.  Your  Lordfliips  have  a 
power  of  tranfporting  to  America ;  and  yet  the  criminal  may  efcape 
from  the  (hip  after  he  has  left  Scotland,  or  he  may  return  to  Eng- 
land or  any  other  country,  and  you  have  no  power  to  touch  him. 
The  court  of  feffion  has  an  undoubted  jurifdi(5lion  in  certain  foreign 
matters ;  and  yet  it  is  not  in  their  power  to  force  witneffes  in  a  fo- 
reign country  to  give  their  evidence,  or  to  produce  writings  that 
may  be  neceflary  in  the  caufe.     If  the  vvitnelTes  cannot  be  brought, 
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the  trial  cannot  proceed ;  but  this  does  not  demonflxate  that  your 
Lordfliips  have  not  the  jurifdidlion. 

2d0j  Many  cafes  have  occurred,  in  which  Englifh  witnefles  have 
been  neceffary ;  but  no  inflance  can  be  given  of  any  trial's  being 
(lopped  by  their  rcf ufing  to  attend.  Few  people  will  refufe  to  appear 
on  fuch  an  occafion,  either  for  or  againft  a  pannel ;  and  if  they  arc 
backward,  the  juftices  of  peace  of  England  are  always  ready  to  com- 
pel them.  The  way  commonly  praAifed  is,  that  on  an  application 
to  the  juftice  by  any  Scotch  judge  or  magiftrate,  fetting  forth,  that 
fuch  a  witnefs  is  neceffary  at  fuch  a  trial,  the  juftice  fends  for  the 
witnefs,  and  obliges  him  to  enadl  himfelf,  under  a  proper  penalty, 
to  appear  at  the  trial  to  give  his  teftimony.  This  is  a  pradlice  in  v/- 
ridi  obfervantiay  of  which  many  inftances  can  be  given.  Engliih 
witnefFes  are  frequently  leen  in  the  high  court  of  jufticiary  ;  but  this 
muft  naturally  happen  much  oftener  in  the  circuit-courts  held  at 
Jedburgh  and  Dumfries.  The  memorialift  will  mention  two  or  three 
cafes,  which  are  known  to  fome  of  your  Lordfliips.  In  the  trial  of 
Fairbairn,  feven  or  eight  years  ago,  at  Jedburgh,  for  houfe-break- 
ing,  Englifli  witnefFes  attended ;  and  thefe  were  forced  by  Mr  Selby, 
a  juftice  of  peace  for  Northumberland,  to  tnz€t  themfeives  to  appear 
at  the  trial,  at  the  defire  of  the  fheriff  of  Roxburgh.  In  the  cafe  of 
Neilfon,  who  was  tranfported  on  a  petition  in  May  laft  at  Dumfries, 
for  ftealing  horfes  from  England,  feveral  Englifh  witnefles  attended? 
and  they  were  obliged  by  Sir  John  Eden,  a  Cumberland  juflice,  to 
enad  themfelves.  In  the  trial  of  Douglas  at  Jedburgh  laft  harveft- 
circuit,  for  horfe-ftealing,  a  number  of  Englifh  witnefFes  appeared 
on  the  part  of  the  pannel  to  prove  his  exculpatioa. 

Neither  is  this  done  only  out  of  courtefy,  but  a  foundation  may 
be  difcovered  for  it  in  the  above-quoted  adl  i .  of  the  4th  of  James  I. 
In  the  32d  and  33d  claufes,  it  is  fet  forth,  That  an  a<ft  fimilar  to 
that  above  ingrofFed  was  to  be  made  in  Scotland,  for  trying  there 
Scotchmen  who  Ihould  commit  crimes  in  England,  and  fly  back  into 
Scotland :  And  it  is  ordained.  That  on  application  from  the  party 
injured,  the  Englifh  judges,  magiftrates,   or  juftices  of  peace,   fliall 
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bind  over  witnfcfTcs,  profecutors,  &c.  to  attend  at  the  trial ;  and 
that,  if  they  fail,  their  recognifances  ihall  be  forfeited  in  exchequer. 
Though  this  a6l  does  not  apply  diredlly  to  this  cafe  ;  yet  it  is  a  very 
good  foundation  for  a  practice  fo  reafonable.  The  counfel  for  the 
pannel  talked  much  of  Magna  Charta^  and  the  great  crime  it  was  to 
force  any  Et^gUfhman  out  of  the  country  without  his  confent,  unlefs 
|>y  way  of  punifhinent.  But  the  memorialift  believes,  that  if  a  pro- 
fecution  were  brought  againft  an  Englifh  juftice  for  fuch  a  comitas  to 
A  fifter-niation,  the  judges  would  not  think  of  inflidling  any  punifh- 
ment ;  or  if  complaints  were  brought  againft  a  flieriff,  or  juftice  of 
peace,  for  following  fuch  a  pradHcc  in  Scotland,  your  Lordfliips 
would  not  find  fuch  complaint  relevant.  It  may  be  poflible  that  fome 
juftices  may  refufe  this  piece  of  courtefy :  but  among  fuch  a  number 
as  are  in  every  county,  fome  will  always  be  found,  who  have  regard 
enough  for  their  neighbours  to  give  them  affiftance.  It  is  clear, 
therefore,  that  witnefles  can  always  be  procured ;  and  if  every  ju- 
rifdi(5lion  is,  to  be  cut  down  that  fometimes  cannot  be  expUcated,  it 
is  believed  very  few  will  remain. 

3ft(?,  The  counicl  for  the  pannel  talked  of  the  articles  of  the  union, 
as  prohibiting  trials  of  this  kind.  But  your  Lordfliips  will  pay  no 
regard  to  that  argument :  thefe  articles  do  by  no  means  relate  to  ca« 
ies  like  the  prefent ;  they  only  enafl.  That  law-fuits  arifing  in  Scot- 
land fliall  not  be  carried  into  Weftminfter-hall,  nor  thofc  arifing  in 
£ngland  before  the  courts  of  Scotland  ;  but  that  as  each  nation  pre- 
serves its  own  laws,  each  of  them  too  fliall  have  feparate  courts. 

4/^,  Neither  is  it  at  all  to  the  purpofe,  what  was  mentioned  with 
regard  to  the  a(5ls  pafled  after  the  late  rebellion,  for  trying  the  re- 
bels in  England.  Thele  adls  do  by  no  means  fliow,  that  no  crime 
committed  in  the  one  kingdom  can  be  tried  in  the  other ;  they  were 
made  for  a  particular  purpofe.  The  trials,  in  cafes  of  treafon,  are 
very  difierent  from  otner  trials  :  they  are  all  carried  on  in  the  Eng- 
lifli  form ;  the  treafons  muft  be  laid  to  have  happened  in  a  particu- 
lar county,  and  muft  be  tried  by  a  jury  of  that  county.  As  it  would 
have  been  attended  with  great  inconveniencies  to  have  courts  goiiig 
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up  and  down  the  whole  kingdom,  to  try  the  rebels  in  every  county 
where  they  were  guilty,  power  is  given  to  his  Majefty  to  appoint  his 
courts  to  fit  at  any  place  that  is  convenient  for  that  purpofe ;  and  it 
is  diredled,  that  the  treafbns  fhould  be  laid  to  have  happened  in  the 
places  where  they  were  really  committed,  though  not  in  the  coun- 
ties where  they  were  tried.  Befides  this,  thefe  adls  demonftrate, 
that  courts^may  have  a  jurifdicflion  which  they  have  not  a  certain 
power  to  explicate.  There  is  no  power  given  to  the  Englifh  judges 
by  thefe  adls  to  call  witneffes  out  of  Scotland  j  and  therefore  their 
attendance  was  merely  voluntary. 

It  was  admitted  in  the  debate,  that  both  in  England  and  in 
Scotland,  flieriffs,  or  the  ordinary  judges  of  counties,  have  a  power 
to  try  crimes  committed  within  other  counties ;  and  it  was  faid^ 
that  many  of  the  authorities  quoted  relate  to  provinces  pr  fub-divi- 
fions  of  the  fame  empire,  fubjedl  to  the  fame  prince^  and  governed 
by  the  fame  laws.  But  your  Lordfhips  will  obferve,  that  moft  of 
thefe  authorities  relate  to  nations  that  are  foreign  with  regard  to  each 
other. 

If  it  is  law,  that  a  IherifF  can  try  a  crime  committed  in  q,  different 
county,  the  memorialift  cannot  fee  a  folid  reafon  why  your  Lord- 
fliips,  or  any  fupreme  criminal  court,  may  not  try  a  crime  commit- 
ted in  a  different  kingdom,  Wliat  is  it  that  bars  this  power?  It 
cannot  be  the  ftridl  idea  of  territorial  jurifdicflion  that  has  been  fo 
much  talked  of;  for  it  is  as  adverfe  to  that  idea,  that  a  flieriff^fliould 
try  a  crime  committed  in  a  neighbouring  coimty,  as  that  your  Lord- 
iliips  Ihould  try  a  crime  committed  in  a  neighbouring  kingdom.  A 
flieriflFhas  no  direcfl  authority  beyond  the  limits  of  his  county,  more 
lliah  your  Lordfhips  have  beyond  the  limits  of  the  kingdom.  Tlie 
only  reafon  of  the  difference,  therefore,  mufl  be,  that  a  flieriff  can 
obtain  the  aid  of  the  fuperior  courts  for  explicating  his  jurifdidlion* 
This  is  only  an  argument  drawn  from  inconveniency ;  which,  as  has 
been  dcmonflrated  above,  cannot  be  conclufive  with  regard  to  the 
point  of  jurifdiclion  ;  becaufe  many  inflances  can  be  given,  where 
courts,  both  civil   and  criminal,    have  undoubted  jurifdidion,   in 

caiesb 
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cafes  in  which  they  cannot  be  fnrc  of  explicating  that  jurifdidtion  up- 
on every  occafion. 

The  memorialift  has  thus  laid  before  your  Lordfhips,  at  great 
length,  every  thing  that  occurs  to  him  upon  this  important  point ; 
and  he  can  fee  no  reafon,  why  you  fhould  not  fuftain  the  jurifdic- 
tion  of  the  court.  A  contrary  decifion  might  be  attended  with  tlie 
worft  confequences  to  both  parts  of  the  united  kingdoms.  If  cri- 
minals,  by  flying  from  the  one  to  the  other,  can  efcape  the  punifli- 
ment  due  to  their  crimes,  it  would  make  the  counties  on  both  fides 
of  the  border  very  unfafe  to  live  in.  It  is  much  for  the  intereft  of 
Britain  in  general,  that  fiich  things  fhould  be  prevented.  And  it 
can  be  attended  with  no  bad  confequences  to  pannels,  to  be  tried  in 
a  fupreme  court,  either  in  England  or  Scotland,  where  they  are  fure 
of  meeting  with  impartial  juflice.  If  witnefles  cannot  be  procured 
pither  for  the  profecutor  or  the  pannel,  the  trial  cannot  go  on ;  and 
then,  the  only  <;onfequence  will  be,  that  the  paxmel  muft  be  fent  o- 
v£T  to  the  place  where  he  committed  the  crime ;  which  the  memoria- 
lift will  admit,  is  in  many  refpedls  the  moft  convenient  forum :  but 
what  he  maintains  before  your  Lordfhips  is,  that  this  is  not  the  only 
forumy  but  that  the  criminal  may  likewife  h6  tried  in  the  kingdom 
where  he  is  apprehended  j  more  efpecially  when,  as  in  the  prefent 
cafe,  the  ftolcn  goods  are  found  in  his  poflefEon." 

The  information  for  the  pannel  argued, 

*^  The  point  of  law  to  be  determined  is  of  very  general  concern  ; 
and  as  it  is  rather  a  queftion  of  the  law  of  nations,  than  one  which 
can  be  expedled  to  be  regulated  by  municipal  laws  and  local  confti- 
tutions,  it  will  be  proper  to  begin,  by  extending  our  views  a  little 
beyond  that  law  which  is  pofitive  and  ftatutory,  and  to  turn  our 
eyes  upon  fome  of  thofe  great  common  principles  by  which  diftribu- 
tive  juftice  is  regulated  in  human  fociety . 

And  if,  in  the  courfe  of  this  argument,  we  fliall  have  occafion  to 
recur  to  a  ftate  of  human  nature,  which  perhaps  we  have  no  authori- 
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ty  from  hiftory  to  fay  ever  exifted ;  yet  that  is  no  more  than  what 
is  always  done  in  all  difquiiitions  concerning  political  law,  and  natu-' 
ral  jvurifprudence.  An  imaginary'  condition  of  the  human  race  is 
fuppofed,  nfiially  denominated  aftatc  of  nature ;  and  from  coniider* 
ing  mankind  in  that  point  of  view,  found  principles  are  borrowed,  on 
which  to  reafon  concerning  the  attributes  of  civil  fbciety. 

Let  us  fuppofe  man  then  in  a  flate  of  nature,  and  confider  his  fi-^ 
tuation  with  refpedl  to  difbributive  juflice. 

In  fuch  a  flate  of  the  human  race,  it  feems  indifputable,  there  can 
be  no  idea  of  diftributive  juftice ;  for  where  every  man  is  his  own 
judge,  there  is  no  compulfbry  power  from  without  to  make  him 
follow  that  which  is  right,  and  avoid  that  which  is  wrong.  Thd 
fble  confequences  of  an  evil  aflion  are  remorfe  and  regret,  joined  to 
a  fear  of  fome  invifible  power,  which,  if  the  man  reafons  at  all,  he 
muft  believe  is  a  friend  to  what  is  rig^t,  and  a  foe  to  what  is  wrong. 
But  thofe  artificial  confequences  of  an  evil  action  which  we  denomi-* 
nate  puniJJomcnts^  in  fuch  a  flate  are  altogether  unknown :  In  a  flate  of 
nature, 

"  Poena  metufque  aberant,   nee  verba  minacia  fixa 
**  iEre  legebantur,   nee  fupplex  turba  timebat 
^*  Judicis  ora  fui.** 

But  when  men  were  coUedled  together  in  the  fbcial  life,  and  each 
f bciety  was  united  by  one  common  covenant  of  mutual  prote<5lion 
and  afliflance,  then  diflributive  juflice  began  to  be  known.  A  go-^ 
vcrnment  of  fome  nature  or  other  was  conflituted ;  and  to  that  go- 
vernment was  committed  the  power  of  inforcing  the  ties  of  the  fo- 
cial  compadl.  The  ends  of  the  fociety,  at  their  firft  union,  were  con- 
fidered.  A<flions  tending  to  promote  thofe  ends  were  denominated, 
in  political  language,  right ;  and  thofe  adlions,  whofe  tendency  Was 
to  invert  and  difappoint  them,  were  denominated,  in  the  fame  lan- 
guage, ivrong^ 

The 
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The  aim  of  diftributive  juiHce  is  to  compel  men  to  purine  tbofe 
atStions  which  are  politically  right,  and  to  deter  them  from  commit- 
ting  thofe  which  are  politically  wrong ;  and  the  method  it  takes,  is 
to  reprefent  a<5lions  of  the  former  kind  as  infeparably  connedled  in 
their  confequcnces  with  the  happinefs  of  the  agent,  and  adticms  of 
the  latter  kind  as  equally  infeparably  connedled  with  his  mifery* 

In  order  to  put  it  in  the  power  of  government  to  beftow  on  each 
adlion  thofe  confequences  of  happinefs  or  mifery  which  the  law  had 
determined  it  merited,  certain  artificial  means  of  promoting  human 
happinefs  and  mifery  were  invented,  under  the  denomination  of  rc^ 
^ivards  and  puni/hments ;  and  courts  were  ere(5led  to  diftribute  thefe  ar 
mong  the  members  of  the  fociety,  according  to  the  ideas  of  the  law 
concerning  the  merit  or  demerit  of  their  a<flions. 

But  as  the  end  of  every  fociety  is  anfwered,  provided  no  member 
does  any  thing  that  is  wrong,  although  none  fhould  exert  themfelv« 
in  an  extraordinary  manner  in  doing  what  is  politically  good  j  fo  the 
deterring  men  from  counteracting  the  ends  of  fociety  has  been  helii 
fufBcient  in  moft  governments*  Hence  the  difbribution  of  punilh- 
ments  has  in  general  become  the  fole  objedl  of  diftributive  juftice  a- 
mong  civil  fbcieties.  The  knowledge  of  the  punifhments  which  bcr 
long  to  every  evil  adlion  hath  been  reduced  into  fyftems,  and  thofe 
fyftems  have  received  the  denomination  of  criminal  laivs. 

As  foon  as  civil  fociety  had  been  improved  beyond  the  firft  and  ru- 
der ftates  of  hunting  and  pafturage,  and  was  advanced  into  the  more 
refined  ones  of  agriculture  and  commerce,  focieties,  from  being  mi:- 
gratory  and  vagrant,  became  fixed  and  territorial.  In  thefe  refined 
ftages  of  fociety,  territory  necefTarily  became  one  of  its  infeparable 
attributes  ;  and  in  time  was  an  attribute  fo  confpicuous,  that  from 
the  name  of  the  territory  they  poiTefs,  fixed  locieties  have  generally 
derived  their  names.  Hence  the  diftinAion  of  empires,  kingdoms, 
and  commonwealths,  borrowed  from  the  country  which  the  members 

of  each  fociety  inhabited. 

Though,  after  men  were  formed  into  civil  focieties,  a  common 
bond  of  union  neceflariiy  fubfifted  in  each  fociety,  the  nature  and  ties 

of 
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of  which  were  pointed  out  in  a  body  of  laws  belonging  to  the  focie- 
ty ;  yet  feparate  focieties  ftill  continued  independent  of  each  other, 
and  the  feveral  bodies  colledtive  were  in  the  fame  fituation  as  indivi-7 
duals  muft  be  fuppofed  to  have  been  while  in  a  ftate  of  nature. 

As  the  ends  and  aims  of  different  civil  focieties  were  generally,  in 
their  original,  different  j  fo  different  principles,  and  contradidlory 
maxims,  neceffarily  regulated  the  fyftem  of  criminal  laws  of  differ- 
ent focieties.  Some  focieties  originally  united  with  a  view  to  war 
and  rapine ;  fome  for  the  peaceful  enjoyment  of  extenfive  paftures  and 
wide  fields  :  others  again  were  planned  on  the  ideas  of  agriculture ; 
others  on  thofe  of  commerce ;  and  others  were  drawn  together  for 
the  purpole  of  felf- defence.  Hence  different  forms  of  government 
were  eftablilhed,  mod  fiiitable  to  thofe  principles  that  had  drawn  the 
fociety  together.  Thefe  different  governments,  neceffarily  produced 
a  diverfity  in  the  fyftems  of  criminal  law  of  the  feveral  focieties ; 
and  that  diverfity  was  rendered  more  confpicuous  by  the  views  to- 
ward which  the  united  efforts  of  the  fociety  were  conftantly  tending. 

Hence  it  became  contrary  to  the  nature  of  fociety  itfelf,  to  admit 
the  criminal  law  of  one  fociety  to  regulate  the  adtions  of  the  mem- 
bers of  another :  for,  according  to  the  different  principles  for  which 
the  feveral  focieties  had  originally  united,  and  according  to  the  na- 
ture of  the  different  governments  they  had  received  among  them, 
their  criminal  laws  were  different ;  often  they  were  contradictory ; 
and  that  adlion  which  was  held  laudable  and  meritorious  in  one  fo- 
ciety,  was  confidered  as  a  crime  of  the  deeped  dye  in  another,  and 
a  pmiifhment  infliCled  upon  it  great  in  proportion  to  the  demerit 
with  which  it  was  held  to  be  attended.  Thus  the  crimes  of  a  war- 
like fociety  muft  be  effentially  different  from  thofe  a<5lions  that  re- 
ceive that  denomination  in  a  commercial  ftate ;  the  obje^El  of  the 
former  being  a  ftate  of  perpetual  warfare  with  its  neighbours,  and 
that  of  the  latter  to  cultivate  a  good  underftanding  with  all  mankind. 
In  like  manner,  the  firft  principles  of  every  other  fociety  will  give  a 
particular  turn  to  its  criminal  law. 

Hence,  as  fopn  as  focieties  became  fixed,  the  operations  of  crimi- 
nal 
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nal  law  became  territorial,  and  laws,  like  the  focieties  who  were  tied 
by  them,  received  their  denominations  from  the  territory  where  they 
prevailed ;  beyond  that  territory  they  could  have  no  operation.  Thus 
were  the  operations  of  the  laws  of  Scotland,  of  England,  of  France, 
of  Spain,  and  of  every  other  independent  ftate,  limited  to  the  terri- 
tory of  that  ftate. 

From  thefe  general  principles  it  follows  as  a  confequence,  that 
what  falls  to  be  conlidered  as  a  crime  in  •any  ftate,  is  punilhable  as 
fuch  only  within  the  ftate  itfelf ;  for  it  is  a  crime  only  in  fo  far  as  it 
is  a  tranfgreffion  of  the  laws  of  the  fociety  to  which  the  perfon  who 
conmiits  it  belongs  at  the  time  he  does  commit  it ;  if  it  is  not  pti« 
niihed  by  that  fociety,  no  other  can  punifti  it.  If  the  committer  re- 
moves from  the  territory  of  the  fociety,  then  he  is  beyond  the  ope- 
ration of  its  laws.  The  crime  he  hath  formerly  committed  cannot 
be  the  objedl  of  puniftiment  in  the  fociety  among  which  he  now  re- 
fides.  He  has  committed  no  offence  againft  their  laws  for  which  he 
can  be  pimifhed*;  and  while  he  continues  to  refide  hsu:Tnlefsly  and 
inoffenfively  among  them,  he  muft  be  fuffered  to  refide  peacefully 
and  quietly ;  for  till  once  he  hath  committed  an  offence  againft  their 
laws,  he  cannot  be  punifhed  by  their  courts  of  juftice. 

Thus  on  general  principles  the  pomt  in  difpute  is  brought  to  a 
plain  decifion.  The^  countries  of  Scotland  and  England  were  origi- 
nally feparate,  independent,  and  unconne(5led  ftates ;  each  of  them 
had  their  diflindt  body  of  laws,  differing  much  in  their  genius  and 
fpirit ;  and  as  to  criminal  matters  in  particular,  there  will  not  pcr- 
Ijaps  be  found  two  bodies  of  European  law  more  different  than  they 
are.  Though  by  the  union  thofe  two  ftates  are  more  clofely  con- 
neded  than  formerly,  yet  ftill  the  fame  difference  of  law  fubfifts.. 
Hence,  in  matters  of  jurifprudcnce,  the  two  ftates  are  as  independ- 
ent of  each  other  as  if  no  union  whatever  had  been  made. 

The  operations  of  the  law  of  each  is  ftritSlly  territorial.  The  laws 
of  England  cannot  affedl  any  thing  that  is  tranfaded  in  Scotland  j 
nor  can  thofe  of  Scotland  affed  any  thing  that  is  done  in  England  j 
confequently  a  crime  committed  in  England,   being  no   offence  a- 
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gainfl  the  law  of  Scotland,  cannot  be  tried  in  Scotland,  nor  before  a 
Scotch  court,  who  are  minifters  only  of  the  Scotch  law. 

If  thefe  pofitions  are  juft,  then  the  pannel,  who  is  an  Eagliiknaii 
by  birth,  and  who  conlequently  was  not  originally  ftibjeA  to  the  jiK 
rif<li(5lion  of  any  Scotch  court,  cannot  be  tried  in  Scotland  fqir  ai|  a  A 
which,  even  as  his  indidlment  lays  it,  was  no  ofience  againlt.the  lam 
of  Scotland ;  but,  if  it  was  an  oflFence  at  all,  was  an  ofience  againft 
the  law  of  England  alone,  being  committed  againft  Englifhmen,  by 
an  Englifliman,  and  withitt  the  territory  of  England. 

Were  fuch  a  trial  to  proceed,  by  what  law  could  it  be  judged  of? 
Not  by  the  law  of  Scotland  furely ;  for  there  was  no  tranfgreffion  of 
that  law.  If  it  is  faid,  that  it  muft  proceed  on  the  law  of  England ; 
then  is  it,  with  all  fubmiflion,  denied,  that  your  Lord£hips  can  pro- 
ceed by  that  law.  Your  jurifdidlion  is  derived  from  the  law  of  Scot* 
land  alone.  It  is  beftowed  on  you  for  the  fole  purpofe  ©f  carrying 
the  criminal  law  of  this  country  into  execution.  It  is  incondftent 
with  the  ideas  of  the  law  of  England  itfelf  that  you  ihould  proceed  by 
it.  Your  court  is  unknown  in  the  law-language  of  that  country : 
you  have  no  fuch  commiffioij  as  that  under  which  it  authorifes  the 
judges  of  its  law  to  adit ;  and  therefore,  were  you  to  proceed  on  the 
law  of  England,  that  law  would  afford  an  unanfwerable  plea  to  your 
jurifdidlion  as  judges. 

And,  indeed,  were  the  law  of  England  to  be  the  rule  of  proceed- 
ing, this  whole  trial  would  be  void  and  null,  in  fo  far  as  it  hath  al*- 
ready  gone,  and  a  new  trial  muft  be  begun,  according  to  the  forms 
^nd  regulations  of  the  law  of  England,  which,  in  a  cafe  like  this, 
would  be  found  to  be  inextricable  j  but  on  this  it  is  unneceflary  to 

multiply  words. 

leaving  faid  fo  much  concerning  general  principles,  it  may  be 
proper  now  to  defcend  to  particulars,  and  to  confider  whether  there 
is  any  thing  in  the  peculiar  laws  of  Scotland  or  England,  confidered 
by  themfelves,  that  can  give  countenance  for  fuch  a  trial  as  is  now 

brought. 

For  though  it  hath  been  fliown  above,  that  after  fociety  was  form- 
ed, 
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cd,  the  feveral  independent  dates  flood  in  the  fame  relation  to  one 
another,  as  individuals  muft  be  fuppofed  to  have  ftood  when  in  a 
ftate  of  nature ;  yet  there  is  no  doubt,  that  by  mutual  conventions 
between  the  ftates,  certain  corine<Jlions  might  -be  introduced  for  their 
mutual  benefit :  and  though  tlie  laws  of  neither  <:ould,  ftridlly  fpeak- 
ing,  from  their  own  ^lature,  operate  beyond  their  relpedlive  territo- 
ries ;  yet  fuch  an  operation,  to  a  certain  extent,  for  the  benefit  of 
both)  might,  dQubtlefs,  by  mutual  confent  of  their  feveral  legifla- 
tures,  be  introduced. 

Jj£t  US  inquire  then,  whether,  by  any  mutual  conventions,  or  by 
the  confent  x)f  the  legiflature  of  either  nation,  general  principles  have 
been  departed  from  in  jchis  point 

When  the  two  kingdoms  cam:e  to  be  £0  far  conjiedled  as  to  hav:e 
jone  king,  though  without  any  tmion  of  their  legiflative  power,  as 
hoftilities  ceafed,  it  became  a  matter  of  mutual  attention  to  keep  the 
countries  which  lay  on  the  frontiers  of  each  quiet  and  peaceable.  It 
was  common  at  that  time  for  depredations  to  be  committed  by  the 
fubje<5ls  of  England  who  lived  vOn  the  border,  on  the  neighbouring 
counties  of  Scotland;  and  thofe  again  who  lived  on  the  Scotch  fide 
of  the  border,  were  in  ufe  to  commit  the  like  depredations  on  the 
Jbprder-counues  in  England. 

With. a  view  partly  to  abolifli  the  memory  of  the  hofl:ilit3^J|P%5^ 
mei*  times,  when  the  two  nations  had  been  under  diflTerent  kiagsi 
and  partly  to  curb  feme  of  thefe  diforders  for  the  future,  the  ftatutje 
d^^  Ja.  VI.  c.  J.  was  enacted. 

And  in  fo  far  as  this  ftatutc  was  intended  to  check  depredations, 
the  method  taken  was^  to  make  thofe  depredations,  or,  which  was  the 
lame  thing,  crimes  committed  by  the  fubjeds  of  England  in  the  bor- 
ders of  Scotland,  punifhable  by  the  laws  of  England :  A  method  per- 
fedtly  confiftent  with  the  [general  principles  above  laid  down :  for 
here  none  but  the  fubjedts  of  England  were  affeded  by  the  law  of 
England ;  and  the  trial  was  to  proceed  within  England,  and  to  be 
conducted  according  to  the  forms  of  the  law  of  England.  The  fta- 
tute,  therefore,  introducing  this  part  of  the  enadlment,  in  §  26.  pro- 
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ceeds  on  this  narrative  :  "  And  whereas,,  in  regard  fome  difference 
and  inequality  in  the  laws,  trials,  and  proceedings,  in  cafes  of  life, 
between  the  juftice  of  the  realm  of  England,  and  that  of  the  realm 
of  Scotland,  it  appeareth  to  be  moft  convenient,  for  the  content- 
ment and  fatisfaiflion  of  all  his  Majefty's  fubje<5ls,  to  proceed  with 
all  poflible  feverity  againft  fuch  offenders,  in  their  own  country^  ac" 
cording  to  the  laivs  of  the  fame  ^  ivhereunto  they  are  bom  and  inherit  a- 
bky  and  hy  and  before  the  naturaUbom  fulje^s  of  the  fame  realm^  if 
"  they  fhall  be  there  apprehended."  From  this  narrative  it  is  clear, 
that,  under  this  ftatute,  it  was  only  fuch  offenders  as  were  natives 
of  England,  and  not  thofe  who  were  natives  of  Scotland,  that  were 
intended  to  be  made  punifhable  by  this  ftatute  for  crimes  committed 
within  the  realm  of  Scotland ;  and  moft  properly,  fince  the  fubjedls 
of  Scotland  bore  no  allegiance  to,  and  could  not  be  boimd  by,  the 
laws  of  England. 

The  ftatute  then  proceeds  :  "  Be  it  therefore  enaded,  by  the  au- 
thority forefaid.  That  all  offences  of  conjurations,  witchcraft,, 
and  dealing  with  evil  and  wicked  fpirits,  murder,  manflaughter, 
felonious  burning  of  houfes  and  corn,  burglary,  robbing  of  hou- 
fes  by  day,  robbery,  theft,  the  deteftable  vice  of  buggery  com- 
mitted with  mankind  or  beaft,  and  rape,  heretofore  done  and 
"  committed  fince  his  Majefty's  coming  to  the  crown  of  England, 
or  hereafter  to  be  done  or  committed,  by  any  of  his  Majefi/s  na^ 
tural'bom  fubjeSts  of  this  reahn  of  England^  or  the  dominions  of  the 
"  fame,  within  the  realm  of  Scotland,  or  the  dominions  thereof^ 
and  the  acceffories  of  and  to  the  fame,  Ihall  be  from  henceforth 
inquired  of,  heard,  and  determined,  before  his  Majefty's  juftices 
of  aflize,  or  his  commiffioners  of  oyer  and  terminer  or  gaol-deli- 
very, being  natural- born  fiibje^s  within  this  realm  of  England^  and  none 
other^  by  good  and  lawful  men  of  the  counties  of  Cumberland, 
**  Northumberland,  Weftmoreland,  or  any  of  the  faid  counties  at 
**  the  eledlion  of  the  faid  juftices  of  aflizes  or  commiffioners,  in  like 
**  manner  and  form,  to  all  intents  and  purpofes,  (the  alterations 
*'  hereafter  in  this  ad  expreffed  only  excepted),  as  if  fuch  offences 
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**  had  been  done  and  committed  within  the  fame  Ihirc  where  they 
"  fhall  be  fo  inquired  of,  heard,  and  determined,  as^  is  aforefaid.'* 
Taking,  therefore,  the  whole  of  this  ftatute,  it  is  pretty  evident, 
that  it  is  entirely  an  Englilh  law,  to  be  carried  into  execution  in 
England  alone,  againft  the  natives  of  England,  and  none  other,  al- 
though it  puniihes  a(5ls  committed  in  Scotland. 

But,  at  the  fame  time,  it  is  clear  from  this  adl,  that  if  any  of  the 
natives  or  fubjedls  of  Scotland  fliould  happen  to  commit  a  crime  in 
Scotland,  and  afterwards  go  into  England,  they  could  not  there  be 
tried  for  the  offence  they  had  committed,  under  this  ftatute,  as  it  can- 
not be  conftrued  in  any  fhape  to  apply  to  them. 

It  afterwards  was  thought  a  proper  meafure  for  civilizing  the  bor- 
ders, that  thofe  who  committed  crimes  in  either  country,  and  fled 
into  the  other,  ihould  be  fent  back  to  that  country  where  the  crime 
had  been  committed :  and  accordingly  a  ftatute  was  pafted  in  Eng- 
land, ymo  Jacobiy  r.  i.;  whereby  it  was  cna^ed,  "  That  if  at  any 
time  or  times,  after  the  end  of  this  prefent  feflion  of  parHament, 
any  perfon,  or  perfons,  fhall  Commit  any  offence,  or  offences, 
within  the  realm  of  Scotland,  which,  by  the  laws  of  this  realm  ofEng-* 
landj  is,  are,  or  fliall  be  declared  or  adjudged  to  be  petty  treafon, 
murder,  maiiflaughter,  felonious  burning  of  houfes  and  com, 
"burglary,  robbing  of  houfes  by  day ,  robbery,  theft,  or  rape,  and 
"  do,  or  fhall  fly  or  efcape  into  the  realm  of  England,  and  be,  or 
**  Ihall  be,  apprehended  within  any  of  the  counties  of  Northumber- 
land, Cumberland,  Weftmoreland,  or  any  parts  or  members  of 
the  fame,  or  within  the  parts  or  places  lying  on  the  north  fide  of 
the  riv^"  of  Tyne,  commonly  called  or  known  by  the  names  of 
^^  Bedlhtgton/hir£j  Norham/hire^  and  IJlandJhirey  the  town  and  county 
of  Newcaftle  upon  Tyne,  and  the  town  of  Berwick  upon  Tweed, 
with  the  bounds  and  liberties  thereof;  that  then  it  fhall,  and  may 
be  lawful  to  and  for  the  juftices  of  aflize,  or  any  one  of  them  in 
the  abfencc  of  the  other,  the  juftices  of  gaol-delivery,  at  their  gaol- 
delivery,  or  any  four  of  them,  or  the  juftices  of  peace  in  their  ge- 
**  neral  or  quarter  feffions,  or  any  four  of  them,  upm  due  and  mature 
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examination  of  the /aid  offence  or  offences^  in  openfeffumSy  and  pregnant 
proof s  of  the  famey  by  warrant  under  their  hands  and  ieals,  to  re- 
mand and  fend  all  and  every  fuch  ofiender  and  ofienders  into  the 
**  realm  of  Scotland,  there  to  recein/e  their  trial  for  any  the  offences,  a^ 
^^  forefaid  by  them  there  eommittedr 

It  is  remarkable,  that  when  the  legiflature  in  England  are  thus  or- 
dering offenders  to  be  fent  back  to  take  their  trial  in  Scotland  for 
the  crimes  that  had  been  committed  there,  they  do  not  make  the 
law  of  Scotland  the  rule  of  judging  of  thefe  crimes.  They  firftcoor 
fider  whether  the  offender  hath  committed  a  crime  according  to  the 
ideas  of  the  law  of  England  :  if  he  had  not,  he  was  intitled  to  live 
there  in  full  fecurity ;  but  if  he  had,  he  might  dicn  be  fent  back. 
This  is  a  clear  indication  of  the  force  of  the  general  principles  above 
mentioned  in  the  municipal  law  of  England,  and  haw  much  that  law 
confiders  the  effeifl  of  municipal  laws  to  be  flridtly  territorial :  for 
here  the  offender  is  not  to  be  fent  back  merely  becaufe.  he  had  offend- 
ed againft  the  law  of  Scotland ;  the  Englifti  woiild.  not  allow  that 
law  to  affe^  his  perfonal  fecurity  in  England. 

This  ftatute  was  temporary  ;  for  it  was  appointed  to  continue  only 
to  the  end  of  the  then  next  feffion  of  parliament :  it  was  befides  clog- 
ged with  a  fpecial  provifion  in  the  following  words :  "  Provided  ne- 
verthelefs,  and  be  it  enadled  by  the  authority  aforefaid.  That  this 
ftatute,  nor  any  claufe  therein  contained,  fliall  take  efle<5l  or  be  in 
force,  or  in  any  wife  be  deemed  or  expounded  to  take  effedl,  to  any 
"  intent,  conftrucfVion,  or  purj)ofe,  until  a  law  by  a6l  of  parliament 
be  made  and  eftabliflied  within  the  realm  of  Scotland,  for  the  re- 
manding and  fending  out  of  the  realm  of  Scotland  into  the  realm 
of  England,  all  and  every  perfon  and  perfons  born  within  the  realm 
of  Scotland,  or  the  dominions  of  the  fame^  which  fhall-  at  any 
time  hereafter  commit  any  the  offences  aforefaid  within  the  realm 
of  England,  to  receive  his  or  their  trial  in  the  realm  of  England, 
for  all  and  every  the  faid  offences  by  them  conuxdtted  in  the  faid 
realm  of  England*' 

The 
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The  cSc6i  of  this  law,  therefore,  was  fufpended,  until  a  condition 
Ihould  be  performed  by  the  legiflatare  of  Scotland ;  which  was  by  no 
means  an  equal  one :  They  required,  that  every  pcrfon  who  fhould 
commie  any  thing  which  ihould  be  deemed  an  offence  by  the  law  of 
England,  and  fhould  afterwards  fly  to  Scotland,  fhould  be  remanded; 
they  therefore  infifled,  that  the  law  of  England  fhould  be  the  rule 
for  remanding  in  bqth  countries  :  and  farther,  although  thofe  who 
fled  to  England  were  only  to  be  remanded  in  cafe  they  were  found 
on  the  north  fide  of  the'  Tyne,  fo  that  thofe  who  fled  to  the  fouth  of 
the  Tyne  were  not  to  be  remanded,  a  general  adl  for  remanding  was* 
required  of  the  legiflature  of  Scotland.. 

The  confequences  were  what  might  be  expe<Sled.  The  parliament 
of  Scotland  paffed  an  R&,  indeed ;  but  it  was  an  aft,  the  force  <rf  which 
likewife  was  fufpended  till  conditions  Ihould  be  performed  by  the  le- 
giflature of  England ;  and  they  too  made  the  law  of  their  own  coun- 
try the  rule  for  judging,  whether  the  perfons  who  fled  to  them  from 
England  fhould  be  remanded  there.  The  a^  pafled  by  the  parlia- 
ment of  Scotland  is  the  flatute  161 2,  c.  2. 

By  this  flatute,  "  Our  Sovereign  Lord,  with  advice  and  confenir 
of  the  eflates  of  parliament,  ftatutes  and  ordains.  That  if,  at  any 
[^  time  after  the  end  of  this  prefent  feflion  of  parliament,  any  per- 
fon  or  perfons  fhall  commit  any  crime  or  offence  within  the  realm 
of  England,  ivhilk^  by  the  lanvs  of  tht  kingdom  of  Scotland^  are^  or 
fball  bCy  declared  or  ordained  to  be  petty  treafbn,  murder,  man- 
ilaughter,  felonious  burning  of  houfes  or  corn,  burglary,  robbing 
of  houfes  by  day,  robbery,  theft,  or  rapt,  and  fhall  flee  or  efcape 
into  this  realm  of  Scotland,  and  be  taken  and  apprehended  vsrith- 
in  any  part  of  the  faid  kingdom  of  Scotland,  bounds  and  domi- 
nions thereof,  that  then  it  may  and  fhall  be  lawful  tor  and  for  the 
juflice-general  and  his  ordinar  depute,  tiie  fheriffs,  flewards,  lords 
and  bailies  of  regalities,  the  comnfiflioners  of  borders,  or  any  two 
of  them,  in  their  ordinar  courtsj  or  the  juftices  of  peace  in  their 
general  and  quarter  feflions,  or  any  four*  of  them,  upon  due  and 
mature  examination  tf  the  faid  offence  or  offences ^  in  open  courts  or  fef^ 
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^^Jfonsj  and  pregnant  prwfs  ofthefame^  by  warrant  under  their  hands 
*'  and  feals,  to  remand  and  fend  all  fuch  offenders  into  the  realm  of 
*'  England,  there  to  receive  their  trial  for  any  of  the  fore/aid  offences  com-^ 
*'  mitted  by  them  ivithin  the  /aid  realm  of  England^  in  manner  above 
*'  mentioned,  notwitliftanding  any  law,  adl,  or  conftitution,  made 
**  at  any  time  heretofore  to  the  contrair." 

A  claufe,  fufpenfive  of  the  force  of  this  aft,  is  added  fimilar  to  that 
in  the  Englifh  ftatute  above  mentioned  ;  and  it  is  required  as  a  con- 
dition of  this  ftatute  from  the  legiflature  of  England,  that  they  fhould 
authorife  by  a  ftatute  the  remanding  of  ofienders  into  ^whatever  part 
of  England y  or  of  the  dominions  belonging  to  itj  they  had  fled.  This 
claufe  is  in  the  following  words :  "  Providing  neverthelefs,  that  this 
"  adl,  or  any  claufe  therein  contained,  ftiall  not  take  effed,  force, 
**  nor  execution  in  any  fort,  except  an  law  and  aft  of  parliament  be 

made  and  eftabliflied  within  the  realm  of  England,  in  the  firft  fef- 

iion  of  the  next  parliament  thereof,  for  remanding  and  fending 
*'  out  of  the  faid  realm  of  England  into  the  realm  of  Scotland,  all 
"  perfons  who  fliall  at  any  tune  hereafter  commit  any  of  the  crimes 
**  or  offences  forefaid  within  the  realm  of  Scotland,  and  thereafter 
*'  flee  into  England,  or  any  part  of  the  dominions  of  the  faid  kingdom^ 
**  to  receive  their  trial,  and  due  examination,  and  punifliment  within 
*^  the  realm  of  Scotland,  for  every  ane  of  the  faids  offences  commit- 
**  ted  by  them  within  the  faid  realm  of  Scotland,  in  manner  before 
*'  mentioned," 

No  fuch  ftatute  was  ever  enafted  by  the  legiflature  of  England  as 
the  one  required  to  be  enafted  by  the  laft  claufe  of  this  aft ;  of  con- 
fequence  this  ftatute  never  took  effeft  :  in  like  manner,  neither  did 
the  Englifli  ftatute  jmo  Jacobi^  the  condition  required  to  give  it  efieft 
never  having  exifted. 

But  though  none  of  thefe  ftatutes  took  effeft  in  fo  far  as  to  con- 
ftitute  new  law,  yet  they  are  of  excellent  ufe  in  declaring  how  the 
old  and  common  law  ftood :  for  it  feems  without  doubt,  that  the 
two  laft-mentioned  ftatutes  never  would  have  been  enafted,  had  it 
been  pofljible^  by  the  law  of  either  country,  to  punifli  crimes  commit* 

ted 
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ted  by  the  natives  of  another  country  at  home^  but  who,  after  the 
crimes  were  committed,  fled  over  the  border. 

And  indeed  it  is  exprefsly  fet  forth  in  the  preamble  to  the  Scots 
ftatute  1 6 1 2,  That  the  law  of  Scotland,  as  it  then  flood,  did  not  au- 
thorife  the  punifhment  of  offences  under  fuch  circumftances.  The 
preamble  of  that  ftatute  is  in  thefe  words :  "  Our  Sovereigne  Lord 
"  and  eftates  of  parliament,  coniidering,  that  albeit  the  gude  effedls 
"  of  his  Majefty's  cairful  providence,  to  reprefs  the  inniunerable  dif^ 
"  orders,  crymes,  and  offences,  whilks,  before  his  happy  attaining 
•*  to  the  crown  of  England,  were  not  only  frequent,  but  almoft  or- 
"  dinary  in  thefe  bounds  of  the  kingdoms  of  Scotland  and  England, 
"  (which  then  being  the  borders  of  the  two  kingdoms,  are  now  be- 
**  come  the  middle  fliyres  thereof),  hes  reduced  thefe  parts  to  fo  gude 
"  progrefs  of  peace  and  obedience,  as  in  fo  fliort  time  could  hardly 
"  have  been  expected ;  neverthelefs,  it  is  founden  by  experience,  that 
"  as  well  in  thefe  ftiyres  as  in  divers  uthers  parts  of  both  kingdoms, 
"  fome  evil-difpofed  perfons  are  emboldened  to  attempt  and  perpe- 
"  trate  many  heinous  crimes  and  offences  upon  hope  of  impunitie, 
"  if,  after  the  committing  of  the  fame  in  one  country,  they  may  flee 
"  and  efcape  to  the  other,  and  not  be  fent  back  to  the  place  of  their 
**  oftence,  the  pradize  whereof  has  made  many  odious  crimes  and 
"  tranfgreflions  heretofore  to  remain  unpuniflied,  to  the  great  con- 
"  tempt  of  his  Majefty's  authority,  and  univerfal  grief  of  all  gude 

"  fubje<fls  of  both  kingdoms." 

This  preamble  deferves  particular  attention.  It  fliows  what  the 
common  law  of  both  countries  was  at  that  time  :  it  is  no  lefs  an  au- 
thority than  a  declaration  of  the  Scots  legiflature  with  refpea  to  the 
law  of  Scotland ;  by  which  it  appears,  if  a  man  committed  a  crime 
in  England,  and  afterwards  efcaped  into  Scotland,  impunity  was  the 
confequence  :  this  muft  therefore  continue  to  be  the  law  of  Scotland 
ftill  •  for  that  ftatute,  which  was  intended  as  a  corredory  law  in  this 
particular,  did  not  take  effed. 

And  as  the  preamble  of  the  ftatute  1612  is  an  explicit  authority 
with  refped  to  the  law  of  Scotland,  fo  we  have  an  authority  equally 
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explicit  with  refpedl  to  tlie  law  of  England,  in  the  preamble  of  a  fta- 
tute  13^  et  14°  Car  oil  W.  c.  2^.  A  troop  of  banditti,  ufually  known 
by  the  name  of  tnofs-troopers^  had  infefted  the  borders  of  Scotland 
and  England  ;  and  the  intention  of  that  flatute  was  to  raife  a  fund 
for  fuppreffing  their  depredations.  The  ftatute  proceeds  on  the  fol- 
lowing preamble :  "  Whereas  a  great  number  of  lewd,  diforderly, 
and  lawlefs  perfons,  being  thieves  and  robbers,  who  are  common- 
ly called  mofs-troopers^  haye  fucceflively,  for  many  and  fundry 
**  years  laft  paft,  been  bred,  refided  in,  and  frequented  the  borders 
**  of  the  two  refpeiSive  counties  of  Northumberland  and  Cumber- 
"  land,  and  the  new  adjacent  parts  of  Scotland;  and  they  taking  the 
**  opportunity  of  the  large  wafle  grounds,  heaths,  and  moffes,  and 
"  the  many  intricate  and  dangerous  ways  and  by-paths  in  thofc 
^'  parts,  do  ufiially,  after  the  mod  notorious  crimes  committed  by 
**  them,  efcape  over  from  the  one  kingdom  into  the  other  refpedive- 
"  ly,  and  fo  avoid  the  hand  of  juftice,  in  regard  the  offences 
**  done  and  perpetrated  in  the  one  kingdom  cannot 
"be   punished  in  the  other/* 

And  having  fo  plain  an  authority  in  the  words  of  the  ftatute,  it 
feems  unrieceflary  to  enter  into  any  argument  concerning  the  law  of 
England  on  this  point.  It  may  be  proper,  however,  to  remove  the 
efFed  of  an  obfervation  that  was  m^de  oi>  this  head  on  the  part  of  the 

profecutor. 

It  was  faid.  That  the  law  of  England  was  no  ftranger  to  the  idea  of 
trying  crimes  committed  in  a  foreign  country  within  England ;  and  . 
the  a<fl  of  26th  Henry  VIII.  c.  6.  was  feferred  to  ;  by  which  it  was 
declared  competent  to  try  crimes  committed  in  Wales  within  the 
counties  bordering  on  Wales,  in  the  fame  manner  as  if  they  had 
been  committed  within  the  county  in  England  where  they  were  to  be 
tried. 

But  this  ftatute,  it  will  be  found,  being  a  temporary  exception 
from  the  general  rule,  inftead  of  weakening  it,  only  ferves  to  ftrength- 
cn  it.  By  the  common  law  of  England,  crimes  committed  in  Wales 
could  not  be  puniftied  in  England ;  yet  fuch  was  the  barbarous  and 

uncivilized 
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iincivilized  ftate  of  Wales  in  the  reign  of  Henry  VlII.  that  there  was 
a  hazard  juftice  might  be  fruftrated,  if  this  rule  were  ftridlly  adhered 
to.  The  preamble  of  this  ftatute  fets  forth.  **  Foralmuch  as  the 
**  people  of  Wales,  and  marches  of  the  fame,  not  dreading  the  good 
**  and  wholefbme  laws  and  ftatutes  of  this  realm,  have  of  long  time 
**  continued  and  perfevered  in  perpetration  anS  commiffion  of  divers 
*'  and  manifold  thefts,  murders,  rebellions,  wilful  burnings  of  hou- 
fcs,  and  other  fcelerous  deeds,  and  abominable  malefadls,  to  the 
highdilpleafiire  of  God,  inqmetation  of  the  King*s  well-difpofed 
fubjedls,  and  difturbance  of  the  public  weal;  which  malefadls 
**  and  fcelerous  deeds  be  fo  rooted  and  fixed  in  the  iame  people,  that 
**  they  be  not  like  to  ceafe,  unlefs  fome  fharp  correftion  and  punilh- 
^*  ment,  for  redrefs  and  amputation  of  the  premifles,  be  provided, 
**  according  to  the  demerits  of  the  offenders  :'*  and,  among  other  ex- 
traordinary remedies,  it  introduces  this  as  one.  That  offenders  might 
be  tridd  in  the  counties  of  England  within  which  the  King's  writ 
runneth,  near^fl  to  Wales ;  for  this  very  good  reafbn.  That  there 
feems  to  have  been  no  tutus  accejjiis  to  hold  courts  of  jufHce  in  Wales 
itfelf.  It  is  a  flrong  argument  of  the  force  of  the  general  principle 
of  law.  That  no  crime  committed  in  any  other  country  could  be  tried 
within  England,  when  the  legiflature  were  obliged  to  interpofe  j  and 
without  their  interpofition,  no  remedy  could  be  applied  under  fuch 
glaring  circumflances.  • 

Thus,  not  only  from  general  principles,  but  from  the  opinion  of 
the  legiflative  bodies  of  England  and  Scotland,  clearly  expreffed  in 
ftatutes,  it  appears  to  be  a  principle  of  the  law  of  nations,  which  the 
municipal  laws  of  Scotland  and  England  have  not  derogated  from, 
but  confirmed.  That  the  operations  of  the  criminal  law  of  every  coun- 
try are  fbridlly  territorial ;  that  they  bind  only  natives,  and  thofe  li- 
ving under  the  protedlion  of  them ;  and  that,  unlefs  where  it  is  other- 
wife  fpecially  provided,  they  extend  only  to  ails  committed  within 
the  territory.  Hence  ads  done  without  the  territory,  by  thofe  who 
are  not  natives,  come  not  under  the  cognifance  of  thofe  laws :  of 
confequeiice,  the  pannel,  who  was  a  native  of  England,  is  not  amc- 
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nable  in  the  criminal  courts  of  this  country,  for  any  thing  that  he 
hath  done  in  England. 

Nay,  >' though  he  were  a  native  of  Scotland;  yet,  as  the  genius  and 
cnadlment  of  the  Scots  law  (lands,  it  would  not  call  him  in  queftion 
for  any  thing  that  he  hath  done  in  foreign  parts. 

And  here  the  pannel  might  reft  his  plea :  for,  as  it  is  apprehended, 
the  general  principle  upon  which  it  is  founded,  is  fully  evinced ; 
fo  nothing  farther  is  requifite  to  be  maintained  on  his  part,  to  fhow, 
that  the  court  hath  no  jurifdi<Jlion  to  try  him  for  the  crime  charged 
in^the  indidlment. 

But  as  the  profecutor  hath  not  ar^ed  the  caufe  on  his  part  on  the 
{ame  fooling  that  the  pannel  hath  argued  it,  it  will  be  neceflary  to 
take  under  confideration  the  arguments  that  have  been  advanced  oil 
the  other  fide ;  and  to  fliow,  that  they  either  do  not  relate  to  the 
cafe  in  hand,  or  elfe  that  they  fupport  the  panneFs  plea. 

Before  entering  on  the  arguments  of  the  profecutor,  it  will  be  ne- 
ceflary to  premife  one  general  obfervation,  which,  if  properly  at- 
tended to,  is  of  the  utmoft  confequence  in  this  caufe,  and  overthrows 
all  thofe  authorities  on  which  the  profecutor  builds. 

This  obfervation  is.  That  we  muft  be  moft  careful,  in  looking  into 
authorities  on  this  point,  to  diftinguifh  between  the  idea  of  jurifdic- 
tions  feparated  only  by  a  boundary  of  country,  without  being  like- 
wife  feparated  by  the  laws  under  which  they  are  obliged  to  a<5l,  and 
thofe  which  are  diftinguifhed,  not  only  by  their  extent,  but  by  their 
laws.  In  other  words,  we  muft  not  confound  the  idea  of  feparate 
jnrifdidlions  which  are  a  part  of  one  fovereign  ftate,  and  feparate 
jurifdidlions  which  belong  to  feparate  independent  ftates. 

Thus,  in  arguing  on  the  Roman  law,  v^e  muft  not  think  we  have 
difcovered  a  rule  that  would  regulate  the  prefent  queftion,  if  we  find 
that  a  man  who  had  committed  a  crime,  for  example,  in  ^  %:ice(lonia> 
while  a  province  of  the  Roman  empire,  could  be  tried  for  it  in  Syria, 
or  in  Egypt,  while  provinces  of  the  fame  empire.  But  we  inuft  in- 
miire,  what  the  Romaivlaw  would  have  authorifed  with  refpedl  to  the 
trial  of  a  crime  at  Rome,  which  had  been  committed,  for  example, 
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in  Macedonia  while  a  free  and  independent  kingdom,  under  a  Philip 
or  an  Alexander.  If  we  can  find  nothing  relative  to  this  latter  cafe 
in  the  Roman  law,  then  can  the  Roman  law  afford  us  no  aid  in  the 
preient  queftion. 

This  diflindlion  being  once  laid  down,  and  kept  in  view,  it  will  be 
found,  that  non;  of  all  the  authorities  quoted  on  the  part  of  the 
profecutor  can  have  the  leaft  weight  in  the  prefent  cafe.  But  they 
ihall  be  more  minutely  confidered,  each  in  their  order. 

And,  jirjiy  with  regard  to  the  quotations  that  have  been  made 
from  the  Civil  law,  all  of  them  relate  only  to  jurifdidtions  diftin- 
guilhed  from  each  other  by  the  territorial  limits  of  the  power  of  the 
magiflxate,  but  which  yet  made  both  a  part  of  one  great  flate,  the 
Roman  empire,  which  were  governed  by  one  common  law  that  was 
in  obfervance  in  every  part  of  it  j  and  all  the  conftitutigns  that  can 
be  quoted  from  the  Roman  law  on  the  fubje6l  of  the  forum  competens 
deliSii^  are  no  more  than  regulations  for  the  internal  .adminiftration 
of  juftice  within  the  limits  of  the  Roman  empire.  However  it  may 
ibund,  yet  the  queftion.  Whether  a  man  who  had  committed  a. 
crime  in  Italy,  and  &d  to  Britain,  while  Britain  was  a  province  of 
the  Roman  empire,  was  to  be  tried  in  Britain  or  Italy  for  that  crime  ? 
is  not  intrinfically  in  the  leaft  different  from  this.  Whether  a  man 
who  commits  a  crime  in  the  fhire  of  LinUthgow,  and  flies  into  that 
of  Edinburgh,  is  to  be  tried  in  the  one  county  or  the  other  ?  One 
common  law  governed  both  provinces  j  and  where-ever  the  offence 
was  committed,  it  was  ftill  an  oflence  againft  that  law. 

But  it  is  no  where  determined  in  the  Roman  law,  whether,  if  a- 
ny  of  the  Garamantes,  the  Sarmatae,  the  Indi,  or  the  inhabitants 
of  any  other  nation  beyond  the  limits  of  the  Roman  empire,  had 
committed  a  crime  in  their  own  country,  and  afterwards  came  to 
Rome,  they  could  be  tried  for  that  crime  there,  or  in  any  of  the 
provinces  of  the  Roman  empire  ?  Yet  that  would. have  been  the  only 
queflion  in  the  Roman  law  that  would  have  been  fimilar  to  the  pre- 
fent queftion  with-  refpedl  to  us.  The  Roman  law,  therefore,  can 
give  us  no  light  here. 
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The  next  authority  the  profecutor  has  had  recourfe  to,  is  that  of 
Sande  in  his  Decifiones  Friftcds.  The  very  title  of  this  work  leaves  u& 
little  room  to  imagine^  that  we  are  to  learn  any  thing  concerning  the 
laws  of  nations  from  it.  It  is  no  more  than  a  coUedlion  of  deciiion& 
pronounced  in  one  of  the  leaft-populous  provinces  of  Holland ;  and 
therefore  no  more  than  a  feries  of  determinations  concerning  a  very 
limited  body  of  municipal  laws. 

And  indeed,  when  we  look  into  the  cafe  for  which  this  author  is 
quoted,  we  £hall  find,  that  it  imports  nothing  more  than  a  determi- 
nation concerning  the  privileges  of  a  particular  jurifdidlion  in  Frief- 
land,  called -4/«^Az«^. 

Ameland  is  an  ifland  lying  off  the  north  coaft  of  Friefland,  and  in 
reality  a  part  of  Friefland  itfelf  J  it  is  governed  by  the  fame  laws, 
but  happens  to  be  a  privileged  jurifdidlion  within  itfelf,  having  a 
lord  of  its  own  ;  fo  that  in  reality  it  is  in  the  fame  fituation  with  re- 
fpedl  to  the  reft  of  Friefland,  as,  during  the  fubfiftence  of  heritable 
jurifdiclions  in  this  cotmtry,  regalities  were  in  with  refpe<3:  to  the 
reft  of  Scotland. 

A  Frieflander  was  accufed  by  the  procurator  generoTts  of  Friefland, 
before  the  fenate  of  Friefland,  for  a  number  of  crimes  committed, 
partly  in  Friefland,  and  partly  in  Ameland.  He  offered  to  go  to  trial 
with  refpe(fl  to  the  crimes  committed  in  Friefland  j  but  he  entered  a 
plea  to  the  jurifdidlion  of  the  court  with  refpedl  to  the  crimes  com- 
mitted in  Ameland.  His  plea  was  over-ruled :  the  trial  went  on  for 
the  whole  crimes ;  he  was  convi^ed,  and  executed. 

Tliis  cafe  related  to  the  privileges  of  diftin<5t  jurifdidtions,  which 
are  neverthelefs  parts  of  the  fame  ftate,  and  governed  by  the  fame 
laws.  It  is  precifely  fuch  a  queftion  as  might  have  occurred  during 
the  fubfiftence  of  the  heritable  jurifdi<ftians  in  this  country,  if  an  in- 
habitant of  a  regality  had  been  indidled  before  your  Lordfhips  for 
crimes  committed  within  the  regality,  and  had,  without  being  re- 
pledged  by  his  lord,  offered  a  plea  to  the  jurifdidlion  of  the  court. 
There  is  no  doubt  but  fuch  a  plea  would  have  been  over-ruled,,  and 
moft  juftly. 

But 
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But  this  can  never  be  argued  on  as  a  precedent  with  refpedl  to  the 
other  queftion,  concerning  the  power  of  the  courts  of  one  country 
to  try  crimes  committed  by  the  natives  of  another  country,  within 
the  territory  of  an  independent  Hate  governed  by  feparate  laws  :  or 
if  it  be^  it  is  a  precedent  Yather  in  favour  of  the  argument  pleaded  by 
the  pannel ;  for  the  Frieflander  mentioned  in  this  decifion  had  not 
only  committed  crimes  in  Friefland  and  in  Ameland,  but  alfo  at 
Dunkirk,  and  on  the  coafts  of  Holland :  yet  for  none  of  thefe  was 
he  brought  to  his  trial  in  Friefland ;  which  allows  us  at  leaft  to  pre- 
fume,  that  the  prevailing  idea  there  was,  he  could  not  be  tried  fot 
thole  crimes  committed  in  foreign  countries  j  elfe,  as  there  feems  to 
have  been  no  want  of  inclination  to  accumulate  crimes  againft  him, 
he  would  have  been  brought  to  his  trial  for  thefe  alfo. 

With  refpedl  to  the  reafoning  of  Sande  himfelf,  it  is  very  indiflindl 
and  confufed  2  for  where  he  fpeaks  of  duo  principes  vel  libera  ref- 
publicaj  it  is  plain,  that  he  means  fuch  as  were  governed  by  the  fam€ 
laws,  though  their  jurifdi<5lion  was  feparate  and  fupreme.  How- 
ever, it  is  needlefs  to  beftow  much  time  on  the  confideration  of 
Sanders  opinion ;  for  the  whole  fenate  of  Friefland,  far  lefs  a  fingle 
Dutchman,  will  never  be  liftened  to  by  your  Lordfhips  in  contra- 
diction to  the  voice  of  the  ftatutes  of  your  own  country. 

As  to  Huber,  who  is  the  next  authority  that  has  been  quoted  by 
the  profecutor,  little  need  be  faid  concerning  him.  He  is  a  writer  of 
very  mean  authority ;  and  in  none  of  all  his  works  is  he  of  lefs  than 
ift,his  book  Dejure  cvuitatis.  It  is  not  the  commentator  on  the  Pan- 
deds,  but  another  Huber,  who  writes  that  book. 

Carpzovius  is  alfo  quoted  as  an  authority  in  behalf  of  the  profe- 
cutor, in  what  he  fays  concerning  the  forum  competem  for  the  trial  of 
crimes.  But  his  authority  can  be  of  no  more  weight  than  thofe  a^- 
bove  mentioned,  fince  the  fame  obfervations  apply  to  it,  viz.  That 
he  difl;inguiflies  between  the  territories  of  different  judges  a<Sling  un- 
der the  fame  laws,  not  between  the  territories  of  independent  ftates 
governed  by  different  Iq^ws.     A  little  attention  will  make  this  clear. 

Carpzovius's  book  is  intitkd,  Pra^ica  nova  Inipirialis  Saxonica  re^ 
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rum  criminalium.  It  is  in  reality,  then,  a  book  treating  of  a  particu- 
lar, local,  and  municipal  law;  and  whatever  he  gives  as  his  opinion 
or  whatever  he  argues  to  be  law,  mtift  be  underftood  to  relate  to  the 
Saxon  law  only.  Where,  therefore,  he  fpeaks  of  th^  forum  competens 
in  deliBis^  and  inquires,  whether  it  is  the  locus  deliSli^  the  locus  depre-^ 
henftonisy  or  the  locus  domicilii^  he  muft  be  anderftood  to  treat  of  all 
thefe  on  the  ideas  of  the  law  of  Saxony  only;  and  therefore,  to  pro- 
ceed on  the  fuppofition,  that  which  of  them  foever  is  the  real  forum 
competetis^  the  trial  there  will  be  regulated  by  the  ideas  of  the  laws  of 
Saxony :  for,  it  that  was  not  the  cafe,  it  would  not  be  within  the 
plan  of  his  book  to  treat  of  them.  No  aid  therefore  can  be  obtained 
from  the  principles  laid  down  by  this  author,  in  the  decifion  of  the 
prefent  queftion,  which  appears  not  to  have  been  at  all  under  hfs 
eye ;  and  though  it  had,  yet  it  is  apprehended  his  authority  would 
have  but  Uttle  weight  with  your  Lordfhips,  as  you  will  never  make 
the  law  of  Saxony  the  rule  of  your  procedure. 

Matthoeus  has  alfo  been  quoted,  as  affording  an  authority  in  be- 
half of  the  profecutor.  This  writer  is  a  commentator  on  the  Civil 
law,  his  book  De  criminibus  being  a  profefled  commentary  on  thd 
47th  and  48  th  books  of  the  Pandeds.  What  has  before  been  faid, 
therefore,  with  refpedl  to  the  texts  of  the  Civil  law  itfelf,  applies  with 
greater  force  to  the  authority  of  Matthaeus,  who  is  no  more  than  a 
fecond-hand  retailer  of  thefe  texts. 

Such  are  the  authorities  brought  in  fupport  of  the  general  argu- 
ment pleaded  by  the  profecutor;  none  of  which,  it  is  humbly  appi»- 
bended,  apply  to  the  cafe  in  hand  when  duly  confidered ;  they  there- 
fore rather  tend  to  perplex  and  confound  us,  than  to  give  us  any- 
light  in  the  difcuffion  of  the  merits  of  the  prefent  queftion. 

Were  the  fame  method  to  be  followed  on  the  part  of  the  panncl,  he 
too  could  bring  into  the  field  troops  of  learned  commentators,  doSio* 
res  utriuf/^7ie  juris ^  profejfofes  pnbliciy  et  antecejfores ;  for  there  is  not 
any  point  whatever  upon  which  thefe  gentlemen  may  not  be  mufler- 
cd  on  both  fides.  On  the  part  of  the  pannel  might  be  quoted,  Fari^ 
naciusy  JPrax.  Crifit.  k  i.  tit.  1.  q.y.  if.  2.;   Mgid.  BoJJius^  tit.  Deiti" 

quif. 
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qui/,  n.  67. ;  Capella^  Conf.  crim.  5^.  n.2Z.\  Oyuar.  PraSi.  quejl.  2. «.  6. ; 
Socin.  r€g.  87.;  Jodo^  tit.  De  inquif.  n.  4.  et/eqq.  c^c.  ^r.  But  it  is 
truly  a  kind  of  infult  on  the  laws  of  our  own  country,  to  cite  fuch 
authorities  in  our  courts.  In  a  point  that  would  confefledly  fall  to 
be  determined  by  the  Civil  law^  there  is  no  queftion,  that  the  argu- 
ments of  an  ingenious  Civilian  deferve  attention  and  regard .;  but  in 
a  queftion  not  in  the  leaft  connecSted  with  the  Civil  law  of  the  Ro- 
mans, and  which,  on  the  contrary,  falls  to  be  determined  either  on 
the  firft  principles  of  right  reafon,  or  on  the  opinions  declared  by 
our  own  tegiflature,  to  have  recourfe  to  them,  is  abfurd. 

The  profecutor  hath  had  recourfe  to  Sir  George  Mackenzie,  in  his 
Criminals,  under  the  title  of  The  Judge  competent.  As  that  writer 
treats  of  the  law  of  our  own  country,  he  is  intitled  to  more  attention 
and  regard  than  writers  on  the  law  of  Germany  or  Holland ;  but  yet 
it  will  be  found,  that  he  does  not  aid  the  profecutor  in  the  leaft  in  the 
prefent  queftion. 

For,  in  the /ry?  place.  The  general  obfervation  that  has  formerly 
been  made,  applies  to  him  as  well  as  to  the  authorities  that  have  al- 
ready been  quoted,  viz.  That  he  treats  of  the  municipal  laws  of  a 
particular  country ;  and  therefore,  when  he  fpeaks  of  the  territories 
of  different  judges,  he  muft  be  underftood  to  mean,  that  all  the  ter- 
ritories of  which  he  fpeaks,  are  governed  by  that  law  of  which  he 
writes ;  and  it  hath  been  already  fliown,  that  the  comparing  the  ju- 
rifdidlions  of  different  judges  under  thefe  circumftances,  can  afford 
us  no  light  in  the  prefent  queftion. 

In  the  fecond  place.  Sir  George  Mackenzie,  who  Ipeaks  his  own  o- 
pinion  only,  without  quoting  any  thing  to  fupport  it,  carl  be  of  no 
authority  iti  oppofition  to  the  opinion  of  the  legiflature,  both  ex- 
prefTed  and  implied  in  ftatutes,  which,  it  hath  been  already  fhown^ 
is  in  favour  of  the  doctrine  pleaded  on  the  part  of  the  pannel. 

And,  in  the  third  place,  It  is  very  clear,  from  perufing  Sir  George 
Mackenzie,  that  he  hath  not  had  the  Jpecies  fadi  which  is  argued 
on  in  the  prefent  cafe,  under  his  eye  at  all,  even  in  treating  of  the 
coctxpetency  of  different  territorial  judges  ruled  by  the  fame  law.    He 
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treats  of  the  competency  of  the  forum  domicilii^  the  fortm  originis^ 
and  \\\t  forum  delifli  commijft ;  but  he  never  once  mentions  the  forum 
deprehenfionis  ret.  He  fays,  that  the  judex  domicilii  may  punifli  the 
perfon  who  refides  within  his  jurifdidlion,  for  crimes  committed  in 
another  territory ;  but  he  does  not  put  the  cafe,  of  a  perfon  being  ac- 
cufed  of  a  crime  faid  to  be  committed  without  the  territory  of  the 
judge  before  whom  he  is  accufed,  and  when  the  perfon  accufed  nei- 
ther refides  nor  was  born  within  the  territory  of  that  judge.  Yet  that 
is  truly  the  queftion  at  prefent.  The  pannel  is  an  EngUfliman ;  his 
refidence  always  has  been  in  England ;  the  crime  of  which  he  is  ac- 
cufed is  faid  to  have  been  committed  in  England :  and  yet  he  is  ac- 
cufed before  a  Scotch  court. 

Before  we  leave  the  general  point,  there  is  a  diflinfiion  which  has 
been  made  by  the  profecutor,  which, '  as  it  is  ipecious,  may  deiervc 
to  have  a  little  attention  paid  it.  It  had  been  afked  on  the  part  of 
the  pannel.  If  this  trial  were  to  proceed,  by  what  law  is  it  to  be  con- 
dudled,  whether  by  the  law  of  Scotland  or  England ;  fince  even  the 
crime  itfelf,  and  the  effentials  of  the  crime,  might  be  different  in  the 
laws  of  the  different  countries  ?  To  this  it  was  anfwered  for  the  pro- 
fecutor. That  the  indidbnent  runs.  That  the  crime  is  punilhable  by 
the  laws  of  God,  and  of  this  and  all  other  well-governed  realms : 
That  no  crimes  to  be  tried  under  the  circumftances  in  which  this 
crime  is  propofed  to  be  tried,  are  triable  at  all  in  this  manner,  but 
fuch  as  are  punifhable  by  the  laws  of  God  and  man :  That  local 
crimes  cannot  indeed  be  tried  in  this  manner ;  but  murder,  robbery, 
horfe-ftealing,  &c.  are  capital  crimes  all  the  world  over,  and  there- 
fore may  be  tried  in  this  manner. 

The  force  of  this  argument  hath  already  been  obviated,  in  dedu- 
cing our  general  principles,  where  it  hath  been  £hown,  that  punifh- 
ment  is  altogether  a  creamre  of  civil  fociety  ;  that  all  crimes,  pro- 
perly fpeaking,  are  local  and  ftatutory ;  and  unlefs  they  are  declared 
to  be  punifhable  by  the  laws  of  civil  fociety,  they  are  not  punifhable 
at  all. 

If  we  look  into  the  hiflory  of  mankind,  we  fhall  find  this  prin- 
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ciple  fiipported  by  fadls  in  the  cafe  of  every  one  crime  that  can  be 
mentioned.  To  begin  with  treafon,  which  is  the  higheft  crime  a- 
gainfl  fociety,  it  needs  but  to  be  mentioned  to  demonftrate^  that  it 
muft  be  local  and  ftatutory,  fince  the  effentials  requifite  to  form  it 
muft  vary  in  different  focieties,  according  to  the  different  modes  of 
government  received  among  them.  Murder,  though  a  crime,  in  the 
punifliment  of  which  the  fecurity  of  individuals  is  mod  deeply  inte- 
refted,  is  not  every  where  punilhed  with  equal  feverity.  Even  in 
this  our  own  country,  in  earlier  times,  it  was  not  capital,  but  pu- 
nishable by  a  certain  fine,  under  the  denomination  of  a  Cro.  In 
fbme  countries,  under  certain  circumftances,  it  hath  not  been  pu- 
nifhed  at  all ;  and  in  every  country  it  has  been  neceffary  to  define, 
with  precifion,  by  pofitive  law,  what  it  is  that  conftitutes  murder. 
In  this  particular,  we  frequently  find  the  laws  of  different  countries 
clafhing.  Thus,  with  us  in  Scotland,  there  muft  be  an  animus  occi-- 
dtndi  accompanying  the  giving  the  blow  or  wound :  in  England,  it 
i3  fiafficient,  that  the'perfbn  who  gave  the  blow  or  wound  was  "uer^ 
fans  in  illicito  at  the  time ;  for,  if  the  perfbn  killing  had  a  felonious  in- 
tent in  general,  it  is  of  no  confequence  whether  he  intended  parti- 
cularly to  kill  or  hot.  Thus,  as  the  laws  of  the  two  countries  ftand 
at  the  prefent  day,  one  and  the  fame  adl  may  be  murder  by  the  law 
of  England,  though  it  is  not  murder  by  the  law  of  Scotland. 

Robbery  is  a  crime  that,  in  many  ages  of  the  world,  and  in  many 
countries,  hath  not  been  thought  meritorious  of  a  capital  punifh- 
ment :  and  as  it  is  a  complicated  crime,  made  up  of  a  mixture  of 
force  and  theft  j  fo,  in  every  country,  it  hath  required  the  aid  of 
pofitive  law  to  define  what  are  its  effentials ;  and  the  pofitive  laws  of 
different  countries,  even  where  robbery  is  declared  to  be  a  crime, 
and  punifliable  capitally,  will  be  found  extremely  different  with  re- 
fpe<5l  to  thefe.  With  us,  every  adt  of  theft,  accompanied  with  vio- 
lence, is  deemed  robbery,  the  proper  technical  terms  of  our  law  for 
the  crime  being  Jlouthri^f.  Hence,  if  a  man  breaks  violently  into  a 
houfe,  and  fteals  from  it,  that  is  robbery  with  U5.  If  a  man  breaks 
into  any  repofitory,  and  fteals  out  of  it,  that  alfo  is  robbery.     But 
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in  England,  for  example,  there  are  certain  other  requiiites  annexed 
to  the  idea  of  robbery.  Thus,  robbery  mufl  be  committed  on  the 
perfon  of  a  man ;  that  man  muft  be  put  in  fear  of  his  life,  &c. 
Without  thofe  requifites,  there  is  no  fuch  thing  as  robbery  by  that 
law.  If  a  man  breaks  violently  into  a  houfe,  and  fteals,  he  is  gnil^ 
ty,  not  of  robbery,  but  of  burglary ;  which  crime  hath  likewifc  its 
cffential  requifites,  which  it  would  be  too  tedious  to  enumerate.  It 
is  clear^  however,  from  what  has  been  faid,  that  when  a  man  is  ac^ 
cufed  of  robbery,  either  in  England  or  Scotland,  the  local  ftatutory 
conflitutions  of  the  country  where  the  adl  has  been  committed,  muft 
determine  whether  he  has  been  guilty  of  the  crime  or  not;  and,  ac*- 
cording  to  the  circumftances  of  the  cafe,  it  may  happen  that  the  ve^ 
ry  fame  adt  fliall  be  robbery  when  committed  in  the  one  country^ 
and  not  fo  when  committed  in  the  other. 

And  as  to  the  crime  of  horfe^ftealing,  which  is  the  one  rtiore  im*^ 
mediately  charged  in  the  prefent  indidlment,  it  is  more  apparently, 
the  creature  of  pofitivc  and  local  law^  than  4iiy  of  the  preceding. 
Theft  hath  been  punilhed  as  a  capital  crime  by  the  laws  of  fbme 
countries ;  by  thofe  of  others,  only  by  imprifonment,  or  a  pecuniary 
muldl.  In  fome,  when  properly  conduced,  it  hath  even  been  held 
meritorious,  and  attended  with  applaufe.  Thus,  among  the  Lace- 
demonians, immortal  honours  were  paid  to  h\m  who  fo  carefully 
concealed  the  fox  he  had  ftolen,  that  he  fiiffered  him  to  prey  on  his 
bowels,  rather  than  difcover  him ;  and,  by  the  laws  of  Lycurgus^ 
thofe  youths  who  excelled  in  ftealing,  were  publicly  honoured  and  re- 
warded. By  the  laws  of  the  Romans,  reftitution  of  fourfold  or  two- 
fold value  was  the  punilhment  of  theft :  and,  even  by  our  own  law^ 
fimple  theft  is  not  a  capital  crime ;  it  is  only  puniihable  by  an  arbi- 
trary punilhment ;  before  it  amounts  to  a  capital  crime,  it  muft  ht 
what  we  call  aggravated  theft.  And  horfe-ftealing  is  not  a  feparate 
crime ;  it  is  only  an  aggravation  of  theft,  that  hories  have  been  fto- 
len. With  refpedl  to  our  neighbouring  country  of  England,  it  is 
believed  the  crime  ftands  on  another  footing,  the  degree  of  punifh- 
ment  being  determined  by  the  value  of  the  thing  ftolen :  it  is  beyond 
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a  poffibility  of  doubt,  therefore,  that  the  punifhment  of  theft  is  al^ 
together  the  objedl  of  local  and  ftatutory  laws. 

The  profecutor  hath  acknowledged,  that  no  crimes  are  to  be  tried 
in  this  manner,  but  thofe  that  are  punifliable  both  by  the  laws  of  God 
and  man*  The  laws  of  man  arc  imderftood ;  they  are  the  laws  of 
the  country  where  we  live.  But  it  were  to  be  wiflied  the  profecutor'3 
idea  of  what  is  meant  by  the  laws  of  God  in  the  indiiSbnent,  had 
been  more  ftiUy  explained. 

If,  by  the  laws  of  God,  are  meant  the  general  revelations  of  his 
will  made  to  all  mankind,  there  will  nothing  in  thefe  be  found  de- 
termining th^t  to  be  punifliable,  or  declaring  what  the  pxmifliment 
is.  If,  on  the  other  hand,  that  body  of  laws  promulgated  to  the 
Jews  by  Mofes  from  divine  infpiration,  is  underftood,  thefe  will  be 
fatal  to  the  argument  of  the  profecution ;  for  theft  is  not  by  thefe  der 
clared  to  be  a  capital  crime ;  nay,  it  is  not  even  declared  to  be  a 
crime  on  account  of  which  a  corporal  punifhment  is  to  be  inflidled. 
On  the  contrary,  by  tjie  .Mofaical  law,  theft  was  expiated  by  reftitu- 
tion  of  double  value ;  which,  from  analogy,  would  feem  to  be  the 
bbje(ft  of  a  civil,  rather  than  of  a  criminal  adlion.  In  this  fenfe  of 
the  law  of  God,  thereforp,  according  to  the  argument  of  the  profe- 
cutor, and  on  his  own  {bowing,  the  crinie  contained  in  this  indidl- 
ment,  is  one  :of  thofe.  which  cannot  be  brought  to  trial  when  com* 
4!nitted  in  a  foreign  country^ 

But  it  hath  already  been  Ihown,  that  there  is  truly  nothing  at  aU 
in  this  argument,  fince  ail  crimes  whatever,  with  the  punifhmcnts 
attending  them,  muft  depend  on  local  and  municipal  laws,  adapte4 
to  the  exigencies  of  each  fociety  and  government,  without  being  re- 
gulated by  any  general  principles  binding  on  feparate  and  independ- 
ent ftates* 

'  The  profecutor,  juftly  diffident  of  the  general  point,  hath  endea- 
voured to  found  an  argument  on  a  fpeciality  in  this  cafe,  viz.  That 
the  ftolen  goods  were  carried  into  Scotland,  Whereby,  fays  he,  the 
crime  of  the  pannel  became  a  crimen  continuum }  it  was  partly  com- 
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mitted  in  England  and  partly  in  Scotland;  and  therefore  maybe  pu- 
nifhed  here. 

It  muft  be  confefTed,  that  this  argument  is  not  eafily  underftood. 
The  term  of  a  crimen  continuum  is  a  new  one,  it  is  not  to  be  found  in 
any  writer  in  the  law ;  and  the  ufe  of  new  and  undefined  tenns  is  ve- 
ry apt  to  involve  and  perplex  the  argument.  Yet  the  meaning  of  the 
-  profecutor  is  not  wholly  unintelligible ;  and  it  does  not  feem  a  diffi- 
cvJt  matter  to  fhow,  that  no  argxxment  can  arife  from  the  ipecialiti 
on  which  he  founds. 

The  crime  of  which  the  pannel  is  accufed  is  theft ;  a  crime  univer- 
fally  xmderftood,  and  not  diflScult  to  be  defined.  The  eflence  of  it 
confifts  in  fraudulently  apprehending  the  poffeflion  of  the  moveable 
property  belonging  to  another,  with  a  view  of  making  profit  of  it : 
it  is  plain  tl;iat  the  whole  eflentials  of  this  crime  muft  depend  on  the 
firft  apprehenfion  of  poffeflion.  If  at  that  time  the  perfon  who  did 
fo,  had  no  evil  intention ;  if  the  goods  6f  which  he  apprehended* 
poffeflion  did  not  belong  to  another,  but  to  himfelf ;  no  theft  was 
committed ;  if  it  was  otherwife,  the  theft  was  complete  the  moment 
poffeffion  was  apprehended :  of  confequence,  all  the  lequifites  and 
effentials  of  the  crime  exifted  in  England,  and  all  of  them  would 
fell  to  be  determined  by  the  law  of  England.  In  whom  the  property 
was  veiled,  would  be  a  queflion  of  the  law  of  England ;  whether  the 
poffefl[ion  was  legally  or  illegally  apprehended,  would  be  a  queftioa 
of  the  fame  law. 

Nay,  even  as  to  the  efllentials  of  the  crime  itielf,  there  would  be  a 
confiderable  difference  of  the  law  of  England  and  Scotland  :  for  the 
nature  of  the  crime  will  depend  entirely  upon  the  value  of  the  goods 
ftole  by  the  law  of  England  ;  whereas  in  Scotland,  without  any  re- 
gard being  had  to  the  value,  other  circumflances  would  fall  to  be 
attended  to,  both  to  afcertain  the  nature  of  the  crime,  and  the  degree 
of  punifhment. 

Hence,  while  by  the  two  laws  the  fame  a6l  may  be  varioufly  in- 
terpreted, from  the  confideration  of  circumftances,  which   may  be 
material  with  regard  to  the  law  of  the  one  country,  though  imma- 
terial 
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terial  with  regard  to  the  law  of  the  other,  it  feems  clear,  that  we 
muft  have  recourfe  to  one  or  other  law,  to  determine  whether  there 

was  a  crime  or  not. 

And  here  the  law  of  Scotland  cannot  aid  us.     The  pannel,  accord- , 
ing'to  the  Ihewing  of  the  indictment,  brought  the  horfes  into  Scot- 
land in  his  own  poffeffion :  he  therefore  did  not  fteal  them  in  Scot- 
land ;  nay,  on  the  contrary,  was  there  a  queftion  about  the  proper- 
ty depending,  the  property  would  be  prefumed  to  be  his  from  the 

pofleflion. 

As  therefore  he  did  not  flea!  them  in  Scotland,  we  muft  have  re- 
courfe to  the  law  of  England,  to  determine  whether  he  ftole  them  or 
not ;  we  muft  by  that  law  determine  whofe  property  they  were;  we 
muft  by  that  law  determine  whether  he  felonioufly  took  them  away ; 
we  muft  by  that  law  determine  whether  he  hath  committed  grand  or 
petty  larcency  in  £0  doing ;  which,  by  the  by,  could  not  be  done 
on  this  indi<ament,  where  the  values  are  not  charged ;  we  muft  de- 
termine whether  his  offence  is  a  felony,  with  or  without  benefit  of 
clergy ;  in  fliort,  we  muft  enter  into  a  difquifition  about  foreign 
laws,  concerning  which  this  court  has  no  jurifdidlion  to  cognofce  or 

determine. 

If  therefore  your  Lordfhips  cannot  determine.  Whether  the  pannel 

committed  a  crime  in  England  ?  or  what  the  nature  of  that  crime  was  ? 
you  cannot  enter  into  the  confideration  of  the  queftion,  Whether  he 
was  lawfully  or  unlawfully  in  poffeffion  of  thefe  horfes  in  Scotland  ? 
becauie  that  depends  upon  the  confideration  of  the  previous  queftion, 
which,  it  hath  been  already  fhown,  your  Lordfhips  could  not  enter 
on  the  confideration  of. 

There  is  no  foundation  in  law  for  faying,  That  the  continuance  m 
poffeffion  of  the  ftolen  goods,  is  a  continuation  of  the  acfl  of  theft. 
Eor  either  the  theft  is  complete  at  the  moment  the  poffeffion  is  appre- 
hended, or  elfe  it  is  not  completed  till  afterwards.  If  it  is  completed 
immediately  by  apprehenfion  of  the  poffeffion,  then  is  the  full  guilt 
incurred  ;  the  criminal  is  equally  punifhable,  whether  he  refigns  the 
poffeffion  in  a  day^  or  retains  it  a  month :  and  it  can  make  no  differ- 
ence 


;^Sii  CRIMINAL        C  A  S  E  S.  N*  75. 

cnce  in  the  prcfent  cafe  as  to  the  pannel's  guilt,  whether  the  goods 
had  been  carried  into  Scotland,  or  he  had  made  his  efcape  into  Scot- 
land after  parting  with  the  goods ;  he  cannot  be  triable  here  in  the 
one  cale  more  than  in  the  other. 

If,  on  the  other  hand,  it  is  iaid,  the  theft  was  not  complete  till 
he  quitted  the  poffeflion  of  the  goods,  then  may  it  juftly  be  faid, 
that  no  thief  could  ever  be  tried  or  punilhed  where  the  goods  arc 
taken  in  his  poffeflion ;  for  the  adl  of  theft  never  had  been  comple- 
ted by  him :  and,  in  particular,  this  might  be  pleaded  from  the  face 
of  the  indidment  in  the  prefent  cafe,  it  being  fet  forth,  that  the 
pannel  was  apprehended  having  in  his  poffeflion  the  goods  faid  to  be 
ftolen. 

If,  in  the  third  place,  it  is  contended,  that  the  crime  was  con- 
ftantly  renewed  and  reiterated,  by  the  pannel  continuing  in  the  po£^ 
feflion  of  the  flolen  goods,  it  will  be  found,  on  examination,  that 
this  likewife  is  no  folid  foundation  to  build  on.  It  is  well  known, 
that  reiteration  of  theft  is  one  of  thofe  aggravations  which,  by  the 
law  of  Scotland,  renders  the  crime  capital,  theft  thrice  repeated 
being  a  capital  crime  :  it  will  therefore  be  a  queftion  of  mofl:  confi- 
derable  importance,  how  this  reiteration,  by  retaining  poflfefllon  of 
the  ftolen  goods,  is  to  be  interpreted  ?  how  long  one  mufl  retain  them 
in  order  to  be  guilty  of  a  reiterated  crime  ?  and  whether  that  reitera- 
tion can  be  confidered  to  take  place  oftener  than  once  ?  for  the  fteal- 
ing  of  one  fingle  moveable  may,  by  retaining  poffeflion  thereof,  be- 
come a  capital  crime,  according  to  this  argument  of  reiteraticAi.  To 
quellions  orthis  nature,  no  fatisfying  anfwer  can  be  given;  they 
ferve  therefore  to  demonftrate,  that  this  idea  of  a  reiteration  of  the 
crime,  by  retaining  poffeflion  of  the  ftolen  goods,  is  altogether  with- 
out foundation  in  the  law. 

I  rom  confidering  the  nature  of  theft,  then,  it  appears,  that  it  is  a 
crime  of  that  nature  that  hath  its  exiftence  in  a  moment ;  that  it  is 
completed  by  a  fiugle  adl ;  that  it  is  incapable  of  being  protraded  by 
ret.  in  in  g  poffeffion  of  the  ftolen  goods;  that  therefore  the  idea  of 
the  commiflion  of  this  crime  being  protra Aed  from  the  time  that  pof- 
feflion 
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feffion  was  [firft  apprehended  in  England,  during  the  whole  time 
that  the  pannel  continued  in  pofleffion  of  the  ftolen  goods,  and  con- 
fcquently  that  theft  Was  committed  in  Scotland,  is  altogether  with- 
out foundation. 

The  whole  ftatutes  that  have  been  mentioned  and  referred  to  on 
die  general  point,  confirm  the  dodlrine  that  is  here  pleaded  for  tht 
pannel.  It  is  well  known  in  what  manner  the  border-depredations 
were  carried  on ;  it  was  by  making  inroads,  and  carrying  off  effeds 
from  the  one  kingdom  into  the  other  ;  yet  theft  is  mentioned  in  all 
thefe  ftatutes ;  which  fhews,  that  even  under  thefe  circumftances, 
theft  committed  in  the  one  kingdom  was  held  not  to  be  punishable 
in  the  other.  The  ftatute  13°  et  14°  Car.  II.  which  declares,  in  fuch 
ilrong  terms,  that  ofiences  done  and  perpetrated  in  the  one  kingdom 
could  not  be  puniflied  in  the  other,  is  relative  to  the  mofs-troopers, 
who  are,  in  that  ftatute,  called  thieves  and  robbers^  and  are  faid  to 
avoid  the  hand  of  juftice,  by  efcaping  from  the  one  kingdom  to  the 
other.  ^  It  cannot  be  doubted,  that  they  carried  their  ftolen  goods  zr 
long  with  them  when  they  fo  efcaped,  as  they  are  reprefcntcd  to  have 
frequented  fblitary  and  fequeftered  places  during  the  time  they  were 
perpetrating  their  crimes  ;  fo  that  it  cannot  be  fuppofed,  that  they 
had  difpofed  of  the  ftolen  goods  before  they  made  their  efcape  out 
of  that  kingdom  where  they  ftole  them;  nor  indeed  is  this  agreeable 
to  the  practice  of  fuch  marauders. 

The  authority  that  hath  been  quoted  from  Sir  George  Mackenzie 
on  this  head,  relates  entirely  to  our  own  municipal  law,  viz.  That 
where  a  thief  is  taken  with  the  fang,  he  may  be  hanged.  But  that 
proceeds  on  the  fuppofition,  that  both  the  theft  was  committed,  and 
the  tdiief  taken,  within  the  territory  of  Scotland,  where  the  law  of 
Scotland  takes  place ;  the  regulation  about  thieves  taken  with  the 
fang,  belonging  properly  to  infJerior  judges,  fuch  as  fheriffs  and  ba- 
rons ;  who  were  impowered  to  judge  of  theft  committed  without  their 
territory,  in  profecutions  brought  at  the  inftance  of  their  procur.itor- 
fifcal,  only  in  cafe  the  fang  was  found  with  the  thief,  even  though 
the  thief  refided  within  their  jurifdi(5lion^    that  fuch  profecutions 

might 
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might  not  be  brought  on  too  flight  evidence,  or  from  the  avidity  of 
an  efchcat,  which  accrued  to  the  fheriflf  or  baron  himfelf  j  though,  if 
the  private  party  injured  infifted  in  the  profecution,  they  might  pu- 
nilh  whether  the  fang  was  found  with  the  thief  or  not. 

As  to  the  quotations  from  Carpzovius  and  Matthaeus,  that  have 
been  ufed  on  the  part  of  the  profecutor,  all  of  thete  relate  to  crimes 
perpetrated,  not  by  a  fingle  adl,  but  which  confifted  in  a  multiplicity 
of  adls,  all  conftituting  the  fame  crime,  perpetrated  partly  in  one, 
partly  in  another  territory  or  jurifdi(5lion.  And  the  fame  obfervation 
may  be  made  with  refpedl  to  the  precedents  of  Gray,  Johnfton,  and 
Forfyth,  quoted  from  the  records  of  this  court. 

Gray  was  indidled  for  the  crimen  raptusy  or  forcible  abdu<Slion  of 
JacobinaMoir  [N^59.],  wrhich  was  committed,  partly  on  the  land,  and 
partly  within  the  fea-mark ;  confequently  it  was  pleaded,  that  a  part  of 
the  crimes  libelled  were  committed,  not  within  the  jurifdidion  of  this 
court,  but  of  the  court  of  admiralty.  The  fame  was  the  cafe  of  John- 
fton and  Forfyth,  who  had  raifed  mobs  and  unlawful  convocations  of 
the  lieges  on  the  land,  had  plundered  fhips  of  their  cargoes,  and 
brought  thefe  cargoes  afhore,  where  they  had  deftroyed  or  .difpofed 
of  them. 

In  all  thefe  cafes  there  was  this  fpeciality,  that  no  part  of  thefe 
crimes  was  ftri^lly  maritime,  and  fuch  as  could  be  committed  at  fca 
only.  They  all  might  have  been  committed  at  land  as  well  as  at  fea. 
Now,  although  the  jurifdidlion  of  the  high  court  of  admiralty  is  pri- 
vative, and  independent  of  that  of  your  Lordfliips  in  all  cafes  that 
are  ftriHly  maritime,  and  which  can  be  committed  on  the  high  feas 
only,  fuch  as  piracy,  finking  of  fhips  atVea,  &c ;  yet  in  thofe  crimes 
that  are  offences  ugainft  the  law  of  Scotland,  and  which  may  be 
committed  by  land  as  well  as  by  fea,  fuch  as  murder  on  the  high 
feas,  &c.^  though  the  high  court  of  admiralty  exercifes  a  privative 
jurifdidion  in  the  firft  inftance,  yet  that  jurifdidlion  is  fubjedl  to  the 
controul  of  your  Lordlhips  in  the  fecond  inflance.  You  have  been 
in  ufe  to  review  the  fentences  of  the  judge-admiral ;  and  there  are 
jinftances  where  you  have  altered  them.     You  do  therefore  in  reality 
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poflefs  a  jurifili^tion  in  thefe  matters ;  and  where  they  arc  infepara- 
bly  conne<5led  with  other  matters,  that  unqueftionably  belong  to 
your  jurifdi(3:ion  in  the  firft  inftancc,  it  is  more  natural  that  you 
Ihould  judge  of  both,  than  that  fa<5ls  in  themfelves  conftituting  but 
one  crime,  fhould  be  divided,  and  judged  of  and  examined  in  difier- 
ent  courts  in  t^o^^H  inftance,  when,  in  the  fecond  inftance,  the 
whole  would  be  fubjeft  to  the  review  of  your  Lordlhips. 

But  where  fadls  have  happened  altogether  beyond  the  bounds  of 
the  jurifdiiflion  of  any  courts  in  this  country,  it  is  humbly  appre- 
hended, they  never  can  fall  within  the  cognifance  of  any  of  the 
courts  belonging  to  this  country.  Thus,  if  two  peribns  fhould  quar- 
rel in  France  or  Italy,  both  of  them  French  or  Italians,  one  of  them 
ihould  ftab  the  other,  and  the  ,perfon  ftabbed  fhould  afterwards  come 
into,  this  country  and  die ;  yet  tne  flabber,  though  he  afterwards  wai 
found  in  this  country,  could  not  be  tried  here. 

That  this  is  the  cafe  with  refped  to  the  law  of  this  country,  it  1$ 
humbly  apprehended,  follows  from  what  has  been  faid  above,  both 
on  general  principles,  and  the  opinion  of  the  legiflature  exprefTed  and 
implied  in  flatutes.  The  adl  that  occafioned  the  death  happening  in 
a  foreign  coimtry,  and  nothing  being  done  here  that  could  produce 
that  effed,  the  crime  mufl  be  confidered  to  be  altogether  foreign, 
and  cannot  fall  under  the  cognifance  of  the  courts  of  this  country. 

As  it  does  not  appear  any  crime,  under  thefe  circumflances,  has 
been  brought  to  trial  in  this  country,  there  is  no  opportunity  of 
fhewing  what  the  opinion  of  our  courts  has  been  concerning  them  j 
'  but  if  we  may  borrow  an  inftance  from  the  law  of  England,  we  have 
a  clear  and  explicit  one,  both  in  the  judgements  of  their  courts,  and 
even  in  the  opinion  of  the  legiflature  itfelf. 

The  jurifdiaion  of  the  judge  of  the  high  court  of  admiralty  in 
England,  ftands  on  a  different  footing  with  refpedl  to  their  courts  of 
common  law,  from  what  the  jurifdidion  of  our  high  court  of  admi- 
ralty  does  with  refped  to  yovir  Lordfhipp  j  the  two  courts  are  fepa- 
rate  and  unconne(5led,  as  much  as  if  they  adually  belonged  to  fepa- 
rate  independent  governments,  their  jurifdidlioa  being  limited  by 
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the  boundary  of  land  and  fea,  and  their  procedure  being  regulated 
by  different  forms  and  ideas  of  law. 

Now  Lord  Chief  Juftice  Hale,  in  his  Hiilory  of  the  Pleas  of  the 
Crown,  tells  us,  "  If  a  mortal  ftroke  be  given  on  the  high  fea,  and- 
*'  the  party  comes  to  land  in  England  and  die,  the  admiral  fhall  not 
**  have  jurifdidion  in  this  cafe  to  try  the  felon ;  becaufe  the  death 
**  that  confummared  the  felony  happened  upon  the  land:  nor  the 
"  common  law  Ihall  not  try  him ;  becaufe  the  ftroke  that  made  the 
*'  offence  was  not  infra  corpus  comitatus^  5  Co.  Rep.  106.  b.     Sir  Ha- 

ry  Cbnftable's  cafe,  a  Ca.  Rep.  93.  a.     Bingham's  cafe,   Co.  p.  6. 

p.  48.  and  Lacie's  cafe,  25°  Eliz.  cited  there  to  that  purpofe/' 
And  this  continued  to  be  the  law  of  England  down  to  the  2d  of 
Geo»  IL  when  by  a  ftatute,  being  the  21ft  of  that  year,  it  was  ex- 
prefsly  enaded,  That  if  either  the  ftroke  or  the  death  fliould  happen 
within  England,  it  fliould  be  fufficient  to  conftitute  the  crime  of 
murder,  and  to  make  that  crime  triable  in  the  courts  of  common, 
law  in  England^ 

The  neceffity  of  this  ftatute  in  the  law  of  England,  together  with* 
the  decifion  above  mentioned,  fufficiently  fliow  how  that  law  ftands- 
with  refpedl  to  the  taking  cognifance  of  fadls  in  a  foreign  country 
with  a  view  to  the  effedls  they  may  produce  at  home.  Such  a  pro^ 
cedure,  it  is  clear,  is  altogether  adverfe  to  the  genius  of  the  law  of 
tliat  country,  although  they  have  been  obliged,  for  the  fecurity  of 
their  perfons,  to  admit  of  it  in  the  fpecial  cafe  of  murder;  and  as 
the  ideas  of  any  local  laws,  with  regard' to  the  law  of  nations,  can^ 
not  fail  being  of  ufe  in  interpreting  the  law  of  nations,  it  is  humbly 
apprehended,  this  little  digreflion  into  the  law  of  England  is  not 
improperly  brought  in  here;  more  efpecially,  as- we.  have  had  occa- 
fion  to  remark  the  fimilarity  of  the  ideas  of  the  laws  of  England  and 
Scotland,  with  refpecl-  to  crimes  committed  within  the  territory  of 
each  other. 

The  profecutpr  hath  indeed  alledged^  Tliat  crimes  which  are  com- 
mitted in  this  country  may  be  tried  in  England ;  and  he  hath  quoted, 
as  an  inftancc  of  this,  a^  cafe  where  one  was  outlawed  there,  on  ac- 
count 
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count  of  his  not  appearing  to  (land  trial  for  fuch  a  crime.  *  But  the 
anfwcr  to  this  is  twofold.  If  the  adl  4°  Jacobi  is  ftill  in  force,  na-^ 
fives  of  England  may  be  tried  under  that  ftatute  for  particular  crimes 
committed  by  them  in  Scotland ;  and,  in  the  fecond  pla^e,  outlaw- 
ry for  non-appearance,  is  not  like  a  judgement  over-ruling  a  plea  to 
the  jurifdidtion  of  the  court.  Had  this  pannel  fled,  and  not  appear- 
ed to  anfwer  to  his  indi^ment  when  called,  he  would  of  courfe  been 
outlawed  or  fugitated ;  but  that  could  never  have  been  quoted  here- 
after as  a  precedent  fuftaining  the  jurifdidUon  of  the  court  in  any 

future  cafe. 

The  nature  of  the  thing  is  fuch,  that  there  feems  not  the  leaft  rea- 
fon  to  doubt,  that,  by  our  law,  your  Lordfliips  have  no  jurifdidioa 
to  judge  of  crimes  committed  beyond  the  Umits  of  Scotland. 

It  is  an  undoubted  maxim  in  law.  That  uSi  jurifdiSilo  concejfa  ejl^ 
ta  quoque  cmceffa  funt  fine  quibus  juri/diHio  explicari  nequit.  From  this 
one  may  fafely  argue,  that  where-ever  a  court  is  foxind  wanting  a 
power  to  explicate  a  jurifdidion  in  a  particular  point,  no  fuch  jvgdf- 
diaion  refidcs  in  that  court. 

Now,  of  all  the  powers  neceflary  to  explicate  a  jurifdiflidn,  the 
power  of  procuring  evidence  of  difputed  matters  of  fad  is  one  of  the 
jnoft  confpicuous  :  Exfaflojus  oritur:  without  inveftigating  the  fad, 
no  detennination  in  law  can  be  given.  If,  therefore,  it  fhall  be 
found  that  your  Lordfhips  jurifdidion  is  infufEcient  to  invelUgate 
the  matter  of  fad,  with  refped  to  crimes  that  have  been  committed 
beyond  the  limits  of  the  territory  of  Scotland,  then  it  is  humbly  ap- 
prehended, it  follows  as  a  neceflary  confequence,  that  you  can  have 
no  jurifdidion  with  refped  to  fuch  crimes. 

Your  Lordfliips  are  tied  down  in  your  procedure  l)y  very  ftrid 
forms  and  in  no  one  particular  are  your  forms  more  ftirid  than  with 
regard  to  the  method  of  taking  and  judging  of  evidence.  You  can 
form  no  opinion  yourfelves  of  fads ;  all  matters  of  fad  mufl:  be  tried 
before  you  by  a  jury,  who  mufl:  return  their  verdid  concerning 
them;  and  their  verdid  is  the  only  medium  through  v/hich  the  law 
permits  the  court  to  view  matter  of  fad  at  all.     That  verdid  is  de- 
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ciffve ;  being  once  given,  it  can  neither  be  overturned  nor  altered, 
but  remains  a  perpetual  rule  for  determining  the  queftion  at  ifliie. 

And  as  the  law  gives  fuch  weight  to  the  verdidl  of  a  jury  in  your  , 
Lordfhips  court,  £0  it  will  not  allow  that  jury  to  ufe  any  other  means 
of  information  than  the  very  beft  poffible.     They  muft  hear  with 
their  own  ears ;  they  muft  fee  with  their  own  eyes ;  they  can  take 
nothing  on  truft,  or  at  fecond-hand  from  orihiers.     For  this  reafon, 

the  ftatute  1587,  chap,  91.  has  exprefsly  enaded,    "  That  the  hailt 

' 

**  accufation,  reafbning,  writs,  witnefles,  and  uther  probation  and 
**  inftruiSion  whatfiunever  of  the  crime,  fall  be  alledged,  reafbned^ 
"  and  deduced  to  the  aflize,  in  prefence  of  the  party  accufed,  in  face 
**  of  judgement,  and  na  utherwayes."  And  this  ftatute,  ever  fince 
the  date  thereof,  hath  continued  a  fixed  and  invariable  rule  of  pro- 
cedure. 

Hence  it  follows,  that  your  Lordfhips  have  no  power  to  take  evi^ 
dence  by  commiflion,  or  by  any  other  device  of  law  to  delegate 
your  jurifdidtion.  For  dxis  purpofe,  every  thing  muft  be  done  in 
court,  and  in  prefence  of  the  jury. 

Now,  when  a  fadl  is  .committed  in  a  foreign  country,  by  what 
means  is  it  poffible,  under  thefe  forms  of  procedure,  to  enable  a  jiuy 
to  give  a  verdidl  according  to  the  truth  ?  It  is  not  to  be  prefumed, 
that  witneffes  will  take  the  trouble  to  travel  from  foreign  countries 
into  this,  merely  to  give  evidence  concerning  a  matter  of  fadl :  their 
willingnefs  to  do  fo  would  even  be  an  objeAion  againft  them  when 
they  came,  and  would  argue  them  too  keenly  interefted  in  the  mat- 
ter at  iffue  to  be  trufted  as  unprejudiced  and  impartial  evidences ; 
and  any  methpds  of  bringing  them  here  by  the  hopes  of  fee  and  tc^ 
ward  would  make  them  ftill  more  exceptionable. 

That  they  could  not  be  compelled  to  come  here  by  virtue  of  any 
diligence  ifluing  from  the  court,  feems  abundantly  clear ;  for  they 
might  with  fafety  contemn  that  diligence  :.  Extra  Urritorium  jus  di*^ 
centi  impune  nxm  paretur. 

The  profecutor  indeed  hath  pretended  to  iay,  that  we  might  ex^ 
pe(5l  fo  much  comitas  from  the  magiftrates  of  our  neighbouring  coum- 

try 
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try  of  England,  as  that  they  would  compel  witnefles  to  attend  here 
when  it  was  judged  neceflaiy  that  they  fhould  be  examined  by  your 
Lordfhips.  It  was  contended^  in  particular,  that  under  the  a<ft  4^  Ja^ 
cobij  this  might  be  done ;  and,  in  fadl,  it  was  faid,  that  fometimes 
it  had  'been  done.  Thefc  anfwers  that  have  been  made  on  the  part 
of  the  profecutor,  may  deferve  a  little  confideration. 

It  is  a  maxim  of  the  law  of  England,  That  no  man  can.be  fent  out 
of  the  kingdom  by  any  authority  whatevcry  without  hi^  own  con- 
fent,  or  by  ad  of  parliament.  This  is  founded  on  the  29th  chapter 
of  Magna  Cbarta ;  and  Lord  Coke,  in  his  commentary  on  this  chap- 
ter of  Magna  Charta^  tells  us,  "  This  is  a  beneficial  law,  and  is  con- 
ilrued  benignly,  and  therefore  the  King  cannot  fend  any  fubjedl 
of  England  againft  his  will  to  ferve  him  out  of  this  realm  j  for 
that  fhould  be  an  exile,  and  he  fliould  percUre  patriam.  No,  h« 
cannot  be  fent  againft  his  will  into  Ireland  ta  ferve  the  King  as 
his  deputy  there,  beca^ufe  it  is  out  of  the  realm  of  England :.  for  if 
the  King  might  fend  him  out  of  this  realm  to  any  place,  then^ 
under  pretence  of  fervice,  as  ambaflador  or  the  like,  he  might 
fend  him  into  the  furtheft  part  of  the  world,  which  being  an. 
"  exile,  is  prohibited  by  this  a6t." 

And  this  maxim  is  farther  enforced,  and  the  obfervance  of  it  for^ 
tified  by  penalties  againft  tlxe  contraveners,  by  the  a<5l  31^  Car.  11. 
c.  12.  commonly  called  the  Habeas  Corpus  a6l,.  whereby  it  is  provi- 
ded; "  That  no  fubjeclof  this  realm,  that  now  is,,  ov  hereafter  fhaH' 
*'  be,  an  inhabitant  or  refiant  of  this  kingdom  of  England,  domi- 
**  nion  of  Wales,  or  town  of  Berwick  upon  Tweed,  fliall,  or  may,  be 
"  fent  prifoner  into  Scotland,  Ireland,  Jerfey,  Guemfey,  Tangier,. 
"  or  into  parts,  garrifons,  iilands^  or  places  beyond  the  feas,  which* 
^  axe,  or  at  any  time  hereafter  fliall  be,  witliin  or  witliout  the  do*- 
"  minions  of  his  Majefty,  his  heirs,,  or  fucccflbrs ;,  and  that  every 
fuch  imprifonment  is  hereby  ena(flcd  and  adjudged  to  be  illegal;, 
and  that,  if  any  of  the  faid.  fubje(5ls  now  is,  or  hereafter  fliall  be. 
fo  imprifoned,  every  fuch  perfon  or  perfons  fo  imprifoned  fliall, 
^*  sind  xn^Jy  for  every  fuch  imprifonment,  maintain,  by  virtue  of 
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this  a<5l,  an  a<5tion,  or  adlions,  of  falfc  imprifonmcnt,  in  any  of 
his  Majefty's  courts  of  record,  agairift  the  perfon  or  perfons  by 
"  whom  he  or  llie  Ihall  be  fo  committed,  detained,  imprifoned,  fcnt 
*'  prifoner,  or  tranfported,  contrary  to  the  true  meaning  of  this  adl; 
*'  and  againft  all  or  any  perfon  or  perfons  that  Ihall  frame,  con- 
''  trive,  write,  feal,  ot  counterlign,  any  warraftt  or  writing  for  inch 
**  commitment,  detainer,  imprifonment,  or  tranfportation,  or  fhall 
*'  be  advifing,  aiding,  or  aflifting  in  the  fame,  or  any  of  them ;  and 
**  the  plaintiff,  in  every  fuch  aiSlion,  fhall  have  judgement  to  recover 
*'  his  treble  cofts,  befide  damages ;  which  damages,  fb  to  be  given, 
"  fhail  not  be  lefs  than  L.  500 ;  in  which  adlion,  no  delay,  flay,  or 
flop,  of  proceeding,  by  rule,  order,  or  command,  nor  no  injunc- 
tion,  protedlion^  or  privilege  whatfoever,  nor  any  more  than  one 
'**  imparlance,  fhall  be  allowed,  excepting  fuch  rule  of  the  court 
"  wherein  the  atflion  fhall  depend,  made  in  open  court,  as  fhall  be 
"  thought  in  juflice  neceffary,  for  fpecial  caufe  to  be  exprefled  in  the 
**  faid  rule ;  and  the  perfon  or  perfons  who  fhall  knowingly  frame, 
'*'  contrive,  write,  feal,  or  counterfign,  any  warrant  for  filch  com- 
mitment, detainer,  or  tranfportation,  or  fliall  fb  commit,  detain, 
imprifon,  ortranfport,  any  perfon  or  perfons,  contrary  to  this 
adl,  or  be  any  ways  advifing,  aiding,  or  aflifting  therein,  being 
•"  lawfully  convidled  thereof,  fhall  be  difabled  from  thenceforth  to 
**  bear  any  office  of  truft  or  profit  within  the  faid  realm  of  England, 
**  dominion  of  Wales,  or  town  of  Berwick  upon  Tweed,  or  any  of 
'"  the  iflands,  territories,  ^r  dominions,  thereunto  belonging ;  and 
"  fhall  incur  and  fuftain  the  pains,  penalties,  and  forfeitures  limit- 
ed, ordained,  and  provided,  in  and  by  the  ftatute  of  provifion  and 
pramunire^  made  in  the  i6th  year  of  King  Richard  II.  and  be  in- 
jcapable  of  any  pardon  from  the  King,  his  heirs,  or  fucceffors,  of 
**  the  faid  forfeitures,  loffes,  or  difabilities,  or  any  of  them." 

From  thefe  laws,  it  is  clear,  that  it  is  not  fo  light  a  thing  as  the 
profecutor  is  inclinable  to  reprefent  it,  to  fend  a  man  out  of  the  realm 
tof  England,  contrary  to  his  inclination,  for  any  caufe  whatever.  The 
judges  of  England,  in  fuch  a  cafe,  could  not  avoid  infliding  the  pu- 
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nifhrnent  of  this  ftatute,  in  the  fame  manner  as  the  court  of  feffion 
could  not  avoid  inflidling  the  penalties  of  the  ftatute  1701,  upon  ar 
ny  magiflrate  within  Scotland  who  ihould  pretend  to  fend  any  per*- 
fon  out  of  the  realm  ©f  Scotland,  unlefs  by  his  own  confent,  or  by 
a  fentence  of  tranfportation,  after  due  convidlion  for  a  crime,  fuch 
an  offence  being  exprefsly  declared  punifliable  by  the  flatute  1701. 

But  the  profecutor  hath  had  recourle  to  the  flatute  4°  Jacobi^  c.  1.. 
and  contends,  That  under  that  flatute  an  Englifh  magiftrate  may 
bind  over  a^witnefs  to  appear  in  a  Scotch  court  by  a  recogmfance, 
which  will  be  forfeited,  if  the  ivitnefs  does  not  appear  and  give  evi^ 
dence:     To  this,  however,  a  variety  of  anfwers  occur. 

Andi  in  the /yy?"  place.  This  ftatute  is  long  prior  to  the  one  laft' 
quoted;  it  i& not  excepted  from  it;  and  therefore,  as  the  laft-men- 
tioned  flatute,  31®  Car.  IL  is  general,  itfeems  to  be  a  virtual  repeal! 
of  the  a6l  4°  Jacobi^  c.  r. . 

In  the  fecond  place,  That  partof  the  adl  4°  Jacobi^  c.  i.  which  is 
HOW  the  fubjecl  of  our  confideration,  was  ena<5led  for  a  purpofe 
which  never  did  exift.  It  was  expeded  at  that  time,  that  the  legifla- 
ture  of  Scotland  would  make  a  law  for  the  trial  of  Scotclimen  who » 
paiTed  over  into  England,  committed  crimes  there,  and  afterwards 
returned  into  their  own  country ;  and  it  was  only  in  order  to  oblige 
perfons  refiding  in  England  to  appear  and  give,  evidence  in  Scotland, 
at  trials  for  crimes,  of  that  nature,  that  this  part  of  the  ftatute  4°  J^z- 
cobi  was  enadlifd.  The  a<fl  icfelf  proceeds  on  a  recital  of  this  :  for, 
in  §  3i.  it  is  faid,.  "And  forafmuch  as  it  is  intended,  that  an  adl  like 
**  unto  this  Ihall  be  ordained  in  the  realm  of  Scotland  for  the  trial 

and  punifhment  of  offenders,  being  his  Majeftys  natural-^born  fiib- 

je^is  of  the  fame  reahn^  which  fhall  commit  any  of  the  offences  a«- 

forefaid  within  the  realm  of  England,  or  the  dominions  thereof, 
"  and  fhall  after  cfcape  or  return  back  into  Scotland."  Now  the 
ftatute  that  is  here  faid  to  be  intended,  never  was  pafFed  in  Scotland ; 
and  therefore,  as  the  view  with  which  the  Englilh  ftatute  was  made, 
never  wajs  carried  into  execution,  the  ftatute  can  be  of  no  fb.  i  l. 

But  farther,  when  the  words  of  the  enabling  part  of  tuc  . 
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are  confidered,  they  will  not  apply  to  the  prcfent  trial,  nor  to  any 
one  uader  fimilar  circumftances.  For  your  Lordfhips  will  obfervc, 
that  the  perfon  under  trial  here  is  an  Englilhman,  a  natural-born 
fubjcft  of  the  realm  of  England ;  whereas  the  effedl  of  that  (latute  is 
^xprefsly  limited  to  the  cafe  of  trials  of  natural-born  fubjedls  of  the 
realm  of  Scotland.  The  ena<5ling  words  arc  thefe  :  "  Be  it  therefore 
enaAed,  by  the  authority  aforefaid,  That^  upon  coviplaint  made  by 
any  his  Majeftyi  fubjefls  of  the  realm  of  England^  to  any  of  the .  ju* 
dices  of  affize,  conuniffioners  of  oyer  and  terminer,  or  gaol-de- 
livery, or  juftice  of  the  peace  within  the  precinds  of  their  leveral 
commiflions  ^efpedlively,  being  natural-born  fubjedls  within  the 
**  realm  of  England,  concerning  any  fuch  offence  committed  by  any  of. 
"  his  futjefts  of  the  realm  of  Scotland  within  the  realm  of  England, 
**  in  cafe  where  the  ofiender  is  returned  into  the  realm  of  Scotland, 
**  as  aforefaid,  the  faid  juftice  or  commiflioncr  fliall  have  full  power 
and  authority  to  bind  over,  as  well  the  faid  party  complaining  or 
profecuting,  as  any  wimefles  that  he  fhall  defire  to  produce,  (fo  as 
their  reafonable  charges  be  firft  tendered  to  them),  by  recogni- 
fance  in  a  convenient  fum  to  his  Majefty's  ufe,  to  profecute  and 
give  in  evidence  within  the  realm  of  Scotland  j  wherein,  if  de- 
^'  fault  fliall  be  made,  and  the  fame  proved,  by  certificate,  or  o- 
**  therwife,  before  the  Lord  Treafurer,  Chancellor,  and  Barons  of 
*'  Exchequer,  or  any  of  them,  in  the  exchequer-chamber,  and  a  dc- 
**  cree  there  made,  that  the  fame  recognifance  fliall  ftand  forfeited  ; 
th6n  the  court  of  exchequer  fliall  thereupon  proceed  for  the  levy- 
ing of  the  debt  of  the  faid  recognifance,  as  if  it  were  adjudged 
forfeited  by  the  courfe  of  the  common  law."  From  this  claufe  of 
the  ftatute,  it  is  clear,  that  the  legiflature  of  England  did  not  hold, 
that  an  Englifliman  could  be  tried  in  Scotland  for  any  ofience  com- 
mitted  in  England ;  and  accordingly,  they  did  not  extend  the  comitas 
of  forcing  witnefles  to  attend  the  courts  in  Scotland  to  the  cafe  of 
fuch  trials. 

In  a  trial  like  the  prefent,  therefore,  it  is  impoffiblc  to  procure  the 
attendance  of  the  neceflary  witnefles  without  their  own  confent ;  and 
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the  circumftance  of  their  ultroneoufly  attending  the  trial,  would  in 
the  eye  of  law  by  no  means  afford  a  prefumption  in  favour  of  their 
evidence. 

The  profecutor  hath  treated  this  matter,  of  the  impoflibility  of 
procuring  evidence,  as  an  objeflion  of  jno  great  confequence.  It  hath 
been  fatcl,  That  the  wa^t  of  proper  evidence  is  an  accident  that  muft 
often  happen  in  the  courfe  of  human  affairs ;  that  witnefles  may  die^ 
that  they  may  leave  the  country  j  and,  confequently,  it  may  become 
impoilible  to  compel  their  attendance ;  that,  neverthelefs,  courts  of 
judicature  muft  go  on  in  their  ufual  courfe,  and  trials  muft  proceed^ 
notwithftanding  fuch  accidents.   . 

But  thefe  accidents  are  very  unUke  to  that  total  defefl  of  evidence 
that  muft  neceftarily  attend  trials  brought  in  the  circumftances  of  the 
prefent  one.  On  all  occafions  the  purpofes  of  juftice  could  not  be 
anfwered^  were  trials  on  all  occafions  to  be  barred,  by  the  accident  of 
witnefles  dying ;  for  the  furtherance  of  public  juftice,  therefore,  it 
is,  that  trials  fhould  proceed  in  fuch  circumftances.  And  there  can 
be  little  hazard,  that  innocent  men  fhould  fu£^r  from  the  confe* 
quence  of  fuch  accidents ;  becaufe  the  guilt  muft  be  proved  on  the 
part  of  the  profecutor  by  unexceptionable  witnefles,  before  it  be- 
comes neceffary  to  prove  any  thing  in  exculpation ;  and  when  the 
circumftances  of  the  cafe  are  fuch,  that  all  the  unexceptionable  wit- 
nefles, except  thofe  who  are  under  the  influence  of  accidents,  may 
be  compelled  to  attend,  no  bad  confequences  can  well  happen.  By 
accident,  perhaps,  the  profecutor  may  be  prevented  from  proving 
his  libel ;  but  if  witnefles  have  only  left  the  comitry,  that  accident 
may  be  Kmedied  by  a  delay ;  or  if  it  is  of  the  natiire  of  thofe  acci- 
dents that  cannot  be  remedied  at  all,  that  the  guilty  fhould  at  a  par- 
ticular time  efcape  by  accident,  is  an  evil  that  the  law  will  often  per- 
mit, much  rather  than  that  the  innocent  fhould  perifh. 

But  for  what  end  could  the  law  permit  a  trial  to  proceed,  where 
the  almoft  neceffary  and  unavoidable  confequences  muft  be,  that  in 
every  cafe  there  will  be  a  deffedl  of  evidence,  and  neither  the  court 

r  the  jury  will  have  it  in  their  power  to  £nd  out  the  truth  ?   Trials 
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of  this  kind  never  can  anfwer  the  end  either  of  public  or  of  private 
juftice ;  they  could  only  ferve  as  fnares  to  the  innocent :  and  though, 
perhaps,  by  means  of  them,  a  guilty  perfon  might  fometimes  receive 
the  juft  demerits  of  his  evil  adlions ;  yet  it  would  often  happen  o- 
therwife.  Endlefs  would  be  the  opportunities  of  gratifying  the  moft 
deadly  malice  and  refentment.  In  this  manner,  a  perfon  who  bore 
malice  towards  another,  need  only  accufe  him  of  a  crime  committed 
in  a  foreign  country ;  his  own  evidence,  and  that  of  another,  would 
ferve  to  convidl  him ;  while  the  poor  man,  however  capable  of  bring- 
ing the  cleareft  proof  of  his  innocence,  mud  neverthelefs  fuccumb. 
under  the  accufation,  becaufe  he  cannot  compel  the  attendance  of 
witnefles  to  prove  it. 

And  of  all  crimes  faid  to  be  committed  in  a  foreign  country,  the- 
accufation  of  theft  is  the  moft  to  be  dreaded  for  its  confequencesv. 
For  if  any  two  perfons  follow  a  man  into  this  country,  they  may 
pretend,  that  all  the  effciSs  he  hath  about  him  is  ftolen  from  them. 
Their  evidence  would  be  fuflSicient  to  convidl  him ;  he  cannot  compel" 
foreigners  to  attend  to  prove  his  exculpation.     If  the  trial  can  pro- 
ceed, the  man  may  be  executed,  however  innocent,  and'theaccufers> 
enriched  with  his  fpoils,  under  the  pretext  of  their  having  been  ftolen. 
from  them* 

Trials  of  this  nature,  therefore,  are  contrary  to  the  very  end  of  ^ 
criminal  law:  inftead  of  being  fubfervient  to  the  ends  of  jufticej 
much  injuftice  may  ariffe  in  confequence  of  them. 
•  The  profecutor  endeavoured  to  draw  a  parallel  between  the  jiirii^- 
diclion  of  civil  courts  and  that  of  criminal  cours.     He  argued.  That 
die  idea  of  civil  jurifditElion  was,  in- its  origin,  as  ftri<5Hy  territorial 
as  that  of  criminal  j  urifdi Aion  was ;  that  neverthelefs,  from  a  comi^ 
tas  that  hath  prevailed  among  nations^  the  ideas  of  the  laws  of  the 
feveral  countries  of  Europe  have  gradually  relaxed  in  this  refpe(5l ; . 
that  we  have  admitted  men  to  fue  on  foreign  contradls,  and  for  im- 
plement of  obligations  contracfted  in  foreign  countries;  and  the  que* 
ftionhath  been  put.  Why  ought  not  the  fame  enlargement  of  ideas 
to  take  place  with  refpedl  to  criminal,  as  with-  refped  to  civil  juriC 
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didtion  ?  why  may  not  a  foreign  ad  be  made  a  fubjedl  of  trial  in  a 
criminal  court,  as  well  as  a  ground  of  adlion  in  a  civil  court  ? 

This  parallel  is  fpecious  and  plaufible,  and  therefore  deferves  to 
be  confidered. 

The  objedls  both  of  criminal  atid  civil  courts  in  the  ruder  ages  of 
fociety  were  the  fame,  viz.  to  preferve  fociety  in  quiet  and  tranquil- 
lity. The  end  of  criminal  law  was  to  deter  men  from  crimes,  by  in- 
flidling  punilhment ;  the  end  of  civil  law  was  to  diftribute  property, 
and  to  fecure  men  in  the  enjoyment  of  it.  The  former  was  executed 
by  criminal  courts ;  the  latter  by  civil  courts  ;  who  were  inftituted, 
that  men  might  not  fall  together  by  the  ears  about  their  property, 
and  by  that  means  the  bands  of  fociety  be  diflblved. 

Both  of  thefe  ends  were  anfwered  by  a  jurifdidlion  ftricStty  territo- 
rial, and  by  a  law  merely  ftatutory,  till  fociety  began  to  advance  in 
refinement.  But  when  commerce  was  introduced,  by  which  means 
queflions  about  property  arofe,  not  only  among  the  members  of  the 
fame  fociety,  but  of  different  focieties,  and  the  laws  of  thofe  focieties 
were  found  to  clalh  in  determining  thofe  queftions,  neither  a  law 
merely  ftatutory,  nor  a  jurifdidion  merely  territorial,  was  found 
fufBcient  for  the  detemunation  of  fuch  difputes  j  fomething  muft  be 
called  in  to  the  aid  of  both. 

In  fuch  difputes,  therefore,  equity  was  reforted  to  j  by  which  the 
rigofous  maxims  of  laws  merely  local  and  ftatutory,  were  foftened, 
and  rendered  pliable  to  more  general  purpofes  than  thofe  for  which 
they  had  at  firft  been  intended  :  and,  from  principles  of  equity,  ac-' 
tions  were  indulged  on  foreign  contraifls  and  foreign  deeds.  But 
thefe  adlions  were  not  brought  in  the  courts  of  common  law,  whofc 
jurifdi^flions  ftill  continued  ftridUy  territorial,  but  in  courts  who 
were  vefted  with  powers  to  apply  the  maxims  of  equity  to  corredl: 
the  bad  confequences  arifing  from  the  limited  nature  of  common 
law,  to  give  redrefs  in  cafes  which  the  common  law  could  not  reach, 
and  to  fupport  the  common  law  itfelf,  where  its  own  refources  were 
infuf&cient  to  anfwer  its  ends. 

It  is  foreign  to  the  purpofe  of  this  information,  elfc  it  would  be 
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BO  diflSlcult  taflk,  to  trace  the  hiftory  of  this  branch  of  equity  which 
gives  adlion  oa  foreign  contradls,  fo  as  to  render  them  eflfedlual  in 
this  country.  It  is  fufGcient  at  prefent  to  obferve,  that  this  is  na 
part  of  the  province  of  the  courts  of  law  properiy  £0  called :  that 
accordingly  all  thofe  courts  whofe  jurifdidlicMis  are  regulated  by  ther 
common  law  only,  have  no  power  to  interfere  in  fuch  matters  :  fuch* 
atflions  belong  to  courts  of  equity  alone ;  and  the  procedure,  in  alt 
fuch  adlions,  is  not  regulated  by  maxims  of  law,  but  of  equity^ 
Writings  will  be  received  in  them  as  evidence,  which  would  go  for 
nothing  in  a  qucftion  which  had  its  origin  within  this  country  j  be-* 
caufe,  in  that  cafe,  they  would  be  improbative  by  the  law  of  Scot- 
land. 

It  is  not,  therefore,  that  the  jurifdicSionof  the  courts  of  law  are: 
enlarged,  and  from  being  rendered  territorial,  become  univerfal,. 
that  anions  on  foreign  deeds  and  foreign  contradts  are  given ;  but 
it  is,  becaufe  independent  fbcieties  being  united  by  commerce,  and: 
that  commerce  producing  a  certain  comitas  or  mutual  relatisHi  be- 
tween the  fubjedls  of  independent  ftates,  equity  is  called  in  to  fofter^ 
and  cherifli  this  comitas^  and  a<5lion&  in  equity  are  introduced,  in  or- 
der to  flxcngthen  the  ties  of  this  relation.  Accordingly,  the  forms 
of  a  court  of  equity  are  planned,  not  on  local  conftitutions  or  terri- 
^rial  ideas,  but  on  general  principles  of  reafon  commoi)  to  the  whole 
human  race  j  and  where  fa<5ls  are  to  6e  inveftigated^  a.  court  of  e- 
quity  is  not  tied  down  by  thofe  rules  of  evidence  which  bind  a  court^ 
of  common  law.  It  does  not  derogate  from  the  teftimony  of  a  wit- 
nefs,  that  he  is  not  perfonally  prefent  in  court ;  a  commifEon  to  ex- 
amine him  may  be  fent  to  the  moft  diftant  part  of  the  world,  and  his, 
teftimony  may  be  received  by  means  of  a  delegation  of  the  power  of 
the  court.  Accordingly,  in  every  court  of  equity,  the  examining 
witnefTes  by  commifllon  makes  always  a  confpicuous  part  of  their 
form  of  procedure;    « 

The  introdu(5lion  of  thefe  equitable  powers  do  not  in  the  leaft  al^ 
ter  the  nature  of  the  jurifdidlion  of  the  courts  of  common  law, 
even  though  the  equitable  powers.  themfeJves  Ihould  be  given  to 
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courts  of  common  law  ;  for  maxims  of'  equity  ought  not  to  be  ap- 
plied to  proceedings  at  common  law,  otherwife  every  thing  mud  run 
kito  conflifion. 

And,  in  particular,  equity  never  can  interfere  in  the  proceedings 
of  courts  of  criminal  law.  Thefe;  in  all  cafes,  muft  be  regulated  by 
common  law;  for  there  is  no  fuch  thing  as  fecurity  or  freedom  where^ 
z  man  may  lofe  his  life,  or  be  fubjedled  to  punKhment,  for  any  thing 
which  the  public  law  hath  not  declared  a  crime.  And  it  was  well 
obfervedby  a  late  Right  Honourable  Judge  in  equity,  That  he  knew 
of  no  equity  whereby  anaan  might  be  hanged. 

All  queftions  in  criminal  courts,  therefore,,  are  queftions  in  ftridl 
law.  All  trials  in  criminal  courts  are  regulated  by  the-  maxims  of 
ftri^law;  equity  cannot  be  interpofed  in  thefe  courts  ;  they  remain- 
on  the  fame  fimplfe  and. limited,  footing  on  which  they  were  original- 
ly (lonftituted;  their  views  are  limited  to  preferving  the  peace  of  fb* 
ciety  within  their  own.  territory  J  and  they  cannot  take  cognifancc 
.  of  any  thing  that  happens  beyond  it. 

The  comparifon,  therefore,  of  civil  and  criminal  jurifdi(5lions,  as 
to  a<5lions  on  foreign'  mattery,  is  radier  of  advantage  to  the  argument 
of  the  pannd  thaa  otherwife;     The  equitable  powers  that,  have  been, 
given  to  civil  courts,  have  enabled  them  to^  take  foreign  matters  un- 
der their  cognifance ;  whcFeas  the  abfolute  incompatibility  of  cqui^ 
table  powers  with  crimiaal  jurifdidiouj  muft  always  prove  a  bar  to^ 
the  introdudlion  of.  foreign*  matters  into  criminal  courts,  unlefs  in. 
cafes  where  the  fubjedls  of  their  territory  are  prohibited  by  fpecial. 
ftatute  from  committing  particular  adls  in  foreign  parts,  in  which. 
cafe  fuch  adts  become  crimes  by  the  law  of  thq  temtory. 

The  profecutor  argued,  That,  in  thofe  cafes  where  evidence  could, 
not  eafily  be  procurc^d,  there  was  flill  a  remedy,  by  fending  home: 
ritie  criminal  to  the  country  from  which  he. had  come;  and.  it  was. 
contended,  that  it  was  optional  in  the  court  either  to  try  him  them- 
felves,  if  evidence  was  at  hand,  or  to  fend  him  back  to  his  own^ 
country,  if  evidence  could  not  readily  be  had  here.  It  hath  already 
fefeu  Ihpwn,  that  the  trial  can  in.  no  cafe  proceed  here  ;  and,  it  is; 
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apprehended,  that  it  is  as  clear,  that  no  perfon  can  be  fcnt  out  o£ 
this  country  to  that  from  which  he  has  couie,  merely  becaufe  it  is 
faid  he' hath  committed  a  crime  there. 

We  have  already  had  occafion  to  obferve,  that,  during  the  reign  of 
James  VI.  of  Scotland,  and  I.  of  England,  fundry  attempts  were 
made  by  the  legillature  of  both  countries  to  eflablifh  a  fixed  and  cer- 
tain rule  for  remanding  criminals,  who  had  fled  over  the  border  for 
Ibcurity,  to  the  refpedlive  countries  from  which  they  had  fled.  We 
have  feen,  likewife,  that  all  thefe  attempts  proved  abortive,  by  the 
conditions  which  were  required  by  each  nation  from  the  other  not 
being  performed.  Thefe  ftatutes,  inefFe(Slual  as  they  have  been,  are, 
however,  lading  monuments  of  the  common  law  of  both  countries  j 
and  while  they  have  not  themfelves  anfwered  the  efFe<5l  for  which 
they  were  intended,  they  declare  to  us,  in  the  flrongeft  manner,  tliat 
the  common  law  aflTords  no  remedy  for  the  evil  at  which  they  were 
pointed. 

Of  confequence  it  may,  on  the  authority  of  thefe  ftatutes,  be 
faid,  that  a  perfon  who  flies  into  this  country  is  intitled  to  live  quiet- 
ly and  peaceably  under  the  proteftion  of  its  laws,  as  long  as  he  docs 
not  oflfend  againft  th^m ;  and  that  he  cannot  be  fent  back  to  the 
place  from  whence  he  came,  on  the  pretext  that  he  committed  a 
crime  there  before  he  came  here.  The  authority  of  thefe  ftatutes  re- 
ceives additional  force  from  the  a(5l  1701,  which  fays,  that  no  per- 
fon fliall  be  fent  out  of  this  kingdom,  without  his  own  confent,  un- 
itfs  by  fentence. 

Upon  the  whole,  it  is  humbly  apprehended,  that  tl>e  court  hath 
no  jurifdidlion  to  proceed  to  the  trial  of  the  pannel  for  the  crime  fct 
forth  in  his  indidment ;  nor  can  a  decifion  of  the  court  finding  fo 
be  dreaded,  on  account  of  the  confequenccs  it  may  produce  to  the 
public.  Though  the  law  of  both  countries  hath  ftood  as  it  does  at 
prefent  from  the  earlieft  period  of  record ;  yet  the  experience  of  ages 
does  not  furnifli  us  with  many  inftances  of  crimes  fimilar  to  that  fet 
forth  in  tlie  indi<5bnent,  committed  from  the  hopes  of  impunity,  de- 
rived from  thofe  laws.     That  the  poUce  of  Great  Britain  flwuld  be 

rendered 
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rendered  as  perfedl  as  poflible,  is,  doubtlefs,  defireable ;  and  that  c*- 
Ten  the  hopes  of  impunity  for  crimes  fhould  be  taken  from  delinr 
quents,  is  to  be  wilhed  for.     But  your  Lordfliips  muft  interpret  the* 
law  as  it  ftands.     If  it  is  defe<Slive  in  regnalations  of  police,  or  if  it 
leaves  hopes  of  impunity  to  delinquents,  courts  of  juflice  cannot  in- 
terpofe  to  fupply  the  defed ;  though  the  experience  of  thofe  defedls^ 
which  is  gained  by  a  thorough  fearch  into  the  law,  in  the  courfe  of 
trials  on  them,  may  weigh  with  the  legiflature  to  adopt  new  laws 
and  new  regulations ;  and  to  the  legiflature  it  only  belongs  to  reme- 
dy thofe  imperfecCUons  that  are  now  felt  by  the  inhabitants  of  Great 
Britain  in  the  laws  of  England  and  Scotland,  which  owed  their  ori- 
ginal ta  a  time;  when  the  two.  countries,  though  united  by  fituation, 
were  divided  in  their  government,  their  policy,  their  laws,,  and  their* 
affedlions  towards  each  other." 

The  court,  March  9.  I767i  pronounced  the  following  interlocu- 
tor. "  They  repel  the  declinature  offered  to  the  jurifdidion  of  the 
*^  court,  and  find  the  faid  indidment  relevant  to  infer  the  pains  of 
**  law ;  and  remit  the  pannel,  with  the  indidment  fo  found  relevant, , 

**  to  the  knowledge  of  an  afllze;" Upon  this  he  petitioned,  andi 

was  banilhed  to  the  plantations  for  life. 

Ail*  Pat.  Murray,  et  alii.  Alt.  Croibie*. 


.    N^77;  March  16.  1767;. 

John  Gray,  procurator- fifcal  of  the  flieriff-court  of  Haddington,. 

A   G    A   I    N   s   T 
DU  N  CA'N      Ke  N  N  E  D  Y.. 

The  Jheriff  cannot  hanijh  ta,  the  plantations. 

KENNEDY  was  indided  before  the  flieriff-depute  of  Haddington- 
fiiire.for  theft,  and  found  guilty  by  a  jury;    upon  which  the 
fheriff  adjudged  him  to  be  baniflied  to  the  plantations,  not  to  re- 
turn i 
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turn  during  the  fpace  of  fevcn  years ;  and  ordained  him  to  be  de- 
tained in  the  priibn  of  Haddington,  Until  an  oppportunity  offered 
for  tranfporting  him ;  with  certification,  that  if  ever  he  fhould  be 
found  in  Scotland  during  the  faid  fpace  of  fe\^n  years  after  his  being 
delivered  over  for  ti'anfportation,  he  flaould  be  publicly  whipped 
through  the  ftreets  of  Haddington. 

Kennedy  offered  a  bill  'of  fufpcntion  of  the  fentence,  upon  this 
medimn^  That  the  flieriff  had  gone  beyond  his  powers  :  for  his  ju- 
Tifdiiflion  being  Umited  to  a  certain  territory,  he  could  not  pro- 
nounce a  fentence  that  was  to  take  effe<5l  without  that  territory ;  and 
I10  certification  could  take  place  upon  this  fentence ;  becaufe,  though 
the  offender  fliould  return  to  Scotland  in  contempt  of  the  fentence, 
he  could  not  be  apprehended,  tmlefs  found  within  the  flieriff's  own 
-county  ;  he  quoted  the  determination  in  the  cafe  of  George  Young, 
who,  in  1 75 1 ,  offered  a  fufpenfion  of  a  fentence  of  tranfportation 
pronounced  agsiinft  him  by  the  flieriff-fubftitute  of  Aberdeenfhire. 
The  court  pronounced  an  interlocutor,  by  which  they  fufpended 
the  fentence ;   but,  in  regard  of  the  verdiff^   banifhed   him  tJhdm- 

lelves. 

Kennedy  quoted  the  firft  part  of  this  judgement  as  a  cafe  in  pdint 

for  him:  but  he  contended,  the  latter  part  of  it  was  irregular ;  be- 
<aufe,  when  the  feritence  of'  a  flieriff  is  brought  tinder  review  of  the 
court  by  fufpenfion,  the  court  muft  either  fufpend  the  fentence  Jim^ 
fUciter^  or  affirm  it,  but  cannot  transform  an  invalid  fentence  of  a 
flieriff  into  a  fentence  of  their  own,  or  indeed  pronounce  any  fen- 
tence at  all  upon  the  verdidl  of  a  jury  which  was  not  affembled  ia 
**  their  prefence,  or  inclofed  by  their  authority. 

Anfwered,  It  is  highly  expedient  on  many  accounts  that  flieriflEs 
fliould  have  the  power  of  tranfporting  criminals  that  may  be  tried 
before  them,  Tranfportation  is  an  arbitrary  punifliment  well  known, 
and  eftabliflied  in  the  criminal  law  of  this  country.  It  took  its  rife 
during  the  reign  of  Charles  II.  when  the  fe verity  of  the  times 
prompted  great  numbers  to  rife  in  rebellion,  all  of  whom  it  would 
liave  been  cruel  and  impolitic  to  put  to  death,  in  terms  of  the  rigor- 
ous 
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Otis  laws  then  in  force.  Hence  Sir  George  Mackenzie,  in  his  Vindi- 
cation of  Charles  IL's  government,  obferves,  "  As  to  fending  away 
"  people  to  the  plantations,  it  is  anfwered,  That  none  were  fent  a- 
"  way  but  fuch  as  were  taken  at  Bothwel-bridge,  or  in  Argyle's  re- 
**  bellion  >  and  the  turning  capital  punifhment  into  exile  was  an  adl 
**  of  clemency,  not  of  cruelty."  It  may  be  true,  that  this  punifh- 
ment was  firft  invented  by  the  privy  council  j  but  whatever  was  the 
nature  of  its  origin,  it  has  been  adopted  as  a  legal  punifhment,  and 
indeed  is  acknowledged  to  be  fuch  by  the  adt  1 70 1 ,  which  does  not 
confine  the  power  of  inflidling  it  to  the  jufliciary,  but  talks  of  judges 
in  general,  withotit  any  limitation. 

Since,  then,  tranfportation  is  a  legal  punifhment,  and  in  many 
cafes  proper,  it-  follows,  that  fheriffs  ought  to  have  the  power  of  in- 
fliding  it ;  for  they  have  an  univerfal  criminal  jurifdidion,  and  may 
punifh  with  death.  It  would  be  very  abfurd,  were  the  law  to 
take  a  fecondary  punifhment  out  of  their  hands,  while  it  allowed  the 
highefl  to  remain  with  them. 

The  cfejedion  moved  on  the  part  of  the  fufpender  proves  too.  much: 
for  if  it  were  founded,  this  court  could  not  tranfport  more  than  the 
4beriff ;  for  even  the  fentence  of  this  court  cannot  take  eflfed  in  A- 
merica,  or  on  the  Atlantic  ocean.  But  further,  if  this  court  be  of 
opinion,  that  a  power  of  tranfportation^is  a  necef&ry  confequence  of 
the  jurifdidtion  with  which  fheriflfe  are  invefled,  the  aid  of  this  court 
will  be  given  for  inforcihg  the  fentence  of  the  fheriff,  though  it  had 
not  an  opportunity  of  examining  that  fentence;  as  there  is,  and  ought 
to  be,  a  comitas  between  feparate  jurifdi<5lions  :  and  accordingly,  in 
Young's  cafe,  in  1 75 1 ,  the  fentence  pronounced  by  the  fheriff  was . 
executed  by  this  court.  However,  there  feems  really  to  be  no  necef- 
fity  for  the  intarpofition  pf  this  court  to  inforce  the  fheriff's  fentence 
of  tranfportation  fince  the  late  a^  of  parliament  concerning  tranf- 
portation :  for  if  the  fheriff  is  intitled  to  pronounce  fuch  fentence,  he 
is,  by  that  flatute,  likewife  intitled  to  contra<£l  for  the  fervice  of  the 
offender  3  and  the  perfon  who  contrads  with  him  may,  without  any 

3  A  further 
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further  warrant,  carry  the  offender  from  the  county-gaol,  through 
any  part  of  Great  Britain,  until  he  places  him  on  fhip-board. 

As  to  the  judgement  in  the  cafe  of  Young,  the  refpondent  is 
willing  the  fufpender  fhould  have  all  the  benefit  from  it  that  can  be 
reaped  from  a  fingle  decifion ;  but  if  the  court  Ihall  be  of  opinion, 
that  their  predeceffors  were  in  the  wrong,  a  fingle  judgement  will  fiot 
prevent  them  from  pronouncing  that  interlocutor  which  they  them- 
ielves  think  law  and  expediency  require. 

Replied,  Perhaps  it  may  be  proper  that  Iheriflfe  fhould  have  the 
powers  in  queflion,  and  it  may  be  expedient,  that  a  flatute  fhould  pafs 
to  give  it  jhem ;  but  as  fuch  power  undoubtedly  exceeds  their  jurif- 
didlion  as  at  prefent  eftabliflied,  however  defedlive  and  inconvenient 
the  law  may  be,  the  court  muft  keep  to  it. — The  fame  crime  would 
be  punifticd  differently  by  different  courts  in  many  inflances.  For 
example,  an  affault  or  battery,  which  would  be  puniftied  before  the 
fheriff  with  banifhment  from  the  covuity,  a  long  imprifonment,  or 
other  fevere  chafUfement,  before  a  baron  would  only  fubjecSl  to  a  fine 
of  20  s.  and  confinement  for  three  hours.  In  the  fame  way,  the 
torture  was  a  method  of  invefUgation,  wliich,  while  it  took  place  in 
tiiis  country,  could  only  be  put  in  pradlice  by  the  jufliciary  or  privy, 
council.  Nor  are  inftanccs  wanting,  of  judges  havmg  a  power  to 
inflid  a  capital  punifliment,  bpt  not  a  fecondary  one.  Thus,  in  the 
Roman  law,  the  pr^fcs  provincite  had  the  jus  gladii^  or  power  of  life 
and  death,  /.  6.  §  8.  /.  De  #  /)r^;  yet  he  is  exprefsly  difcharged 
to  inflid  the  inferior  pUnifhment  of  deportatioy  I.  2.  §  i.  jf.  De pwiu 
The  late  Britifti  ftatute  concerning  tranfportation  did  not  beftow  the 
power  of  infliding  it  upon  judges  that  had  it  not  before,  but  paffed 
merely  to  render  more  effe<flual  thofe  fentences  infliding  it  which, 
fliould  be  pronounced  by  a  competent  court.  And  the  remedy  intro- 
duced by  it  is  incomplete,  and  will  not  fupport  the  profecutor's  ar- 
gument: for  if  the  perfon  to  whom  a  felon  has  been  adjudged,  allows 
him  to  return  within  the  time  appointed,  when  he  comes  to  be 
retranfported  the  ftatute  is  of  no  further  ufe  j  and  the  judge,  ina- 

gain 
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gain  putting  his  fentence  in  execution,  muft  truft  entirely  to  the  or- 
dinary powers  veiled  in  him  by  law. 

The  power  of  tranfportation  in  this  court  ftands  upon  tlie  footing 
of  long  uiage  and  practice..  Befides,  the  ai5t  170 1  fuppofes  that  per*- 
fons  may  be  tranfported  by  legal  fcntena ;  which  implies,  that  there 
is  one  court  in  Scotland  that  can  tranfport :  but  no  law  or  practice 
has  given  fuch  power  to  Iheriffs. 

As  to  this  court  giving  aid  to  fach  fentences  by  fherifS,  it  is  not 
cafy  to  perceive  upon  what  principle,  or  by  what  form,  that  can  be 
done.  A  judge  is  by  law  vetted  with  the'  power  of  deciding  caufes 
that  are  properly  brought  before  hinx,  and  of  putting  his  fentences 
in  execution ;  but  it  is  no  part  of  his  office  to  employ  his  powers  in 
executing  the  fentences  of  others.  The  court  of  feiEon  does  not  ilTue 
•horning  on  the  decrees  of  inferior  judges,  excepting  where  fpecial 
flatute  requires  them  to  do  fo  j  and  the  ftridl  form  of  procedure  efta- 
bli£bedin  this  court,,  rendex^  any  interpo£iion  >from  it  more  difficult 
and  inextricable. 

The  court,  MaEfch  16.  1767,  a&er  a  hearing,  and  very  learned  in- 
formations, pronounced  the  following  interlocutor.  "  Suftain  the 
^*  reafbn  of  fvrfpenfion  of  the  fentence  of  the  fticrifF  founded  on  the 
**  fheriflTs  want  of  jurifdidlion  to  pronounce  fuch  fentence ;  but,  in 
refpedl  of  the  verdidl  returned  againfl  the  faid  Duncan  Kennedy  in 
the  faid  trial,  decern  and  adjudge  the  faid  Duncan  Kennedy  to  be 
bani&ed,  and  hereby  banifh  him,  forth  of  that  part  of  Great  Bri- 
tain called  Scotland^^  &c. 

AEf.  Henry  Dundas.  Jit,  Blabr. 

N.  B^  There  is  a  deal  of  argument  in  the  papers  with  regard  to  the 
Roman  deport  alio  in  tnfulam^ 
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N^  78.  November  1767. 

John  Mill,  merchant  in  Dundee,  and  John  Jafl5:ay,  procurator- 
fifcal  of  the  Iheriff-court  of  Forfar, 

AGAINST. 

Janet  Nicol,  houfckeeper  to  Dr  John  Brown,  refiding  in  Plca- 
fants  near  Dundee. 

m  " 

to 

A  verdiB  again/i  tivo  pannch  having  been  Jubfcribed  by  the  chancellor 
and  clerkj  returned  into  courts  read^  and  recorded^  without  any  objec^ 
tiony  and  Jhitence  pronounced  again/l  one  of  the  pannels^  it  is  not  com^ 
pe tent  for  the  other  to  challenge  it^  upon  this  medium^  That  infa6i  the 
verdiii  was  not  agreed  to  by  the  majority  of  the  jurors. 

JAnet  NiGot,  and/Alexander  Downs,  fervant  to  the  faid  John 
Mill,  were  indidled  before  the  Iheriff  of  Forfar, .  at  his  and  the 
procurator- fifcars  inflancej  he  for  embezzling  confiderable  quantities 
of  ale,  barley,  and  other  luch  articles,  from  his  .matter's  brewery, 
and  giving,  or  fending  thein,  in  a  private  and  dSieftuous  manner,  to 
her,  who  refided  in  the  ftory  or  flat  immediately  above  Mill's  houfe ; 
fhe  for  receiving  thefc  articles,  knowing  them  to  be  clandeflinely  and 
theftuoufly  taken  away. 

The  Iheriff-fubftitute  having  found  the  libel  relevant  to  infer  an 
arbitrary  punifhment,  a  proof  was  led ;  and  the  jury,  April  23.  1 767, 
returned  a  verdidl,  finding,  by  a  majority  of  voices,  "  That  the  faid 

Alexander  Downs  did^  at  fimdry  times,,  while  iervant  to  John 

Mill  and  Company,  during  the  time  libelled,  in  a  theftuous  and 
"  clandeftinc  manner,  deliver  ate,  in  leglins,  (pails),  buckets,  and 
**  tea-kettles,  the  property  of  the  iaid  John  Mill  and  Cpmpany,  out 
**  of  their  brewhoufe  at  Pleafants  aforefaid,  to  John  Thain  and  Anne 
•*  Bell,  then  fervants  to  the  faid  John  Brown,  to  be  delivered  by  the 
^  faid  John  Thain  and  Anne  Btf  to  the  faid  Janet  Nicol ;  and  that 

the  iaid  Janet  Nicol  did  receive  from  them  the  £ud  ale,  in  veilels 

"  aforefaid^ 
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**  aforefaid,  knowing  the  fame  to  be  clandeftincly  and  theftuoufly 
taken  away,  as  faid  is ;  as  alfo,  by  a  majority  of  voices,  find  it 
proven.  That  the  faid  Alexander  Downs  did  feveral  times,  during 
the  foreiaid  period,  theftuoufly  and  clandeftincly  fend  to  the  faid 
Janet  Nicol,  out  of  the  faid  brewhoufe,  fmall  quantities  of  barm, 
the  property  of  the  faid  John  Mill  and  Company ;  and  that  the 
fame  were  received  by  her,  knowing  it  to  be  theftuoufly  and  clan^- 
deftinely  taken  away,  in  manner  forefaid ;  and  unanimoufly  find 
the  other  points  of  the  faid  criminal'  libel  not  proven." 
This  verdiA  was  read  over  in  court  in  prefence  of  the  jury,  with- 
out any  one  diflenting  from  or  objedling  to  it,  and  then  it  was  re- 
,corded.     The  flieriff  delayed  judgement  till  the  ift  of  May  then 
next.  . 

Upon  the  i  ft  of  May  he  fentenced  Downs  to  be  pilloried,  and  ba- 
niflied  the  county;  but  delayed  judgement  againft  Nicol  to  the  i2th 
of  June. 

During  this  interval  Janet  Nicol  preferred  a  petition  to  the  fhe- 
riflP,  fetting  forth  certain  fadls,  which  flie  ofiered  to  prove,  and  pray- 
ing the  flxeriff  to  allow  her  a  proof  of  them ;  and,  upon  proof  be- 
ing brought,  to  find  the  verdidl  void  and  null,  and  aflToilzie  her  Jim-- 
pliciter.  , 

The  fadls  which  Ihe  offered  to  prove  were  thus  ftated  In  her  petition.^ 
After  the  jury  was  inclofed,  the  firft  articles  that  came  under  con- 
fideration  were  the  barley,  the  caflsis  of  ale,  and  the  draff,  upon  all 
which  the  jury  were  unanimoufly  of  opinion  the  fame  were  not 
proven.     Thereafter  the  jury  proceeded  to  take  into  their  confix 
deration  that  part  of  the  libel  which  charged  tea-kettles,  buckets,, 
and  leglins ;  and  -as  they  differed  upon  thefe,  a  vote  was  put,, 
**  Whether  the  fame  were  proven,  or  not  ?  That  feven  of  the  jury- 
men, including  the  chancellor,  who  voted  firft,  voted  them  pro- 
ven ;  and  feven  voted,  that  there  was  only  one  tea-kettle  proven ;, 
and  Patrick  Hunter,^  n^rchant  in  Dundee,    the  other  juryman,, 
and  who  was  the  laft  that  gave  his  opinion,  voted,  that  none  of 
thefe  articles  were  proven^  and  that  the  pannels  were  not  guilty  :. 
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upon  this  David  Watt,  one  of  the  juitymeDk,  iiififted^  that  Mr 
Hunter's  vote  fl\ould  be  taken  down  to  that  fide  who  weire  moft 
favourable  to  the  pannel ;  but  was  anfweijed;  by  the  clerk,  that  he 
could  not  do  it;  and  upon  this  the  foreman  of  the  jury,  who  had 
voted  firft,  gave  a  fecond  or  calling  yt)tc  againft  the  pannejs^.  lay- 
ing afide  Mr  Hunter  s  vote  altogether.** 
The  ftieriff-fubftitute  being  of  opinion,,  that  he  ought  not  to  grant 
a  proof  for  fetting  afide  the  verdiA,  as  not  containing  the  true  fenti- 
ments  of  the  jury,  difregarded^  the  petition^  and  pronounced  fcntence 
againft  Jan^t  Nicol;  by  which  he  fined  her  in  L.  lo  Sterling  to  the 
fifcal,  and  decreed  her  to  pay  L.  30  Sterling  to  the  private  prolecu-^ 
tor,  in  full  of  damages  and  expences;  ordaining  her,  at  the  fame 
time,  to  be  imprifoned  for  thirty-fix  hours,  and  until  fhe  made  pay- 
ment of  thefe  fums. 

Againfl  this  judgement  Janet  Nicol  appealed  to  the  circuit^court 
to  be  holden  at  Perth ;  ancl  fo  did  the  private  profecutor,  who  thought 
the  fiuns  awarded  by  the  fheriff  to  him  too  fm^U. 

Janet  Nicol  was  afterwards  advifed  to  take  anodber  .method  of  re-* 
view,  by  prefenting  a  bill  of  fiifpenfion  to  the  court  of  jufliciary : 
and  upon  advifing  die  bill,  with  anfwers  and  replies,  the  court, 
Auguft3.  1767,  found.  That  by  prefenting  the  bill  of  fufpenfion, 
fhe  had  virtually  pafTed  from  her  appeal ;  and  ordained  parties  to 
lodge  informations  with  the  clerk  betwixt  and  the  1 2  th  of  Novem- 
ber. 

The  profecutor,  in  his  information,  averred,  the  fufpender's  al- 
ledgeances  were  falfe  in  almofl  every  particular;  and  that  fourteen  of 
the  jurors  gave  it  as  their  opinion,  that  the  article  of  the  libel  which 
charged  the  embezzlement  of  ale  in  tea-kettles  was  fully  proved. 

In  point  of  law,  the  profecutor  argued,  in  tYicfrJi  place.  That  the 
fheriff  had  done  right,  in  over-ruling  the  plea  moved  in  arreft  of 
judgement.  If  nullities  and  defeds  appear  ex  facie  of  the  verdi6l 
returned,  e.  g.  if  it  be  not  figned  by  the  chancellor  or  clerk,  a  pan- 
nel may  plead  that  nullity  or  defe<5l*in  arreft  of  judgement ;  and  the 
judge  may,  and  ought  to  fuftain  it,  and  difinifs  the  pannel  from  the 

bar: 
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bar :  but  an  objedlion  which  does  not  appear  ex  facie  of  the  verdiifl^ 
cannot  be  admitted.     In  the  prefent  cafe,  the  obje<Stion,  inftead  of 

appearing  ex  facie  of  the  verdidl,  is  diredlly  contradicted  by  it. ^If 

the  execution  of  criminal  fentences  w^as  to  be  flopped  until  inquiries 
of  this  kind  are  made,  every  criminal  would  alledge,  that  the  ver- 
di<5t  did  not  give  a  true  ftate  of  the  res  gejia. 

In  the  cafe  of  Macgrcgor  in  1752,  [See  N^  6o.],  tlie  court  would 
not  allow  the  jury  to  explain  the  meaning  of  their  verdi(5l:  ftill  lefs 
ought  a  jury  to  be  allowed  to  overturn  their  verdidl  as  falfe.  The 
enly  mean  of  proof  that  can  be  reforted  to  by  the  fufpender,  is  the 
oaths  of  the  jurors ;  but  as,  upon  the  fufpender  s  being  remitted  to 
them,  they  were  fwom  in  the  ufual  manner,  and  under  the  oath 
which  they  then  took,  allowed  the  verdiA  in  qucftion  to  be  figned 
by  their  chancellor  and  clerk,  in  their  names,  and  to  be  returned  in- 
to court,  read,  and  recorded,  as  a  triie  verdict  given  by  them,  it 
wxjuid  be  mofl  improper  and  incongruous,  to  allow  them  to  be  addu- 
ced as  wimeffes,  to  fwear  that  it  was  not  a  true  verdidl.  — The  law 
has  fhewn  a  jealoufy  of  jurymen :  it  has  taken  great  pains  to  prevent 
felicitations  before  a  verdidl  is  returned ;  and  the  fame  diflruft  mufl 
prevent  them  from  being  called  as  witnefles  to  deflroy  it.  The  pro- 
secutor does  not  fufpedl  that  any  of  the  jury  would  go  an  improper 
length  to  ferve  the  fufpender  in  this  cafe,  howevej  forward  fome  of 
them  may  have  been  in  giving  declarations  to  aid  her  plea ;  but  all 
confideration  of  charadler  mull  be  laid  afide  in  this  queftion.. 

The  verdidl,  •  therefore,  cannot  be  fet  afide  :  and,  at  any  rate,  (lip^ 
pofing  there  was  a  poflibility  of  overturning  it,  that  cannot  be  done 
in  a  fummary  manner  by  fufpenfion.  It  muft  be  held  'uere  diftum^ 
until  fet  ajfide  in  a  proper  procefs  of  redudlion,  either  before  this^ 
court  or  the  court  of  feffion ;  wMeh  lafl  has  an  undoubted  jurifdic- 
tion  to  improve  every  falfe  deed.  Perhaps  it  may  be  true,  that  few 
•  inftances  have  occurred,  of  adlions  for  fetting  verdidls  afide  in  that 
way ;  but  it  cannot  poflibly  be  believed,  that  the  redudlion  of  a  ver- 
didl in  criminal  cafes  is  an  adlion  unknown  in  law,,  as  the  fufpender 
ius  alledged.. 
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Lqflly^  S^ippofing  all  the  fufpender  has  alledged  were  proved,  it 
would  not  avail ;  becanfe  Ihe  muft  ftill  admit,  that  as  much  has  been 
found  proved  as  is  fufBcient  to  juflify  the  fentence  againft  her. 
:  According  to  the  fufpender  s  own  fliowing  in  her  petition,  no  lefs 
than  fourteen  of  the  jury,  including  the  chancellor,  voted,  that  the 
refet  of  one  tea-kettle  of  ale  was  proved  againft  her  j  and  fhe  makes 
no  obje<5lion  to  another  part  of  the  verdidl,  by  which  the  majority  of 
the  jury  find  it  proved,  that  flie  had  rcfetted  fmall  quantities  of  barm 
during  the  forefaid  period. 

The  fufpender,  in  her  information,  argued.  That  if  the  fadls  ftand 
as  flie  has  reprelented,  and  in  the  prefent  ftate  of  the  queftion  that 
muft  be  fuppofed  to  be  the  cafe,  the  procedure  of  the  jury,  or  rather 
of  the  chancellor  and  clgrk,  was  moft  irregular  and  illegal.  The 
profecutor  has  not  argued,  that  the  chancellor  of  a  jury  is  intitled  to 
a  double  vote,  or  that  the  vote  of  a  juror  is  to  be  difregarded,  be- 
caufe  he  did  not  give  it  precifely  in  the  terms  of  the  vote  ftated  by 
the  chancellor.  The  only  queftion,  therefore,  is.  Whether  it  be 
competent  for  this  court  to  inquire  into  the  proceedings  of  the  jury 
while  inclofed .? 

Though  the  verdid  of  a  jury  cannot  be  challenged,  as  proceeding 
without  fufficient  evidence,  or  as  contrary  to  the  evidence ;  yet  from 
this  it  by  no  means  follows,  that  it  is  incumbent  on  thp  court  to 
pronotmce  fentence  in  conformity  to  every  verdidl  returned.  Were 
this  law,  there  could  be  no  fuch  thing  as  a  plea  in  arreft  of  judge-^ 
ment.  The  law  which  declares  verdi<5ls  to  be  final,  fuppofes  them 
to  be  complete  and  formal,  containing  truly  the  judgement  of  the 
majority ;  confequently  the  maxim  does  not  ftrike  againft  objedlions 
made,  not  to  the  judgement  of  the  jury  upon  the  evidence,  but  to 
the  form  of  the  verdidl  itfelf ;  for  i|||ftance.  That  it  was  not  properly 
figned ;  That  it  does  not  apply  to  the  libel ;  That  the  jury  feparated 
before  agreeing  to  their  verdiift ;  or.  That  fome  perfon  has  been  allow- 
ed to  fpeak  with  them  when  inclofed.  In  all  which  cafes,  the  court 
has  been  in  the  ufe  of  liftening  to  fuch  objeftions,  and  allowing  g 
proof  of  them^. 

If 
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If  there  be  any  ftich  thing  as  a. good  objection  to  a  verdidl,  it 
f\ircly  mnft  be  this,  That  the;  paper  produced  in  court  as  the  verdidl 
was  not  agreed  to  by  a  majority  of  the  jury.  A  written  verdiA  re-^ 
ccives  its  force,  not  from  its  being  figned  by  the  chancellor,  or  re- 
turned into  court,  but  from  its  containing  truly  and  fairly  the 
judgement  of  at  leaft  a  majority  of  the  jury.  If  a  written  verdidl 
were  irrefragable  evidence  of  the  judgement  of  the  jury,  contrary  to 
the  real  fa<5l,  it  might  often  happen,  that  a  punifhment,  perhaps  the 
fevereft,  would  be  i?ifli6led  upon  a  perfon  who  had  in  truth  been  ac- 
quitted by  his  country.  To  prevent  this,  there  muft  be  a  remedy 
in  the  law  of  this  and  every  other  civilized  nation«  The  only  pofli^ 
ble  method  of  redrefs  is,  for  the  court  before  whom  the  verdict  i? 
returned,  to  allow  an  obje^on  ip  b«  pleaded  in  arreft  of  judgement, 
take  proof  of  it,  and  difregard  the  verdi<5l,  if  the  facS  be  made  out. 

A  variety  of  precedents  cannot  be  expedted  in  fuch  a  cafe.  It  ap- 
pears, however,  froni  Mackenzie,  in.  his  Criminals,  that  verdidf 
have  been  feveral  tiiaep  reviewed.  One  in  a  cafe  of  ufury,  he  fays^ 
was  fet  afide^  beca^fe  of  an  error  calculi^  h.  a,  /iV.  8.  §  5,;  and  from 
h.  2.  tit.  6.  §  6.  it  appear?,  d|at  the  privy  cowpcil  frequently  review- 
ed the  proceedings  of  juries,  and  fometimes  fet  afide  verdi(5ls,  upon 
the  merits  of  the  proof  j^  which  laft  was  plainly  an  incroachment  up- 
on the  rights  of  juries. 

In  the  pra6i;ice  of  the  law  of  England,  wher^  trials  are, more  fre- 
quent, the  very  queftion  now  under  confideration  has  occurred,  and 
been  determined.  In  Bacon's  Abridgement,  'voce  Trial^  under  the  ar- 
ticle of  granting  a  new  trial  for  any  fault,  miftake,  or  negle(5l  in  th? 
jury  who  tried  the  caufe,  there  is  mentio?ied-  the  following  cafe. 
•*  A  new  trial  was  granted  uppn  affidavits  of  eleven  of  the  jurors, 
"  fetting  forth.  That  they  had  agreed  to  fihd  a  verdi<Sl  for  the  plain- 
^'  tiflP  and  to  give  him  five  fhillings  damages ;  but  that  the  foreman 
**  had,  by  miftake,  given  in  a  verdi(a  for  the  defendant."  This 
jr^dgement,  it  is  true,  was  in  a  civil  cafe,  where  the  verdicfl  may  be 
fet  afide  or  a  new  trial  obtained,  merely  becaufe  the  verdi(3:  was 
contrary  to  evidence ;  but  even  in  criminal  trials,*  where  the  maxim 
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of  the  verdidl's  being  final,  is  eftablifhed  in  England  in  the  fame 
manner  as  in  Scotland,  the  writers  upon  their  law  lay  down  a  doc- 
trine precifely  agreeable  to  what  is  pleaded  for  the  fufpender.  *They 
obferve,  "  That  jurors  may  be  confidered  either  in  a  miniflerial  ca- 
*'  pacity,  as  perfons  bound  to  attend  the  court,  to  do  the  bufinefs 
"  for  which  they  are  returned  till  they  are  difcharged;  or  in  a  judi- 
•'  cial  capacity,  as  judges  of  the  fadl  to  be  tried/'  In  this  latter  ca- 
pacity, their  opinion  with  regard  to  the  fadl  cannot  be  challenged; 
but  their  proceedings  in  the  former  may ;  and  one  of  the  cafes  in 
which  a  challenge  lies,  is  where  a  petty  jury  offer  a  verdi(5l  to  the 
court,  as  agreed  by  their  whole  number,  when,  in  truth,  fome  of 
them  have  not  agreed  to  it.  Bacons  Adridgemmt^  {J^^^^\  Af. 
.  The  profecutors  diftindion,  between  objedlions  appearing  ex  facte 
of  the  verdidl,  and  thofe  that  do  not  fo  appear,  has  no  foundation  in 
law  or  practice.  The  objedlion.  That  fbme  of  the  jury  had  gone  out 
before  the  verdidl  was  agreed  to,  and  others  of  that  nature,  do  not 
appear  ex  facie  of  the  verdidt ;  yet  they  are  neverthelefs  unqueftion- 
ably  relevant.  Neither  is  it  of  any  confequence,  that  the  objedlion  in 
this  cafe  is  contradiiftory  to  the  verdi<S.  The  profecutors  argument 
here  proves  too  much ;  for  according  to  its  dodlrine,  though  a  ma- 
jority of  the  Jury,  or  the  whole,  had,  when  the  verdiiS  was  read  in 
court,  declared,  that  it  was  not  their  verdidl,  yet  that  muft  have 
gone  for  nothing  :  which  would  make  the  lives  and  fortunes  of  the 
fubjedls  depend,  not  upon  the  jury,  to  whom  the  law  has  intrufled 
them,  but  upon  the. chancellor  and  clerk.  The  objedlion  in  reality 
is  not  contradiftory  to  the  verdidl ;  for  a  writing  figned  by  the  chan- 
cellor  and  clerk  cannot  be  called  the  verdicfl  of  a  jury,  unlefs  it  has 
been  agreed  to  by  the  majority.  The  objedlion  is  not  levelled  againft 
the  verdi6l ;  but  it  is  maintained,  that  the  writing  produced  by  the 
chancellor  was  not  really  the  verdiA:  and  the  argument  for  the  pro- 
fecutor  comes  to  this.  That  the  fubfcription  of  the  chancellor  and 
clerk  is  to  be  held  probatio  probata  of  the  agreement  of  the  jury ;  in 
contradidlion,  perhaps,  to  the  unanimous  voice  of  all  the  jurors  :  A 
propofition  which  cannot  be  admitted,  without  unhinging  at  once 
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the  fecmity  by  jury-trial,  and  throwing  into  the  hands  of  two  men 
I  what  the  law  has  committed  to  fifteen^ 

The  only  difficulty  in  this  cafe  proceeds  from  the  filence  of  the 
jurors  when  their  verdict  was  read  and  recorded.  But  the  fadl  is, 
the  jurors  were  entirely  unacquainted  with  legal  procedure.  None 
of  them  had  ever  been  upon  a  jury  before,  excepting  the  clerk,  who 
was  a  writer,  and  in  his  judgement  they  repofed  entire  confidence. 
When  the  verdi<Sl  was  returned,  they  could  not  properly  difown  it; 
becaule,  from  the  information  of  their  clerk,-  they  believed  their 
chancellor  was  intitled  to  a  double  vote ;  and  that  a  juror's  voice 
might  be  difregarded,  becaufe  it  was  not  given  precifely  in  the  terms 
ftated  by  the  chancellor :  of  courfe,  they  bona  fde  underftood,  that 
the  verdict  produced  by  the  chancellor  was  really  the  verdidl  of  the 
majority.  Their  filence  imports  this,  and  no  more ;  fo  that  it  is  not 
inconfiftent  with  the  fuppofition  tliat  the  fadl  (lands  precifely  as  fta- 
ted by  the  fufpender. 

The  cafe  of  Macgregor  is  nothing  to  the  purpofe.  In  that 
cafe,  the  jury  did  not  deny,  that  the  verdiA  returned  was  the  ver- 
dict in  which  they  had  all  agreed ;  nor  was  there  any  doubt  as  to  the 
meaning  of  the  verdidl.  The  only  queftion  was,  as  to  the  legal  con- 
fequence  of  it,  i.  e.  what  punifhment  fliould  be  inflidled.  With  this 
the  jury  had  no  concern ;  and  therefore  the  court  very  properly  dis- 
regarded their  declaration. 

The  profecutor  pretends  to  be  afraid,  that  dangerous  confequences 
would  enfue  if  this  objection  were  to  be  liftened  to.  —  But  this  is 
a£fe<5led.  It  would  be  ftrange,  if  the  law,  which  has  put  fuch  con- 
fidence in  juries,  fhould  refufe  to  examine  them  as  witnefTcs  upon  a 
fadl.  Arguments  of  this  kind  ought  to  have  hindered  the  court  from 
liftening  to  any  objection  that  depended  upon  evidence.  Had  the 
chancellor  marked  in  .what  manner  each  juror  voted,  as  direded  by 
the  Regulations  1672,  that  alone  would  have  been  fufficient  evidence 

of  the  fad. 

The  fufpender  has  taken,  the  moft  proper,  and  indeed  the  only 
method  of  obtaining  redrefe.     Had  the  trial  been  before  this  court^ 
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the  objedlion,  if  at  all  cognifable,  would  have  been  judged  mthout 
a  redudlion.  Unlefs  every  criminal  cautt  has  a  power  of  determining 
inftantly  queftions  that  arife  from  the  procedure  of  a  jury,  the  mat- 
ter would  be  inextricable :  a  redu<5lion  Would  not  ftop  execution  ;•  fa 
that  it. is  plain- the  profecutor,  under  this  branch  of  his  argument^ 
fuppofes,  that  the  law  allows  redrefs  again  ft  wrongs  in  the  proceed-* 
ings  of  juries,  and  yet  that  there  is  no  efFeAual  method  of  redre&; 
The  redudlion  of  a  vardidl  in  a  criminal  trial  is  net  competent  befor6 
the  court  of  feflion,  which  is  a  civil  court.  It  indeed  once  fet  $&dt 
a  verdidl  upon  an  errar  c^lculi^  which  was  alledged  to  be  4  mediutfi 
purely  civil.  Mackenzie  mentions  the  decifion  as  an  extraordinary: 
one;  and  it  was  pronounced  at  a  time  when  the  Lords  of  Seiiioti 
were  in  ufe  to  pals  bills  for  criminal  letters,  advocations  of  criminai: 
toatters,  and  fufpenlions  of  ftfhtencte  of  inferior  criminal  judges.-^ — ^ 
In  Mackenzie's  days,  the  moft  common  way  of  obtaining  redrefs  a- 
gainft  verdi^s,  even  after  fentence,  was  by  an  a^^catioa  to  dife 
J)rivy  council,  which  ufed  great  freedom  with  them* 

As  to  a  reduction  before  this  court,  it  is  incompetent^  smd  no  im^ 
Clance  of  fiich  adtion  is  to  be  found  in  the  records ;  fb  that  if  the  ob* 
jeAion  is  at  all  cognifable,  it  muft  be  in  the  way  of  fuipenfion.  In 
civil  cafes,  a  fufpenfion  may  often  very  properly  be  refuied,  refer-* 
ving  to  the  party  to  infift  in  a  redu<fHon.  But  in  criminal  cafes  there 
is  no  place  for  fuch  diftindlion^  In  thefe,  if  the  fentence  is  to  be  at 
all  reviewed,  execution  muft  be  flopped :  for  after  execution,  redrefs 
can  feldom,.  if  ever,  be  given  to  the  panneL 

As  to  the  profecutor's  argument.  That  though  all  the  lufpender 
alledged  were  proved,  yet  ftill  there  is  enoiigh  in  the  verdid  to  fup- 
port  the  fentence  ;  the  fufpender's  obje^on  is.  That  the  verdid  is 
void.  What  would  have  been  the  precife  tenor  of  the  verdidl  had  the 
procedure  been  regular,  it  is  impoflible  to  fay.  The  fentence  cannot 
be  liipported  upon  a  hypothetical  verdidl  which  never  was  returned* 
It  was  never  before  infifted,  that  a  verdiA  fliould  be  taken  to  pieces, 
and  one  part  rejedled  and  one  retained.  The  fiifpender  maintains^ 
That  the  whole  verdi<5t  muft  ftand  or  fall  together ;  if  there  be  an 
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error  in  any  one  part  of  it,  or  in  any  part  of  the  procedure,  the 
whole  is  vitiated.  This  obtained  anciently,  even  in  verdidls  in  civil 
cafes ;  Balfour  J  voce  Britves^  Even  though  the  verdidl  was  to  be 
regarded  quoad  the  tea-kettle  of  ale,  and  foHill  quantities  of  barm, 
it  would  not  afford  a  foundation  for  the  fentence,  by  which  the  fuf- 
pender  is  found  liable  in  no  lefs  than  L.  30  Sterling ;  efpecially  as  a 
great  number  of  articles  are  brought  into  the  charge  which  were  civ- 
tirely  groimdJefs. 


The  court  pronounced  the  following  judgement,  Dec.  14.  1767^ 
iFind,  That  in  this  cafe  they  cannot  let  the  fufpender  into  the  evL- 
dence  offered  by  her  for  difproving  the  vcrdiA ;  but  in  refpe<Sl  of 
the  circumftances  of  the  fufpender,  pafs  the  bill  as  taL.  8  of  the 
fine,  and  as  to  one  half  of  the  fyun  awarded  by  the  flieriff^'s  fen- 
tence,  in  name  of  damagjes  and  expences ;  and  refufe  the  bill  as  ta 
^^  ^e  remaining  points  of  t^  fentence.'" 

jta.  VTiglit.  Ab.  Blai& 

This  cafe  is  attended  with  a  good  deal  of  difficulty.  The  profecu- 
tor  admits,  that  relief  ought  to  be  had  in  fome  fhape  or  odier  againft 
foch  a  verdkft  as  that  in  queltion  was  alledged  to  be.  It  is  clear  the 
court  of  feilion  would  not,,  and  could  not,  meddle  with  it.  If  the 
thallenge  be  at  all  competent,  it  muft  be  brought  before  the  jufti- 
ciary,  and  by  fiilpenfion ;  for  redu6tions  are  not  known  in  the  jwac- 
ticc  of  that  court,  nor  is  there:  any  reafon  for  introducing  them. 
IiKronveniencies  might  follow,,  perhaps,  from  liftening  to  a  chal- 
lenge of  this  kind,  but  the  argument  from  fuch  danger  feems  to 
prove  too  much.. 
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Robert  Geddie  junior  merchant  in  Cupar  in  Fife,  and  Robert 
Macintosh,  Efq;  Advocate,  with  concourfe  of  his  Majefty's 
Advocate, 

AGAINST 

George  Dempster,  Efq;    of  Dunnichen,   Advocate.' 

Privilege  of  parliament .  —  Judgement  of  the  Jufiiciary  reverfed  in  an  in- 
direii  manner  by  the  Houfe  of  Peers.  —  Bribery. — Lxbelfor  it  upon  the 
common  law  relevant ;  but  difmijfed^  becaufe  it  did  notfpecify  the  time  and 

place y  and  the  profecutor  had  not  afufficient  title. 

•• 

THE  charge  in  the  criminal  letters  was,  "That  whereas,  by  the 
laws  of  this  realm,  every  a<fl  of  bribery  and  corruption,  and 
particularly,  by  the  laws  and  conftitution  of  this  realm,  all  corrupt 
and  illegal  pradlices  in  the  eledlion  of  members  to  ferve  in  parliament, 
or  to  influence,  procure,  or  bring  about  the  fame,  or  in  any  other 
cledion  whereby  the  eledlion  of  a  member  to  parliament  may  b^ 
influenced,  procured,  or  brought  about,  in  a  corrupt  manner,  and 
by  means  of  bribery  and  corruption,  or  the  corrupting,  or  attempt-, 
ing  to  corrupt,  diredlly  or  indiredlly,  by  any  gift  or  reward,  or 
by  any  promife,  agreement,  or  fecurity,  for  any  gift  or  reward, 
or  by  any  offer  of  money,  either  in  fpecie,  or  in  bank-notes  or  bills, 
or  of  any  other  good  deeds,  any  perfon  or  peifons  to  give  his  or 
their  vote  or  votes,  or  to  forbear  to  give  his  or  their  vote  or  votes, 
in'any  eledlion  of  a  member  to  ferve  in  parliament  for  any  borough, 
or  diftridl  of  boroughs,  or  in  any  eledlion  of  a  delegate  or  commif- 
fioner  from  any  borough,  to  chufe  a  member  of  parliament  for  the 
diftrldl  to  which  it  belongs,  or  in  the  election  of  public  oflicers  and 
minifters  of  the  law,  magiftrates  and  rulers,  who  are  intrufted  with 
the  adminiftration  of  juftice,  and  vefted  with  power,  authority,  ju- 
rifdidion,    and  government,    over  their  fellow-fubjeas,  efpecially 
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magiflrates  and  counfellors  of  any  royal  borough ;  which  magi- 
ftrates  and  counfellors,  bejGde  their  other  legal  powers,  authority, 
and  jurifdidion^  by  law  are  intitled  to  vote  in  the  eledion  of  the  de- 
legate or  commiflioner  for  the  borough,  for  chufing  the  member  to 
parliament  who  reprefents  the  borough,  are  crimes  of  a  heinous 
nature,  and  feverely  punifhable;  the  more  efpecially,  when  fuch 
a<fts  of  bribery  and  corruption,  or  attempts  to  bribe  and  corrupt, 
are  pra<Slifed  and  committed  by  a  member  of  parliament,  whofe  du- 
.  ty  it  is,  in  a  particular  manner,  to  difcourage  and  difcountenance  all 
fuch  illegal  pradlices :  Yet  true  it  is,  and  of  verity,  that  the  faid 
George  Dempfter,  Efq;  of  Dunnichen,  fliaking  of  all  regard  to  the 
laws  of  his  country,  and  the  well-being  of  the  conftitution,  which, 
as  a  member  of  the  legiflature,  it  was  a  particular  duty  in  him  to 
defend  and  protedt  to  the  utmoft  of  his  power,  is  guilty,  adlor,  art 
and  part,  of  all  or  either  of  the  forefaid  crimes :  In  fo  far  as  the  faid 
George  Dempfter,  Efq;  and  the  complainer  Robert  Macihtofh,  ha- 
ving openly  and  publicly  declared  themfelves  as  candidates,  to  re- 
prefent  the  diftridl  of  boroughs,  of  which  the  borough  of  Cupar  in 
Fife  is  one,  in  the  next  parliament  of  Great  Britain,  which  falls  to 
be  chofen  as  above  mentioned  in  the  cotirfe  of  the  year  betwixt 
Michaelmas  laft  and  Michaelmas  next ;  and  having  each  of  them  fe- 
verally  applied  in  a  public  manner  to  the  feveral  ►boroughs  of  the 
faid  diftridl,  foliciting  the  votes  and  intereft  of  the  members  of  the 
feveral  town-councils  thereof,  who  are  the  eleiflors  of  the  delegates 
for  chufing  the  members  to  parliament,  in  order  thereby,  and  by 
means  of  fuch  votes  and  intereft,  to  be  elefted  and  returned  as  the 
member  to  parliament  for  the  faid  diftridl  of  boroughs,  in  the  faid 
next  parliament,  to  be  chofen  at  the  next  general  eledlions,  he  the 
faid  George  Dempfter,  after  declaring  himfelf  a  candidate  to  repre- 
fent  the  aforefaid  diftrift  of  boroughs,  of  which  the  borough?  of 
Cupar  in  Fife  is  one,  in  the  next  parliament  of  Great  Britain,  as  a- 
forefaid  ;  and  finding,  that,  without  having  recourfe  to  bribery  and 
corruption,  he  would  not  be  able  to  procure  the  voice  of  the  faid  bo- 
rough of  Cupar  in  Fife,  or  to  introduce  into  the  magiftracy   and 
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couikII  of  diat  borojogh^  at  the  annual  Michaelmas  eleflion,  iuch  ^ 
fet  of  magiftrates  and  coun£^llors  for  the  prefent  year,  a$  would  ie^ 
cure  to  him  a  majority  of  votes  in  the  eledlion  of  the  commiifioner  or 
delegate  to  be  chofen  by  the  faid  borough,  for  the  purpoie  of  meet^ 
ing  with  the  delegates  or  commiffioners  of  the  other  boroughs  of 
which  the  faid  difbri<Si  is  compofed,  in  order  to  eleA  and  name  a 
member  to  reprefent  the  faid  diflridl  in  the  faid  next  parliament  o£ 
Great  Britain,  he  refolved  to  have  recourfe  to  thofe  unconflitutional 
means,  and  did,  by  himfelf,  or  by  others  employed  by  him;,  cor^*- 
rupt,  or  attempt  to  corrupt,  by  gifts  or  rewards,  or  by  promifes, 
agreements,  or  fecurities,  for  gifts  or  rewards,  a  number  of  the  mem^^ 
bers  of  the  town-council  of  the  faid  borough  of  Cupar  in  Fife,  elected 
at  the  annual  Michaelmas  eledlion  in  the  year  of  our  Lord  1766^ 
who  were  the  ele(^ors,  or  had  a  voice  in  the  nomination  and  ele(^oa 
of  the  counfellors  and  magifhrates  for  the  prefent  year,  from  Mi- 
chaelmas 1767  to  Michaelmas  1768,  and  of  the  deacons  of  trades  ii^ 
the  faid  borough,  eledled  at  the  lafl  annual  eledlion,  who  thereby 
came  to  have  a  voice  in  the  eledlion  of  the  ma^flrates  for  the  prefent: 
year,  to  eleA  or  appoint  particular  perfbns  into  the  offices  of  magi<9^ 
flrates  and  counfellors  of  the  faid  borough  of  Cupar  in  Fife,  for 
the  prefent  year,  or  to  eledl  or  appoint  into  the  faid  offices  fiich 
perfons  as  he  defired,  or  were,  or  as  he  thought  were,  devoted  to 
his  intereft,  or  would  ferve  his  views  ;  and  not  to  name  or  appoint 
particular  perfons,  becaufe  they  were  not,  or  he  thought  they  were 
not,  devoted  to  his  interefl,  and  would  not  ferve  his  views ;  and 
aHb,*  by  the  like  unconflitutional  means,  corrupted,  or  attempted  to 
corrupt,  feveral  of  the  perfbns  who  he  imagined  would  be  named 
counfellors  for  the  prefent  year,  to  give  their  votes  for  the  fame  fet 
of  magifb-ates  ;  and  likewife,  by  the  fame  gifts,  or  rewards,  or  pro- 
mifes,  agreements,  or  fecurities,  for  gifts  or  rewards,  did  corrupt,  or 
endeavour  to  corrupt,  numbers  of  the  members  pf  the  council  for 
the  prefent  year,  to  give  him  their  interefl  in  the  choice  of  the  com- 
miffioner  or  delegate  to  be  appointed  by  the  faid  borough  of  Cupar 
in  Fife,  for  the  elei^ng  a  member  of  parliament  for  the  faid  difbrid, 
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in  any  eledlion  that  might  occur  during  their  continuance  in  coun- 
cil :  And  more  particularly,  the  faid  George  Dempfter,  upon  the 
a 9th  or  3otkdays  of  September  laft,  or  upon  one  or  other  of  the 
days  of  that  month,  or  of  the  month  of  Auguft  preceding,  or  Oc- 
tober following,  did,  by  himfelf,  or  by  other  perfbns  employed  by 
him,  by  gifts  or  rewards,  or  by  promifes,  agreements,  or  fecurities, 
for  gifts  or  rewards,  corrupt,  or  attempt  to  corrupt,  or  by  corrup- 
tion procure,  or  attempt  to  procure,  the  following  perfons,  viz.  Da- 
vid Ritchie  land-labourer,  and  then  one  of  the  counfellors  of  the 
faid  borough  of  Cupar  in  Fife,  having  a  right  to  name  his  fucceffor 
at  the  faid  laft  annual  eledlion  of  magiftratcs  and  counfellors  for  the 
faid  borough,  on  the  7th  of  Odlober  l^ft,  and  now  a  member,  or 
pretending  to  be  a  member,  of  the  town-council  of  the  faid  bo- 
rough, as  an  adjoined  counfellor  for  this  year  ;  James  Tod  furgeon 
in  Cupar,  then  a  counfellor,  having  the  like  right  to  name  his  fuc- 
ceffor, and  now  a  counfellor,  or  pretending  to  be  fuch,  by  virtue  of 
his  being  a  bailie,  or  pretended  bailie ;  Thomas  Greig,  then  a  coun- 
fellor of  the  faid  borough  of  Cupar,  and  having  the  like;  right  of  no- 
mination,  and  now  a  counfellor,  or  pretending  to  be  a  counfellor, 
in  virtue  of  his  pretended  eledlion  into  the  office  of  bailie;  Alexan- 
der  Millar  barber  and  wigmaker  in  Cupar,  then  a  counfellor  of  the 
faid  borough,  having  the  like  right  of  nomination  of  his  fucceflbr, 
and  now  a  counfdllor,  or  pretending  to  be  fuch,  by  virtue  of  a.  pre- 
tended eledlion  into  the  office  of  treafurer ;  Primrofe  Ry mer,  now  a 
counfellor,  or  pretending  to  be  a  counfellor,  of  the  faid  borough  of 
Cupar,  by  virtue  of  the  nomination,  or  pretended  nomination^  made 
by  Chriftianus  Adamfon,  one  of  the  old  counfellors,  at  the  faid  late 
eledlion  on  the  7th  of  Odlober  laft  j  James  Sibbald,  then  and  now 
deacon  of  the  fhoemakers,  and  convener  of  the  trades  of  the  faid 
borough  of  Cupar  in  Fifp,  and  as  fuch  a  member  of  the  council ; 
and  David  Duncan,  then  and  now  deacon  of  tlie  bakers,  and  as 
fuch  a  member  of  the  council,  or  one  or  other  of  them,  or  one  or 
other  of  the  other  perfons  then  or  now  members  of  the  council  of 
the  faid  borough,  to  give  their  votes  at  the  annual  eledlion  of  magi- 
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'  Urates  and  counfellors  of  the  laid  borough  of  Cupar  in  Fife  for  tJie 
prefent  year,  upon  the  iaid  7th  day  of  Oftober  laft,  for  fuch  per-- 
fons  as  he  the  faid  George  Dempftcr,  and  his  party,  inclined   ta 
bring  into  the  council,  and  office  of  magiftrates ;  and  not  to  give 
their  votes  for,  or  nomination  of,  particular  perfbns  to  be  couiiel-^ 
lors  or  magiftrates,  thereby  to  keep  themv  out  of  the  feid  offices  ;  and 
alfo  did,  by   the  like  gifts  or  rewards,  promifes,  agreements,    err 
fecurities,  for  gifts  and  rewards,  corrupt,  or  attempt  to  corrupt,  or 
by  corruption  procure,  or  endeavour  to  procure,  the  foresaid  per- 
fons,  or  feveral  of  them,  or  other  members  o£  the  town-council  o£^ 
the  faid  borough  of  Cupar  in  Fife,  or  fbme  one  or  other  of  them,  t» 
give,  or  to  promife  to  give,  their  votes,  in  the  choice  of  the  commiT--^ 
iioner  or  delegate,  to  fome  perfbn  in  the  intereft  of  him  the  faid 
George  Dempfler,  or  who  fliould  ferve  him  in  the  election  of  the 
member  to  parliament,  or  dc6l  him  the  faid  George  Dempfler  to  be 
the  member :  And  further,  he  the  faid  George  Dempfter^  upon  Sa- 
turday the  3d  of  OAober  laft,  or  upon  one  or  other  of  the  days  of 
that  month,  did  fend  feveral  times  for,  and  adlually  meet.with^ 
James  Morres^  prefent  deacon  of  the  waulkers  in.  the  faid  boroughs 
of  Cupar  in  Fife,  and  of  confequence  a  conftituent  member  of  the 
town-council  of  the  faid  borough  till  the  next  annual  elec5lion  of 
deacons  in  the  year  1768,  having  a  right  to  vote  in  the  then  enfuing 
cledlion  of  the  magiftrates  for  the  prefent  year^  and  in  the  eledlion 
of  a  delegate  or  commiffioner  from  the  faid  borough^,  for  chufing  a 
member  of  parliament  for  the  forefaid  diftridl  in  any  eledlion  that 
may  occur  betwixt  and  Michaelmas  next  1768,  in  the  houfe  of  the 
forefaid  James  Sibbald,  convener  of  the  trades  of  the  faid  borough 
of  Cupar  in  Fife j  who  was  employed  by  the  faid  George  Dempfter,, 
or  by  fome  other  perfon  by  his  defire,  to  go  for,  and  bring  the  faid 
James  Morres  to  meet  with  him  the  faid  George  Dempfter ;  and  at 
the  faid  meeting  or  interview  between  the  faid  George  Dempfter  and 
the  faid  James  Morres,  in  the  houfe  of  die  faid  James  Sibbald,  he 
the  faid  George  Dempfler  did  fbrongly  folicit  the  faid  Deacon  James 
Morres  to  give  him  his  intereft  in  the  faid  ele<^ions  of  magiftrates 
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and  delegate ;  ftnd  in  order  to  enforce  and  make  efieiSlual  thefe  fbli- 
citations,  did  repeatedly  oflfer  tq,  and  prefs  the  laid  James  Morres  to 
take  money,  and  to  give  him  his  promife ;  and  at  la  A  did  put  three 
<iifierent  parcels  into  one  of  the  waiftcoat-poekets  of  the  faid  Deacon 
Jaaies  MorreSj  each  erf  which  parcels  contained  twenty  notes  for  one 
*  ^ound  Stirling  each,  of  what  is  commonly  called  the  Dundee  bank^ 
IfTued  in  the  name  of,  and  figned  by  Robert  Jobfon,  cafhier  to 
Oeorge  Dempfler,  Efqj  wid  company  bankers  in  Dundee ;  which 
three  parcels  of  bank-notes  will  bf  lodged  in  due  time  with  the  clerk 
of  our  court  of  jufticiary,  tha?  the  faid  George  Dempfter  may  lee 
^the  fame*  And  further,  the  faid  George  Dempfter  did,  upon  Mon- 
day the  5th  day  of  Odlpber  laft,  or  on  one  or  other  of  the  days  of 
tbfit  month,  or  of  the  mpn^h  of  September  f»*eceding,  in  the  houie 
Df  Provoft  John  Baxter,  iiji  the  faid  borough  of  Cupar  in  Fife,  or  at 
or  near  to  the  laigh  back*door  of  iaid  houfe,  towards  the  garden, 
ibroiigly  folicit  James  Tliomipn,  then  and  now  deacon  of  the  flefli- 
^rs  in  the  faid  borough,  and  of  CQi^equence  a  member  of  the  town- 
council  of  the  faid  borough  for  the  prefent  year,  and  having  a  vt)te 
in  the  then  enfuing  eledion  of  the  njagiftrates  of  the  borough  to  be 
chofen  upon  the  7th  day  of  the  ftid  month  of  OtSlobcr,  and  tlfo  ha- 
ving a  Yote  in  the  ele<5lion  of  the  delegate  for  chuiing  a  member  of 
parliament  to  fcrve  for  the  faid  diftridl,  in  any  ele<ftion  that  might 
-pccuf  betwixt  and  Michaeln^s  next,  to  join  the  intereft  of  him  the 
faid  George  D«npfter,  and  to  ftand  by  that  lect  which  fliould  be  gi- 
^en  in  by  the  iaid  Provoft  John  Baxter  at  the  faid  enfuing  election  of 
;the  naagiftrates  :  and  after  mentioning  that  a  trading  man  was  al- 
ways wanting  money,  promifed,  that  if  he  the  faid  James  Thom- 
fon  would  fay  the  word,  he  would  believe  it,  and  would  give  him 
any  thing  he  would  afk  or  demand  And  further,  he  the  faid 
George  Dempfter  did,  ijpon  the  3d  day  of  0«5lober  laft,  being  the 
.Saturday  previous  to  the  annual  eletSion  of  magiftrates  in  the  faid 
borough  of  CupM- in  Fife  for  the  prefent  year,  or  on  one  or  other  of 
the  days  of  that  nionth,  or  of  the  preceding  month  of  September, 
'Come  to  the  houfe  of  John  Smith  tanner  in  Cupar  in  Fifcj  and  after 
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fome  converfation  with  the  faid  John  Smith,  who  he  had  reaibn  tt>' 
believe  would  be  chofen  or  nominated  a  counfellor  for  the  prefent 
year,  as  he  adlually  was  at  the  faid  laft  annual  eledlion,  he  endea^ 
voured  to  prevail  with  the  faid  John  Smith  to  join  his  intereft  in  the 
aforefaid  eledlions  of  magiftrates  and  delegate ;  and  in  order  to*  en--- 
force  his  folicitations,  took  out  of  his  pocket  four  parcels  of  bank- 
notes, containing,  as  he  the  faid  George  Dempfter  faid,  L.  80  Ster-^- 
Ung,  and  offered  the  fame  to  the  faid  John  Smith ;  laying,  at  the 
fame  time,  that  it  would  relieve  him,  and  pay  his  debts  when  he 
pleafed.  And  further,  the  faid  George  Dempfter  did,  upon  Friday 
the  2d  day  of  Odlober  laft,  or  upon  one  or  other  of  the  days  of  that 
month,  or  of  the  preceding  month  of  September,  come  to  thehoufe 
of  James  Canipbell,  innkeeper  in  the-  faid  borough  of  Cupar  in  Fife, 
who  was  one  of  the  counfellors  of  the  faid  borough  from  Michael- 
mas 1766  to  Michaelmas  laft,  and  of  confequence  had  a  voice  in  the 
nomination  and'  eledlion  of  the  new  counfellors  and  magiflrates  of 
the  borough  for  the  prefent  year ;  and  after  afking  the  faid  James 
Campbell,  if  he  was  engaged  with  regard  to  the  eledtions,  told  him, 
that  if  he  would  go  in  with,  or  ftand  by,  the  faid  Provoft  John 
Baxter's  leet^  he  would  inunediately  give  him  L.  50  Sterling.  And 
further,  the  faid  George  Dempfler  did,  upon  Friday  the  2d  of  Odlo- 
ber  laft,.  or  upon  one  or  other  of  the  days  of  that  month,  or  of  the 
preceding  month  of  September,  come,  two  feveral  times,  to  the 
houfe  of  David  Prefton,  changekeeper  in  the  faid  borough  of  Cupar 
in  Fife,  then  a  conftituent  member  of  the  town-council  of  the  faid 
borough,  and  who,  the  faid  George  Dempfter  had  reafon  to  expedt, 
would  be  a  member  of  the  iaid  council  for  this  current  year^  as  in 
fa<^  he  would  have  been,  had  he  not  been  prevented  or  difappointed 
of  being  named  into  that  office  at  the  feft  Michaelmas  eledtion,  by 
means  of  bribery  and  corrupt  influence,  ufed  and  pradlifed  by  the 
faid  George  Dempfter,  and  others  his  affociates,  or  employed  by  him 
to  bribe  and  eorrupti  in  order  to  keep  the  faid  David  Prefton  out  of 
the  council  for  this  year,  becaufe  he  the  faid  David  Prefton  would 
aot  be  corrupted  by  the  faid  George  Dempfter,  to  ferve  his  views 
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and  purpofes,  as' after  mentioned  ;  and  at  the  faid  two  feveral  times, 
when  he  the  faid  George  Dempfter  came  to  the  houfe  of  the  faid 
David  Prefton,  he  did  then  and  there  eameftly  intreat  the  faid  David 
Prefton  to  be  for  the  forefaid  Provoft  John  Baxter  s  leet  of  magi- 
ftrates,  and  to  give  his  intereft  to  the  faid  pcorge  Dempfter  himfelf, 
as  a  candidate  for  reprefenting  the  borough  in  parliament ;  and  af- 
ter aildng  the  faid  David  Prefton,  upon  one  or  other  of  the  faid  oc*- 
cafions,  whether  he  owed  any  money  ?  and  the  faid  David  Prefton 
anfwering.  That  he  was  a  filly  body,  that  neither  owed,  nor  had 
owing  to  him,  die  faid  George  Dempfter  corrupted,  or  attempted  to 
corrupt  him  the  faid  David  Prefton,  for  the  ends  and  purpofes  a- 
forefaid,  by  an  offer  of  L.  50  Sterling,  At  leaft  the  faid  George 
Dempfter,  above  complained  upon,  is  guilty,  adlor,  art  and  part, 
of  the  crimes  of  bribery  and  corruption  before  mentioned,  or  of  at^ 
tempts  to  bribe  and  corrupt,  and  of  the  illegal  and  corrupt  prac- 
tices before  mentioned,  for  the  ends  and  purpofes  aforefaid.  All 
which  fadls**,  &e. 

When  the  day  of  Mr  DempfterV  appearance  drew  nigh,  a  conful- 
tation  of  his  lawyers  was  held ;  and  they  were  unanimoufly  of  opi- 
nion, that  he  fliould  plead  privilege  of  pstrliament.  Accordingly  a 
written  petition  was  preferred  to  the  court  of  jufticiary,  26th  No- 
vember 1767,  ftating  that  plea.  This  petition  the  court  ordered  to 
be  ferved  upon  the  profecutors  or  their  prociu'ators,  and  that  they 
ihould  put  in  anfwers  within  forty-eight  hours  after  fervice.  It  is 
needlefs  to  tranfcribe  the  petition  here,  as  the  moft  material  part  of 
it  was  recited  verbatim  in  the  following  printed  anfwers. 

The  petition  fets  forth,    *'  That  the  petitioner  has  been  cited  to 

ftand  trial  before  your  Lordfhips,  in  virtue  of  criminal  letters  rai- 
•*  fed  at  the  inftance  of  the  refpondents,  accufing  him  of  the  crimes 
"  of  bribery  and  corruption,  or  of  attempts  to  bribe,  and  corrupt, 
"  and  the  other  illegal  and  corrupt  pradtices  thereia  particularly 
**  mentioned. 

**  That  the  citation  upon  thefe  letters  commands  and  charges  the 
^*'  petitioner  to  compear,   and  find  fufficient  caution   a(fled  in  the 

"  books. 
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hodks  of  adjournal,  that  he  will  appear  before  your  LordCbdps  up- 
on the  7th  day  of  December  next,  to  underly  the  law^  fpr  the 
cnmes  mentioned  in  the  fuid  criminal  lettiers,  under  the  pain  of 
rebellion,  and  putting  to  the  horn,  if  fuch  caution  and  furety, 
aded  in  manner  forefaid,  ^  is  not  found  within  fix  days  after  the 
faid  citation,  which  bears  date  the  ai  ft  of  this  4;nQnth  gf  Novem* 
ber. 

"  That  it  is  unnec^jQTary  to  inform,  becaufe  well  Imown  to  your 
Lordfhips,  that  the  parliament  of  this  kingdom  is  called,  and 
now  adhially  met,  for  the  difpatch  of  buiinefs,  and  of  courlc, 
it  is  the  duty  of  the  petitioner  to  give  his  attendance  in  that 
houfeof  parliam^ent  of  which  he  hai?  the  hQUpur  to  be  a  mem- 

ber* 

"  That  the  petitioner  confiders  any  yiolation  of  the  freedom  of 
the  perfbn  of  a  member  of  parliament,  to  be  a  grofc  and  daring 
attack  agaanft  the  fundamental  and  vital  privileges  of  the  ioufe^ 
and  although  profecutions,  perhaps,  for  criminal  oflfences  of  cer- 
tain kinds,  may  be  brought  againft  members  g£  parliament^  yet 
it  is  eilential  to  the  very  exiftenee  of  parliament,  that  every  mjom- 
ber  be  at  liberty  to  attend  his  duty,  and  that  no  reftraint  be  lai4 
on  his  perfon,  tmlefs  the  fafety  of  the  ftate,  or  of  individuals,  ne- 
ceflarily  require  it. 

*'  That  there  was  any  fuch  urg«at  necellity  on  the  preient  occa* 
fion,  cannot  be  alledged ;  and  therefore  the  petitioner,  although 
it  were  his  choice,  is  not  at  liberty  to  wave  his  |)rivilcge  as  a 
member  of  parliament,  by  granting  bail  in  the  circumftances  of 
this  cafe,  or  coming  under  any  obligations  of  that  kind,  incon- 
fiftent  with  the  facred  privileges  which  the  wifdom  of  this  confti- 
tution  has  devifed  for  Securing  the  freedom  and  independency  of 
parliament. 

"  That  it  is  from  this  confideration  only,  and  from  no  unwil- 
lingnefs  to  ftand  forth  in  his  defence,  againft  this  calumnious 
and  vexatious  profecution,  brought  in  confequence  of  political 
fpleen  and  difappointment,  that  the  petitioner  £nds  himielf  under 
"  .  ''the 
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"  the  neceffity  of  laying  this  matter  before  your  Lordfhips,  as  he 
•'  knows  you  would  not  chufe,  that  criminal  letters,  raifed  under 
^^  the  fignet  of  this  court,  ihould  be  ufed  in  fuch  a  manner,  as  to 
**  infringe  upon  the  privileges  whkh  the  law  and  conftitution  of  this. 
•*  country  has  ftamped  upon  the  perfon  of  a  member  of  parliament, 
**  as  eflentially  neceflary  for  prefcrving  the  freedom  and  independ-* 
**  ence  of  parliament/* 

The  petitioner  therefore  prays  "  your  Lordfllips  to  'take  the  pre^ 
•*  miiles  under  your  ferious  confidcratjon,  and  to  fift  all  further  pro- 
ceedings whatever  upon  the  criminal  letters  raifed  at  the  inftance 
of  the  refpondents  againft  the  petitioner,  during  the  fefBon  of  par- 
*•  liament,  that  he  may  not  be  further  molefted,  or  hindered  in 
•*  the  attendance  of  his  duty  in  parliament ;  and  that  the  privi?- 
^^  leges  of  that  Moft  Honourable  Houfe  whereof  he  is  a.  member, 
^  may  not  be  violated  or  infringed  in  the  perfon  of  the  petitioner.'* 
Upon  this  petitic»,  your  Lordfhips  have  been  plealed  to  pro^ 
nounce  the  following  order:  "  Edinburgh^  2btb  November  lybj^ 
**  The  Lords  Juftice-Cleric  and  Commiflioners  of  Jufticiary,  having* 
**  confidered  die  foregoii^  petition,  they  appoint  the  fame  to  be 
*^  intimated  to  Rd^ert  Geddie,  and  Mr  Robert  Macintoih,  the  two 
^^  compTaincrs  mentioned  in  the  forgoing  petition,  or  either  of 
**  them,  or  to  dieir  known  counfol  or  agent,  by  delivering  an  exadi 
copy  of  the  faid.  petition,  and  this  deliverance  thereon,,  to  the 
faid  parties,  counfel,  or  agent;  and  ordain  them  to  put  in  their 
"  anfwers  thereto  within  forty-eight  hours  after  fuch  fervice,  with. 
**  certification." 
In  confequence  of  this  order,  the  petition  has  been  ferved  upon. 

the  refpondents  counfel  and  agent,  without  any  notice  being  taken 
of  his  Ma^efty's  Advocate,  who,  by  his  concourfe,  profecutes  for 
his  Majefty's  intereft.  The  purpofe  of  the  fervice  ordered  by  the: 
court  foems  to  be,  that  the  refpondents  fhould  fliow  caufe  why 
the  trial  of  the  petitioner  fhotild  not  be  ftayed,  that  he  may,  as  he- 
terms  it,  not  be  further  molejled^  or  hindered  in  the  attendance  of  his 

duty 
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duty  in  parliament ;    and  the  following  anfwers  to  the  petition  arc 
humbly  ofFered. 

In  thcfr/}  place,  The  refpondents  mod  heartily  •  make  a  prefent 
to  the  petitioner,'  of  all  the  benefit  he  can  have  from  the  epithets 
of  vexatious  and  calumnious^  which  he  beflows  upon  the  profecution 
without  once  denying  the  charge,  or  aflerting  his  own  innocence. 
The  petitioner's  attempt,  by  any  fubterfuge  whatever,  to  evade  a 
trial  by  his  country,  according  to  the  laws  of  the  land,  is  but  a 
bad  proof  that  the  charge  is  calumnious.  A  fair  trial  will  always  be 
the  firft  wifli  of  an  innocent  pcrfon,  aggrieved  with  a  falfe  accufa- 
tion.  The  privilege  of  parliament,  refpedlable  as  the  name  is,  is 
but  a  fubterfuge.  It  is  a  great  abufe,  if  not  a  prpftitution  of  it  to 
attempt  to  make  it  a  cover  from  a  trial  for  a  high  crime,  which,  in 
itfelf,  is  the  higheft  breach,  not  only  of  the  privilege  of  the  Houfe 
of  Commons,  but  of  the  rights  and  privileges  of  all  the  commons  of 
Great  Britain.  It  would  be  an  injury  to  innocence,  to  ftop  a  trial 
by  which  it  could  be  cleared.  To  guile  only  is  it  natural  to  prevent 
or  procraftinate  the  means  of  a  legal  juftification. 

7,dly^  Though  the  privilege  of  parliament  feems  to  be  the  founda- 
tion, and  the  maintenance  of  it  is  fet  up  as  the  end,  of  the  petition, 
the  refpondents  do  not  obferve,  that  the  petitioner  has  pleaded  his 
privilege :  he  does  not  indeed  wave  it  j  and  he  fays,  he  is  not  at  li- 
berty to  wave  it,  although  it  were  his  choice.  There  is  not  in  the 
law  of  Scotland  a  writ  of  privilege  as  there  is  in  England ;  but  there 
may  be  here,  as  well  as  there,  a  plea  of  privilege  ;  and  the  petition- 
er might  plead  his  privilege  at  the  proper  time,  as  a  temporary  bar 
to  the  profecution,  if  he  is  advifed  that  it  is  a  good  plea.  How  far 
your  Lordfhips  are  bound  to  take  notice  of  the  privilege  of  parlia- 
ment, it  is  for  yourfelves  to  determine.  The  refpondents  not  only  do 
admit,  that  the  petitioner  is  a  member  of  the  Houfe  of  Commons, , 
but  have,  in  the  criminal  letters,  exprefsly  accufed  him  under  that 
charadler  and  defcription,  charging  it  as  a  high  aggravation  of  his 
offence.  If  the  court  is  bound  to  take  notice  of  the  privilege  of  par- 
liament,  they  would  doubtlefs  give  effedl  to  it,  though  not  pleaded, 

in 
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in  any  cafe  to  which  it  did  apply,  and  where  the  fa<5l  is  admitted,  or 
appears  from  the  record.  The  refpondents  do  not  indeed  know, 
that  it  IS  pars  judicis  to  take  notice  of  privilege,  unlefs  it  is  pleaded. 
The  ufage  certainly  is  'to  plead  it,  and  the  plea  does  not  yet  appear 
to  be  made  in  this  petition. 

3^/y,  The'  petitioner  has  bethought  himfelf  rather  too  late,  when 
he*now  objedls  to  xh&  granting  of  bail^  under  the  circwnjlances  of  this  . 
cq/Cj  or  to  the  coming  under  any  obligations  of  that  kindj  inconft/ient  ivith 
what  he  calls  the  facred  privileges^  by  which  he  would  protedl  him- 
felf from  juftice:  for  he  has  already  found  bail  to  ftand  trial  at  any 
time  within  fix  months,  by  a  bond  taken  by  the  flieriff-depute  of 
Fife,  upon  a  criminal  information,  prefented  to  him,  charging  the 
petitioner  with  the  crime  for  which  he  is  now  profecuted. 

^hly^  The  petitioner  may  conftder  any  'uiolation  of  the  freedom  of  the 
perfon  of  a  member  of  parliament  to  be  a  grofs  and  daring  attack  upon  the 
fundamental  and  vital  privileges  of  the  Houfe  of  Commons^  and  he  may 
confider  what  he  pleafes  to  be  fuch  a  violation :  but  the  refpondents 
know  of  no  violation  of  the  freedom  of  the  perfon  of  a  member  of 
parliament  but  what-  is  made  in  contempt  of  thie  law  of  the  l^nd, 
^nd  of  the  law  of  parliament  j  the  refolutions  of  which  are  the  only 
law  we  have  that  defines  the  nature  or  extent  of  privilege.  And 
they  do  humbly  maintain,  that  the  bringing  the  petitioner,  though 
a  member  of  parliament,  to  a  legal  trial  for  an  offence  againft  the 
laws  of  his  country,  is  not  a  violation  of  the  freedom  of  his  perfon, 
becaufe  it  is  not  againft  law,  or  &gainft  privilege,  but  agreeable  to  the 
rules  of  both,  that  criminal  trials  Ihould  proceed. 

The  refpondents  entertain  all  poflible  refpedl  for  the  privilege  of 
parliament :  they  owe  all  fubmiffion  to  the  law  of  parliament ;  and, 
•for  their  own  fakes,  if  they  had  no  better  reafon,  they  will  pay  all 
obedience  to  it.  They  reverp  the  ivifdom  of  the  conjlitution^  which  has 
devfed  the  privileges  ndceffary  iorfecuring  the  freedom  and  independence 
of  parliaynent ;  they  hold  them  zs  facred  as  the' petitioner  can  do  ;  and 
will  neither  do,  nor  defirc  any  thing  to  be  done,  incoiififlent  with 
them.     But  they  deny,  that  it  is  inconfiftent  with  thefe  privileges, 

3D  ,  to 
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to  bring  a  member  of  parliament  to   trial  and  to  jufiice  for  a 
crime. 

The  high-founding  knguage  of  the  petition  above  quoted,  docs 
not  alarm  the  refpondents :  thefe  arfe,  as  the  celebrated  poet  fays, 
fine  nvords ;  though  the  refporidents  cannot  add,  as  the  poet  does,, 
We  'wonder  nxjhere  youfiole  ^em. — Whether  the  borrowed  expreffions 
wereyizVi^' obtained,  or  have  been  properly  ufed  to  the  purpofe  for 
which  they  are  now  applied,  the  petitioner  may  in  time  be  mad,c 
fenfible. — The  refpondents  already  know  full  welL 

The  petitioner  feans  to  be  afraid  of  admitting  any  thiog ;  gnd 
therefore  he  only  fiiys,  with  a  perhaps^  that  profecutions  for  crimmat 
offences  ^  of  certain  kinds ^  may  ie  brought  again/i  members  of  parliament. 
But  the  refpondents  Oaall  not  defire  the  petitioner  to  point  out  this 
divifion  of  oflFences  into  kinds ;  they,  without  any  peradventure,  are 
bold  to  advance  it  as  good  law^  and  confident  with  pmilege,  that  a 
profecuticMi  may  be  brought  and  proceed  againft  a  member  of  par- 
liament for  all  criines  of  any  kind,  even  when  parliament  is  fitting. 
And  although  it  be  true,  as  the  petitioner  fays,  that  it  is  effentioi  to 
the.exifience  of  parliament  ^  that  every  member  be  at  liberty  to  attend  his 
duty^  it  is  no  Icfs  true,  diat  the  efiiential  prerequifite  is  tibc  mem-^ 
bet's  preserving  his  liberty,  by  not  tranfgrefilng  his  duty  to  his 
country. 

Nor  will  it  avail  the  petitioner  to  fay,  as  be  atfo  does,  that  It  is 
effential  to  the  exigence  of  parliamtnt^  that  no  refiraint  be  laid  upon  a 
member^ s  perfon^  unlefs  the  f/fety  (f  the  fate  ^  or  of  individuals^  neceffon 
rily  require  it ;  for  both  the  fafety  of  th^  ftate  and  of  individuals  ne- 
cefFarily  require,  that  ofienders  againfl  the  laws  of  their  country  be 
brought  to  juftice.  Interefi  reipublicte^  that  crimes  do  not  remain  uiv- 
puniflied ;  and  individuals  cannot  be  fafe  in  the  enjoyment  of  any 
right  they  have^  if  the  laws,  under  the  protedlion  of  which  thcy^ 
live,  and  wliich  are  the  birth-right  of  every  fubjecl,  are  not  execu- 
ted for  the  puniflimcnt,  in  order  to  the  repreflion,  of  crimes.  The 
attendance  of  a  member  of  parliament,  lying  under  a  legal  accufa- 
tion  of  a  high  crime,  which  he  does  not  fo  much  as  deny,  and  for 

which. 
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which  he  refufes  to  tak^  his  trial,  cannot  be  very  profitable  to  the 
ftatc :  but  as  it  muft  be  very  advantageous  to  himfelf,  that  he  be 
foon  made  clean,  fb  it  muft  be  highly  ufefuf  to  the  public,  that  if 
he  is  guilty,  he  be,  without  delay,  proved  to  be  unworthy  of  fo 
high  a  ftation,  and  {6  great  a  truft* 

The  general  anfwifr,  therefor?,  to  the  grounds  of  this  petition, 
is.  That  privilege  of  parliament  docs  not  at  all  extend  to  any  cri- 
minal cafe  whatever.  This  is  an  idea  which  muft  be  native  even  to 
thofe  who  are  not  very  converfant  with  the  parliamentary  dodlrine, 
or  debates  upon  privilege,  as  founded  on  the  general  principles  of 

« 

law,  and  the  notions  of  common  fenfe.  A  privilege  to  commit 
crimes  with  impunity  is  a  ftrange  privilege.  A  privilege  to  difable 
the  law,  and  deprive  the  fubjedls  of  the  fecurity  arifing  firom  the 
Ipeedy  trial  and  puniftuhent  of  crimes,  caimot  be  a  legal  privilege* 
Crimes  endanger  the  ftate ;  and  a  prote(3:ion  againft  the  puniftiment 
of  them  cannot  be  the  privilege  of  parliament,  which  is  the  bulwark 
and  defence  of  the  fta,te. 

.  The  refpondents  would  .perhaps  do  wrong,  if  they  profefled  them- 
felves  able  to  enter  into  a  difcuiUcKi  of  the  nature  and  extent  of  pri- 
vilege of  parlij^nent,  in  all  the  involutions  of  its.  fyftem.  ParHa- 
ment  chufes  to  keep  thofe  matters  in  their  own  hands.  It  is  gene- 
rally faid  to  be  the  language  in  parliament,  that  they  will  not  fuffer 
courts  of  law  to  judge  of  their  privilege.  The  authorities  upon 
which  privilege  can  be  difcufled  or  debated,  are  not  in  the  Munici- 
pal-law books,  or  ufually  within  reach  .,q£.  thofe  who  pra<5life  in 
courts  of  law  ;  and  it  ftiould  feem  to  be  necfefiary  for  a  privifeged 
cafe  to  be  well  known  and^nnderftood,  before  the  common  courle 
x>fjuftice,  and  the  law  of  the  land,  be  impeded  upon  fuch  a  pfe- 
text.  It  muft  therefore  lie  upon  him  who  makes  the  plea  of  privi- 
lege, to  make  his  cafe  out  by  proper  authorities,  for  proving,  that 
privilege  extends  to  the  matter  in  which  the  plea  is  offered. 

It  is  univerfally  known,  that .  privilege  of  parliament  extends  to 
all  civil  adions,  during  the  ufual  time  of  privilege,  and  under  the 
limitations  fettled  by  particular  ftatutes  j  the  leading  one  of  whiclx 
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is  the  Englifli  ftatute  of  King  William,  explained  and  limited  by  the 
ftatute  of  the  1  ith  of  the  late  King;  whereby  civil  fuits  are  allowed 
to  proceed,  during  any,  recefs  of  parliament,  for  above  fourteen 
days,  though  within  the  ufual  time  of  privilege.  Here  therefore  the 
courts  of  law  have  a  clear  rule  to  go  by. 

<  But  there  is  no  ftatute  allowing  criminal  proiecutions  to  be  car- 
ried on,  or  prefcribing  any  time  for  them.*  The  reafon  is'a  very 
plain  one.  That  crimes,  and  their  confequences,  have  never  beea 
confidered  to  be  an  objeft  of  the  privilege  of  parliament,  or  that  it 
had  any  thing  to  do  with  them. 

Treafon^  felony^  and  the  peace ^  have  never  been  pretended  to  be  ca- 
fes to  which  the  privilege  of  parliament  extended..     They  are  my 
Lord  Coke's  words  ;  and,  down  from  his  time,  they  have  been:  the 
text  in  all  debates  upon  privilege ;  and  the  laft  word,  the  peace^  is 
the  only  litigable  branch  of  the  exception.     It  has  been  conftrued, 
by  both  houfes  of  parUament,  to  carry  the  refuftng  to  gvuefwety  of 
the  peace ^  and  alio  to  import  breach  of  the  peace.     What  is  a  breach 
of  the  peace,  has  been  matter  of  dispute :  but  the  ideas  of  the  law 
have  prevailed,    agreeable  tathe  opinion  of  the  greateft  lawyers, 
and  the  greateft  parliament-men,  that  every  crime  is  a  breach  of 
the  peace,  being  contra  pacem  Domini  Regu^  which  are  the  legal  ftyle 
of  criminal  charges  in  the  law  of  England ;  and  upon  that  prin- 
ciple the  moft  keenly  debated  cafes  have  been  determined  in  regard' 
to  privilege; 

The  rcfpondents  will  |iqt  prelume  to  enter  farther  into  a  difcufEott; 
of  the  do<5lrine  of  privilege,  efpecially  in  anfwer  to  a  petition  which 
does  not  produce  any  one  authority  to  prove,  that  privilege  of  par*- 
liament  extends  to  the  cafe  in  queftion,  or  offer  any  ground  what- 
ever for  your  Lordftiips  Uftening  to  the  furmife,  (for  it  is  no  more 
than  a  furmife),  that  the  petitioner  ought  not  to  be  brought  to  trial 
for  the  crime  with  which  h?  is  charged^ 

If  declamatojy  words,  as  to  xhk  fundamental  and  'vital  privileges  of 
the  Houfe  of  Commons^  are  authorities,  the  petition  is  full  of  them ; 
but  other  there  is  none  in  it.     It  is  not  attempted  to  bring  thefe 
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general  topics  of  declamation  home  to  this  cafe  by  any  kind  of  ap- 
plication. There  is  not  in  the  whole  petition  fb  much  as  an  aver- 
ment, that  privilege  of  parliament  does  extend  to  this  cafe,  or  that 
there  is  one  refolution  of  the  Houfe  of  Commons,  importing,  that 
privilege  of  parliament  is  a  flop  to  a  criminal  profecution, 
;  The  petitioner's  praying  for  fuch  a  flay,  that  (as  he  fays)  the  />n- 
viteges  of  the  Honourable  Houfe  of  Commons  may  not  be  ^violated  or  inr- 
fringed  in  his  per/on^  will  furely  never  prove,  that  his  being  obliged 
to  fland  his  trial,  is  a  violation  of  the  privilege  of  parliament,  un- 
til he  proves,  that  privilege  of  parliament  extends  to  the  cafe,  or  is 
a  legal  flay  of  proceedings  in  a  criminal  profecution,  which  your 
Lordfhips  are  bound  to  apply. 

The  anfwer  might  refl  here  ;  but  the  refpondents  will  challenge 
the  petitioner  to  produce  one  inflance,  in  the  whole  journals  of  the 
Houfe  of  Commons,  of  a .  complaint  of  a  breach  of  privilege  for 
any  proceedings  in  a  criminal  profecution.  They  are  well  affured^ 
there  are  none  fuch  to  be  found ;  and  it  is  the  flrongefl  proof  of  the 
fenfe  of  parliament,  and  of  the  fenfe  of  the  nation,  that  privilege 
does  not  extend  to  that  cafe.  It  never  was  imagined,  that  privilege 
could  fcreen  a  member  of  parliament  from  being  brought  to  trial 
for  a  crime.  The  idea  revolts  the  mind.  It  is  definitive  of  fo- 
ciety. 

There  have  been  many  proceedings  in  the  Houfe  of  Commons, 
upon  applications  to  the  Houfe,  for  members  waving  their  privilege; 
but  they  are  all  as  to  civil  adlions  :  and  indeed  an  application  for  a 
member  to  wave  his  privilege  in  a  criminal  profecution,  would  be 
fomething  like  an  application  for  him  to  fubmit  to  punifhment  with- 
out conflraint ;  for  if  a  perfon  is  innocent,  he  will  be  defirous  to  take 
his  trial  to  juftify  himfelf ;  and  if  he  is  confcious  of  being  guilty, 
he  would  probably  be  of  the  mind  of  a  member,  of  whom  hiflory 
reports,  that  he  made  this  fhort  fpeech,  after  a  long  debate  about 
his  waving  his  privilege,  "  The  privilege  is  mine,  and  I  tvill  not  wave 
"  it."     The  truth  is,  the  arm  of  the  law  is  not  fo  fhort,  as  to  need 
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a  waver  of  privilege,  or  die  confen^  of  an  oficnder, .  to  bring  crimes 
to  punifliment  :  Non  eget  boc,arcu. 

The  complaint  in  the  cafe  of  Mr  Wilkes  was  not  of  a  breaqh  of 
privilege  in  bringing  a  criminal  profeeution,  or  in  proceeding  to 
trial,  but  for  apprehending  his  perlon,  by- a  warrant  for  the  offence 
charged,  before  trial.  So  far  appears  upon  the  journal's ;  and  as  it 
1^  the  happinefs  of  this  country,  that  we  can  be  informed  by  our 
reprefentatives  of  what  pafles  in  parliament,  there  is  good  ground. 
Upon  common  fame,  to  fay,  that  the  great  debate  which  arofe  in 
that  cafe  (exclufive  of  the  exceptions  taken  to  the  legality  of  the  war- 
rant, upon  the  intrinfic  circumftances  of  it,  and  the  manner  of  its 
execution)  turned  upon  this  general  point,  Whether  the  crime  char- 
ged agairtft  Mr  Wilkes  was  not  a  conftrutSlive  breach  of  the  peace, 
falling  within  the  third  cafe  excepted  from  privilege  ?  and  that  it 
was  upon  that  principle  that  diat  cafe  was  ruled  in  the  manner  it 
was.  The  refolution  in  the  cafe,  ih  which  both  honfes  of  parlia- 
ment concurred,  after  folemn  debate,  as  is  univerfally  known, 
{lands  upon  the  journals,  and  is  the  law  of  parliament.  It  was  re- 
folved.  That  privilege  did  not  extend  to  the  cafe  ofafeditious  HBel ;  by 
which  the  apprehending  of  Mr  Wilkes's  perfon  was  held  not  to  be  a 
breach  of  privilege. 

Upon  the  authority  of  that  refolution,  as  well  as  of  the  docSlrine 
which  the  refpondents  have  very  good  reafon  to  believe  veas  the 
foundation  of  it,  it  muft  be  clear,  that  the  privilege  of  parliament 
does  not  extend  to  the  cafe  of  bribery  and  corruption,  the  crime 
charged  againfl  the  petitioner,  there  being  no  diftindion  between 
the  two  crimes  in  nature  or  circumftances,  as  concerning  the  point 
of  privilege,  which  the  line  of  law  or  reafon  can  fathom.  And  if 
the  apprehending  of  Mr  Wilkes's  perfon,  before  trial,  for  fuch  an 
offence,  was  not  a  breach  of  privilege,  much  lefs  can  proceeding  to 
a  trial,  for  a  crime  much  higher  in  quality,  be  inconfiftent  with 
privilege. 

The  refpondents  can  further  aver  a  fa6l  of  notoriety,  which  muft 
confift  with  the  petitioner's  own  knowledge,  viz.  that,   very  fhort 

while 
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while  before  the  debate  in  Mr  Wilkes's  cafe,  one  of  the  oldeft  and 
moft  refpedlable  members  of  the  Houfe  of  Commonsj  a  privy-coun- 
fellor^  was  tried  in  the  court  of  King's  Bench,  at  die  very  hour  the 
Houfe  of  Commons  was  fitting  under  the  fame  rocrf",  for  the  crime 
of  perjury.  So  little  was  it  dreamed,  that  priviJege  of  parliament 
was  a  ftay  to  a  criminal  profecution,  and  fo  little  idea  had  that  wor- 
thy member  of  parliament  of  hindering  a  trial  by  which  he  could  be 
acquitted  with  honour,  as  he  was,  from  a  truly  vexatious  and  ca- 
lumnious accufarion. 

The  journals  of  the  Houfe  of  Commons,  which  the  petitioner 
xnay  be  prefumed  to  be  acquainted  with,  afford  another  inftance,^ 
which  happened  a  good  many  years  ago,  of  a  member  of  parlia- 
ment who  was  fentenced,  while  the  parliament  was  fitting,  to  ftand 
in  the  pillory.  The  cafe  has  fometimes  been  mentioned,  becauie 
of  an  anecdote  that  attended  it,  by  which  the  fame  of  it  has  fpread. 
■■  ■'  The  fa6t  was,  that  the  member  received  judgement  in  the  court 
of  kingVbench  before  the  matter  had  been  taken  notice  of  in  the 
JHoufe ;  and  the  eminent  perfon  who  then  prefided  with  fo  much 
dignity  and  honour  in  that  great  affembly,  being  informed  of  it,, 
and  juftly  thinking,  that  it  would  make  a  ftrange  figure  to  fee  a 
member  of  the  Houfe  of  Commons  Handing  in  the  pillory  at  Weft- 
minfter-hall  gate  when  the  Houfe  was  affembling,  means  were  fal- 
len upon  to  delay  the  execution  of  the  fentence^  till  the  record  of  the 
convidticwa  was  laid  before  the  Houfe  j  upon  which  the  criminal  was 
expelled* 

From  thefc  inftances,  which  are  of  notoriety,  and  the  laft  men- 
tioned of  them  appearing  upon  the  journals,  joined  with  the  filence 
akeady  taken  notice  of  in  the  journals,  as  to  complaints  of  breach 
of  privilege  in  the  cafe  of  criminal  profecutions,  your  Lordfhips 
may  judge  of  the  matter  of  this  petition. 

The  cafe  of  Mr  Wilkes  is  the  laft  adjudged  cafe  in  parliament  that 
has  any  relation  to  the  prefent  queftion,  fo  far  as  the  refpondents 
have  been  informed ;  and  the  authority  of  it  in  point  is  fubmit- 
ted.     The  folemnity  of  it  is  well  known. It  is  a  foleixm  refor- 
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iution  after  great  debate,    in  which  both  houfes  of  parliament  con- 
curred. 

There  did  occur  a  cafe  in  the  Houfe  of  Lords  before  that  time 
which  has  made  fome  noife,  and  may,  Hke  all  other  cafes  that  are 
mifunderftood  or  mifreprefented,  have  mifled  fome  who  have  heard 
of  it ;  the  refpondents  therefore  think  it  but  jufl  to  the  court  to  take 
notice  of  it. 

It  was  the  cafe  of  Lord  Tankerville  in  1758,  againft  whom  an 
information  was  filed  for  bribery,  at  the  eledlion  of  a  member  for 
Windfof,  upon  a  vacancy  occafioned  by  the  promotion  of  an  Ho- 
nourable Gentleman,  now  a  peer  of  parliament,  to  a  high  office. 
An  attachment  from  the  court  of  king's-bench  was  ifliied  and  exe- 
cuted upon  Lord  Tankerville,  for  not  appearing  to  plead  to  the  in- 
formation. Upon  a  complaint  to  the  Houfe  of  Lords,  for  breach 
of  privilege,  their  Lordfhips  determined,  that  there  had  been  a 
breach  of  privilege.  But  the  circumftances  of  the  cafe  were,  that 
the  attachment,  and  the  execution  of  it,  was  illegal,  and  irregular  in 
point  of  form ;  and  it  never  was  difputed,  but  what  is  in  itfelf  ille- 
gal, is,  in  the  cafe  of  a*  member  of  parliament,  a  breach  of  privi- 
lege. The  filing  the  information  was  not  eonfidered  to  be  a  breach 
of  privilege  ;  nor  would  any  proper  procefs  to  compel  to  plead  to  it 
have  been.    : 

••  That  very  point,  of  the  legality  of  ifluing  an  attachment  againft 
amcmber  of  parliament,  to  compel  him  to  plead  to  an  information,  * 
did,  as  the  refpondents  have  been  certainly  informed,  occur  on  oc- 
cafion  of  the  cafe  of  Mr  Wilkes  ;  and,  probably,  the  petitioner 
knows,  that  the  great  lawyer,  then  firft  in  the  King's  fervice,  made 
no  fecret  of  it,  how  clear  he  was,  that  privilege  of  parliament  was 
no  bar  to  the  ifTuing  or  executing  of  a  Capias  or  attachment.  He 
had  officially  ordered  one  to  be  taken  out  againft  Mr  Wilkes  before 
the  refolution  of  parliament  in  his  cafe  ;  and  it  was  only  out  of  de- 
licacy that  he  did  not  order  it  to  be  executed,  becaufe  the  general 
queftion  v^Tih  fuh  jiidice  in  the  Houfe  ;  for  he  had  not  a  fpark  of  doubt 
on  the  point  himfelf. 

Th<? 
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The  cafe  of  Lord  Tankerville,  therefore,  is  of  no  authority  to 
any  queftion  of  this  kind  ;  and  of  that  there  is  the  moll  fatisfadory 
evidence,  from  the  determination  in  Mr  Wilkes's"  cafe,  with  which 
it  would  have  been  abfolutely  inconfiftent,  but  for  the  particular 
<:ircumftances  which  diftinguifh  the  two  cafes,  upon  the  illegality 
and  informality  of  the  proceedings  in  Lord  Tankerville's  cafe.  At 
any  fate,  the  laft  determination,  which  was  in  Mr  Wilkes's  cafe, 
would  derogate  from  any  former  one,  inconfiftent  with  it;  and  that 
in  the  cafe  of  Mr  Wilkes  wjis  certainly  a  very  fokmn  one,  the  moft 
fo  of  all  that  ever^  were  debated  in  parCament. 

The  refpondents  hope  it  will  appear  to  your  Lordlhips,  that  the 
petition  has  no  foundation  on  which  to  fupport  the  prayer  of  it 
The  petitioner  fays,  he  is  not  at  liberty  to  wav6  what  he  calls  a  pri^ 
vileg^ty  but  which  the  refpondents  conceive  not  to  exift.  On  the 
other  hand,  the  refpondents  cannot  wave,  nor  do  they  believe  can 
they  difpenfe  with,  the  common  law  of  Scotland :  neither  do  they 
imagine  it  is  in  the  power  of  any  com*t  %o  repeal  or  abrogate  it. 
Part  of  that  common  law  moft  certainly  is,  to  bring  to  trial  an  of- 
fender for  a  crime  againft  it.  The  forms  of  trial  in  your  Lordihipft 
$ourt,  are  no  lefe  a  part  of  that  fame  common  law ;  and  the  diets 
in  all  criminal  trials  are  peremptory.  The  prefent  queftion,  there- 
fore, is  left  with  your  Lordihips.  If  the  petitioner  apprehends  the 
refpondents  have  been  guilty  of  any  breach  of  privilege  in  his  per- 
fon,  they  need  not  tell  him  where  the  proper  judicature  is  for  that 
complaint ;  and,  not  confcious  of  any  tranfgreflion,  they  do  not 
defire  to  fliun  the  trial  in  its  proper  place." 

The  cafe  was  argued  on  the  4th  and  7th  December  1 767. 

Mr  Lockhart  for  the  profecutor  *.  —  If  any  breach  of  privilege  has 
been  committed,  by  bringing  Mr  Dempfter  to  trial,  yet  the  judges 
4ire  fafe.     Should  be  forry  if  this  was  not  an  indidlable  crime  in 

•  The  following  note  of  the  pleadings  is  Tcry  imperfect,  fave  as  to  the  laft  5  fo  is 
that  of  the  opinions. 

3  E  ,  England, 
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England.  It  is  clearly  aAionable  before  the  criminal  court  here ; 
and  if  the  defender  demand  a  flay  of  the  profecution,  it  lies  upon 

him  to  fliow  a  good  reafon  for  that  ftay.     The  court .  has  no  power 

*  

tp  delay  juftice.  They  may  indeed  put  off  a  trial  from  confiderations^ 
of  neceffity  j  when  the  pannel  is  indifpofed,  the  witnefles  carried  off, 
or  ciny  other  reafon  of  that  kind  occurs  ;  but  not  otherwife. 

With  regard  to  privilege,  the  pretence  ufed  by  the  defender,  Thar^ 
there  are  only  three  exceptions,  viz.  treafon,  felony,  and  breach  of 
die  peace,  take&  its  rife  from  Lord  Coke's  fhort  way*  of  writing.. 
The  dodlrine  would  be  attended  with  great  injuftice  if  liftened  to^ 
as  it  wouM  give  all  meipbers  of  parliament,  and  their  ftrvants,  a 
freedom  from  trial,  not  only  during  the  fitting  of  parliament,  but 
after  its  recefs;  that  is,  conftantly,  excepting  during  the  fhort  inter- 
val between  the  diffolution  of  one  parliament  and  the  meeting  of  an- 
other. It  was  thought  neceffary  to  limit  privilege  in  civil  caufesv 
12^  efe  1 3^  King  William  :  it  would  be  very  extraordinary,  there- 
fore, if  this  privilege  fhould  defend  againfl  criminal  iuits. 

When  queftions  concerning,  privilege  come  before  parliament,  ife 
does  not  give  a  general  judgement,  but  decides  each  particular  cafc^ 
according  to  its  circxrmflances.  In  Wilkes's  cafe,  the  Ikwyers  gave 
their  opinion^  That  breach  of  the  peace  comprehended  aU  crimes.. 
Every  crime  mufb  be  charged  contra  pacem  Domini  Regit.  And  in* 
England,  there  is  no  difference  betwixt  an  indicflment  and  informa-^ 
tion,  excepting  in  the  form.  If  privilege  at  all  extend  to  this  cafe^ 
it  will  not  be  fufEcient  to  delay  till  after  the  fefHon  of  parliament  r 
for  privilege  extends  beyond  that  time.  Cafe  of  Lord  Tankervillc. 
does  not  apply  •  In  fadl,  it  was  an  irregular  execution  of  an  illegal 
warrant.  Redrefs  might  have  been  had  in*another  way ;  but  pri- 
vilege was  the  fhort- hand  way; 

Mr  Macintofh;  —  Have^  had  many  advantages  of  tmderflanding^. 
this  queflion  from  local  fituation,  and  cannot  have  erred  from  .ig- 
norance.    The  defender^  who  is  a  member  of  parliament,  cannot  be: 
«xcufed,  by  pleading  ignorance  in  this  cafe. 

When  a  plea  of  privilege  is  made,  judges  mufl:  pronounce  upon 

it. 
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it.  r-^  Defender  is  poflcffed  of  authorities,  fhowing,  that  even  the  par- 
liament itfelf  cannot  ftay  a  criminal  profecution.  In  Wilkes's  cafe, 
the  abftra<5l  propoiition  laid  down  in  parliament  was,  That  no  crime 
whatfoever  fell  under  privilege.  There  are  at  leaft  five  hundred 
crimes  which  do  not  come  under  the  denomination  either  pf  treafon^ 
felony  y  or  breach  of  the  peace  ^  ftridlly  fo  called;  and  it  would  be  ab- 
furd,  if  members  of  parliament  might  commit  all  thefe  with  impu- 
nity.  Privilege  of  ambafladors; never  was  extended  to  crimes.  In 
civil  cafes,  a  man  knows,  or  ought  to  know,  the  condition  of  the 
perfon  with  whom  he  contracts ;  but  I  cannot  contraft  with  a  man 
not  to  commit  crimes.  The  word  prwilege  imports,  that  it  is  a 
matter  of  favour.  Can  there  be  any  favour  for  crimes  ?  •  In  Eng- 
land, every  crime  is  faid  to  be  committed  v/  et  armis.  Bribery  is  an 
indidlable  crime  in  England.  See  thie  authorities  in  the  cafe  of  Ding- 
wall ele<5lion.  i 

Mr  Swinton,  for  the  pannel,  quoted  feveral  authorities  and  cafes. 
The  law  of  privilege,  touching  imprifonment  of  the  perfons  of  Lords 
of  parliament,  as  flated  by  the  two  ftandirig  orders,  declares  gene- 
rally, "That no  Lord  of  parliament,  fitting  the  parliament,  or  within 
the  ufual  times  of  privilege  of  parliament,  is  to  be  imprtjbned  or  rr- 
Jirainedy  without  fentence  or  order  of  the  Houfe,  unlefs  it  be  for 
treafon  or  felony,  or  for  refufing  to  give  fecurity  for  the  peace,  and 
refufing  to  pay  obedience  to  a  writ  of  Habeas  corpus.^ 

The  Lords,  in  the  following  reign,  mod  folemnly  ratified 
this  dodlrine,  in  the  famous  cafe  of  the  Eafl  of  Arundel,  (1626),  by 
•  a  reiblution  nemine  contradicente^  and  then  prefented  to  the  King  the 
following  remonftrance.  "  May  it  pleafe  your  Majefty,  We,  the 
*'  Peers  of  this  your  realm,  now  afiembled  in  parliament,  finding 
"  the  Earl  of  Arundel  abfent  from  his  place,  that  fometimes  in  this 
"  parliament  fat  amongft  us,  his  prcfence  was  therefore  called  for; 
"but  hereupon  a  meflage  was  delivered  unto  us  from  your  Majefty 
"  by  the  Lord  Keeper,  That  the  Earl  of  Arundel  was  reftrained  for 
"  a  mifdemeanour,  which  was  perfonal  to  your  Majefty,  and  had 
"  no  relation  to  matter  of  parliament.     This  meftage  occafione^  us 
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*^  to  inquire  into  the  adls  of  our  anceftors,  and  what  in  hkc  cafes 
*^  they  had  done,  that  fo  we  might  not  err  in  any  dutiful  refpedk  to 
**  your  Majefty,  and  yet  pfeferve  our  right  and  privilege  of  parlia* 
*'  ment ;  and  after  diligent  fearch,  both  of  all  ftories,  ftatutes,  and 
**  records,  that  might  inform  us  in  this  cafe,  we  find  it  to  be  an  im- 
"  doubted  right,  and  conllant  privilege,  that  no  Lord  of  parliament^ 
"  fitting  in  the  parliament,  or  within  the  ufual  times  of  privilege  of 
"  parliament,  is  to  be  imprifoned  or  reftrained,  (without  a  fentence 
"  or  order  of  the  Houfe),  unlefe  it  be  for  treafon,  or  felony,  or  for 
"  refiifing  to  give  fecurity  for  the  peace ;  and  to  fatisfy  ourfelves  the 
"  better,  we  have  heard  all  that  could  be  faid  by  your  Majefty's 
'*  learned  counfel  at  law,  that  might  any  way  infiingc  or  weaken 
"  this  claim  of  the  Peers ;  and  to  all  that  can  be  fhewed  or  alledged, 
"  fb  far  fatisfadlion  has  been  given  us,  that  all  the  Peers  in  parlia- 
*'  ment,  upon  the  queflion  made  of  this  privilege,  have  una  voce 
"  confented,  that  this  is  the  undoubted  right  of  the  Peers,  and  has 
**  inviolably  been  enjoyed  by  them." 

The  Scotch  ftatute  1701,  c.  6,  infne^  provides,  "  That  no  member 
of  parliament  attending  fhall  be  imprifoned  or  confined,  upon  any 
account  whatfomcver^  during  a  feffion  of  pariiament,  without  a 
warrant  of  parliament  j  referving  to  the  High  Conftable  and  Mari- 
fchal  their  privileges  and  jurifdidicms  during  the  time  of  parliament, 
as  formerly  j  and  alfo  providing.  That  if  any  member  fliall  happen 
to  commit  a  capital  crimc^  or  if  there  be  a  manifeft  hazard  of  the 
fcaccy  any  magiftrate  may  attach,  for  fecuring  of  the  perfon,  or  the 
peace,  and  deliver  the  perfon  to  the  cuftody  of  the  High  Conftable^. 
in  order  to  the  parliament's  cognition  the  next  federunt.^ 

Mr  Maclaurin  for  the  panneL — After  Mr  Wilkes  had  appeared  in 
thecovirt  of.  Common  Pleas,  upon  his  Habeas  corpus^  and  the  cafe  had: 
been  argued.  Lord  Chief  Juftice  Pratt  flood  up,  and  delivered  the 
opink)Q  of  the  court  to  the  following  purport  *.     ^  There  are  but 

«  This  was  read  from  a  Magazine  \.  but  the  profecutgr  did  not  difpute,.  that  the  o- 
f  inioa  was  therein,  fairly  ftated* 


(C 


three 


Nov.  i^Sj.        Macintosh,  &c.  againft  Dempsteh.  405^ 

three  cafes  which  could  poflibly  a£fe6t  the  privilege  of  a  member 
of  parliament ;  and  thefe  were,  treafon,  felony,  and  breach  of  the 
peace.  He  remarked,  that  when  the  feven  biihops  were  fent  tp- 
the  tower,  the  plea  which  was.nfed  wten  the  Spiritual  Lords  con- 
tended  for  their  privilege  was,  That  they  had  endeavoured  to  dif- 
turb  the  peace.  This  at  that  arbitrary  time  was  judged  iiifficient 
to  forfeit. their  privilege:  but,  remarked  hia  Lordihip,  out  of  the 
four  judges  then  upon  the  bench,,  there  was  but  one  honeil  man, 
that  was  Powell,  and  he  declined  giving  any  opinion.  His  Lord- 
ihip then  obferved,  that  the  privilege  of  parliament  fhould  be  held 
iacred  and  inviolable ;  and  that  there  were  three  particular  cafes 
in  which  that  privilege  was  forfeited.  It  only  remained  to  exa-» 
mine,  how  far  Mr  Wilkes's  was  endangered?  Mr  Wilkes  flood  ac- 
cufed  of  writing  a  libel ;  a  libel  in  the  fenfe  of  the  law  was  a  high 
mifdemeanour,  but  did  not  come  within  the  defcripdon  of  treafon^ 
felony,  or  breach  of  the  peace ;  at  moft,  it  had  but  a  tendency  to 
difiurb  the  peace,  and  confequently  could  not  be  fuflBcient  to  de- 
flroy  the  privileges  of  a  member  of  parliament.'*  He  was  im- 
mediately difcharged. 

This  opinion  eflablifhes  two  propofitions  :  firjf^  That  the  privilege 
of  parliament  fecures  from  arrefts,  even  for  crimes,  excepting  trea- 
fon, felony,  and  breach  of  the  peace.  2  J/y,  That  by  breach  of  the 
peace  is  here  underftood  a  real,  not  fidlitious  breach  of.  the  peace ;. 
that  is,  fbme  ouvert  a£l  of  violence;  and  from  thefe  premiiles  his^ 
Lordihip  draws  this  conclu£on,  That  Mr  Wilkes  had  his  privilege ; 
becaufe  a  feditious  libel  is  not  an  adtual  breach  of  the  peace,  thouglit 
It  had  a  tendency  to  diflurb  it. 

The  two  Houfes  of  parliament,  upon  a  conference,  did  fb 
far  differ  from  that  opinion  as  to  find,  Thai  privilege  did 
not  extend. to  the  cafe  of  a  feditious  libel.  But  then  they  dif- 
fered only  from  this  opinion  as  to  the  conclufion,  not  as  to  the 
premilTes :  for  they  did  not  find,  that  the  court  of  Common  Pleas 
was  wrwig  as  to  any  of  the  two  general  propofitions  above  mention- 
ed j  that  is,  they  did  not  findj^  either  that  privilege  of  parliament 

could 
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could  be  aflre6led  by  other  crimes  than  thofe  comprehended  under 
treafon,  felony,  and  breach  of  the  peace ;  or  that  by  breach  of  the 
peace  was  to  be  undcrflood,  not  an  adlual  breach  of  it,  but  a  ficSlt- 
tious  one :  fo  it  is  evident,  that  with  regard  to  any  other  ofience 
than  a  feditious  Ubel,  the  matter  juft  rcfts  where  it  did  before.  The 
parliament  was  far  from  pronouncing  a  general  decifion,*  finding, 
ITiat  all  mifdemeanors  whatever  were  not  comprehended  under  pri- 
vilege ;  but  pronounced  a  fpecial  judgement  upon  the  cafe  before 
them,  finding,  that  privilege  did  not  extend  to  a  feditious  libel. 
And  it  is  to  be  obferved,  that,  previous  to  this,  the  parliament  had 
declared  the  performance  in  queftion,  to  be  a  falfe,  traitorous,  fcan- 
dalous,   and  feditious  libel. 

It  was  therefore  wrong  in  the  purfuer  to  alledgc,.  that  the  pannel 
knew,  -from  his  attendance  in  the  Hoiife  of  Commons,  that  the  par- 
liament refolved,  that  no  mifdemeanor  fell  under  privilege.  The 
reiblution  of  parliament  is  appealed  to ;  from  which  it  appears,  that 
parliament  took  up  nothing,  but  precifely  the  cafe  that  was  before 
them ;  and  found,  that  privilege  did  not  extend  to  a  feditious  li- 
bel 

As  to  the  quotation  from  Blackftone,  the  pailage  is  not  in  the 
firft  edition  of  his  book  j  fo  that  he  muft  have  added  it  upon  the  de- 
termination of  Wilkes*s  cafe.  There  is  no  ground  to  fuipecS,  that 
Mr  Blackflone  meant  to  ferve  any  party  by  this  addition,  or  xkpre- 
ciate  the  privilege  of  parliament  in  general.  But  as  parliament  went 
no  further,  tlian  to  find,  that  privilege  did  not  extend  to  the  cafe  of 
a  feditious  libel,  without  impugning  any  of  the  two  general  doc- 
trines laid  down  by  the  court  of  Common  Pleas,  this  court  will  ne- 
ver fet  up,  in  oppofition  to  the  opinion  of  the  court  of  Common 
Pleas,  that  of  any  lawyer,  though  ever  fo  pofitive  ;  which  Mr  Black- 
flone  by  no  means  is,  but,  on  the  contrary,  doubtful  and  hefitating 
duroughout. 

Nor  does  the  matter  reft  upon  authority  alone ;  for  the  opinion  of 
the  court  of  Common  Pleas  is  founded  in  good  fenfe,  and  the  natu- 
jal  meaning  of  words,  and  is  confonant  to  the  laws  of  other  nations ; 
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all  which  conf pire  in  eflablijQiing,  that  breach  of  the  peace  [crimett 
frafle  pads)  requires  to  its  conftitution  fbme  ouvert  adl  of  violence, 
^is  publica  "uel  privata ;  whereas  Mr  Blackilone's  argument,  from  the 
form  of  Engliftk  indi€hnents,  is  an  attempt  to  deftroy  a  fubftance  b7 
a  fhadow,  and  overturn  truth  by  a  fidlion.  In  the  law  of  England,. 
many  fuch  fidlions  have  been  introduced ;  and  it  is  reafonable  to  to* 
lerate  them  to  certain  efFe<5ts  ;.  but  it  would  be  mod  improper  to  ar- 
gue, from  analogy,  of  them  as  realities.  Thus  in  queftions  of  fei- 
zures,  the "  trefpafs  or  wrong  done  by  running  goods,  though  real- 
ly  it  happened  at  Borrowftounnefs,  or  a  far  more  diftant  port,  is 
charged  to  have  happened  in  the  port  of  Leith ;  or  if  in  England, 
fuppoj&ng  it  has  happened  at  Hull  or  Liverpool,  it  is  always  faid  to 
have  happened  in  the  river  Thames*  But  this  is  a  mere  fidlion, 
which  it  wotild  be  abfurd  to  argue  from  to  any  other  effedl  than 
that  for  which  it  was  intrpduched  Suppofe,.  for  example,  that  a 
ftiipmafter  has  run  goods  at  Invernels  on  a  certain  day  in  this  month, 
and  on  the  fame  day  has  committed  a  murder  or  battery  on  the  of-^ 
ficer  of  the  revenue  who  feized  them,  and  that  the  goods  have  been 
condemned  in  exchequer  in  common  form,  upon  informaticMX  that, 
the  trefpafs  was  committed  in  the  port  of  Leith;  could  the  fmuggler,, 
when  tried  before  thi«  court  for  a  murder  or  battery ^  plead  the  de- 
fence o£aIibi^  on  this  medium.  That  a  caufe  had  been  determined  a*- 
gainft  him  in  exchequer;  upon  the  fuppofition  and  alledgeanCe  that? 
he  had  been  that  day  in  the  port  of  Leith,  which,  on  account  of  the 
diftance,  rendered  it  impoflible  for  him  to  have  been  the  fame,  day 
at  Invemefs  ?.' 

A  feditious  libel  might  be  conftrued,  and  with  great  reafbn,  by 
parliament,  a  breach  of  the  peace.  Sedition  itfelf  is  one  of  the  high- 
eft  breaches  of  the  peace :  and  though  the  liberty  of  the  prefs,  and 
other  political  confiderations,  might  aflPonl.  grounds  for  finding  a*  fe- 
ditious libel  not  to  be  a  breach  of  the  peace  ;  yet  furely  it  is  fo  in: 
the  eye  of  common  law,  and  in  common  fenfe.  A  feditious  publi- 
cation is  evidently  an  ouvert  adl-;  for  publication  .undoubtedly  im- 
plies fo  much ;  and  as   a  man  who  fliould  run  into  the  ftreets,   and 
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call  aloud  to  the  people  to  aflemble,  take  arms,  and  attack  the  go- 
verment,  would  certainly  commit  a  breach  of  the  peace  j  fo  it 
leems  reafonable  to  hold,  that  he  who  endeavours  to  llir  up  fuch 
fentiments  by  a  publication  does  the  fame^  as  it  is  a  matter  of 
no  confequence,  whether  the  contagion  of  fuch  fentiments  be  com- 
municated to  the  people  by  words  or  by  writing.  It  is  indeed  true^ 
that  fuch  publication,  though  an  ouvert  ad,  is  not  a  vw  or  vio- 
lence :  but  as  it  is  intended,  or  may  be  prefumed  to  be  intended, 
feeing  it  often  has  had,  and  probably  will  have,  the  confequence  to 
produce  fedition,  which  is  one  of  the  higheft  breaches  of  the  peace, 
there  was  great  reafon  for  finding  that  it  fell  under  the  third  mem- 
ber of  the  exception  above  mentioned,  viz.  a  breach  of  the  peace. 
But  iixrely  this  pofition  cannot  be  fo  wiredrawn  as  to  eftablifh, 
that  every  mifdemeanor  is  a  breach  of  the  peace,  becaufe  indidt- 
ments  in  England,  Jinione  juris^  alledge  it  to  be  fo. 

If  the  law  itands  fo  as  that  members  of  parliament  can  only  be 
arretted  or  tried  for  treafon,  felony,  and  breach  of  the  peace,  it  is 
fenfible  and  falutary ;  it  takes  a  proper  care  both  of  the  privilege  of 
parliament-ixien,  and  the  fecurity  of  other  fubjedls  :  for  treafon,  fe- 
lony, and  breach  of  the  peace,  comprehend  every  crime'  that  is  of 
an  heinous  nature,  or  mora  impatiens^  that  is,  which  calls  for  an  im« 
mediate  trial,  and  that  both  with  regard  to  the  public  and  indivi- 
duals, fuch  as,  murder,  rape,  robbery,  aflaults,  batteries,  &c.; 
and  excludes  only  crimes  that  are  attended  with  no  great  degree  of 
guilt,  or  With  difficulty  of  proof,  and  tedioufnefs  of  inveftigation, 
fuch  as,  ufury,  extortion,  oppreffion,  fmuggling,  bribery,  and  cor- 
ruption, &c.  So  diat  it  is  clear  the  law,  explained  as  above,  cxr 
tends  the  privilege  only  to  ftich  crimes  as  are  petty  or  occult,  not 
to  fuch  as  are  atrocious  and  flagrant. 

Nor  can  it  reafonably  be  objedled  here.  That  it  would  be  dan- 
gerous to  prote<fl  members  of  parliament,  and  their  fervants,  from 
arrefts  for  crimes :  for  the.  law  does  not  prefume,  that  members  of 
parliamoit,  men  of  eminent  character  and  fortune,  chofen  by  their 
country^  will  be  ready  to  conmiit  crimes  j  and  ib  fadl  they  (eldom 
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.  do ;  which  juftifies  the  prefumption  in  law :  nor  does  the  law  pre- 
sume, that  fuch  men  will  be  ready  to  protedl  their  ferv^nts  when 
they  have  committed  crimes ;  and  fuch  Tervants  cannot  hkve  aiiy 
benefit  from  their  matter's  privilege  without  his  interpofition ;  fb 
that  feldom  can  any  inconvenience  arife  in  this  refpedl.  But  tho' 
there  fhould  be  inconveniencies,  thefe  cannot  be  pleaded  before  z 
court  of  juftice ;  the  legiflature  afone  can  be  appUed  to.  And  ac- 
cordingly it  has  teen  applied  to,  and  has  given  redrefs  by  fcveral 
late  ftatutes  ;  which  do  by  no  means,  as  infinuated  in  the  anfwers, 
con(]^tute  this  privilege,  bilt^ave  only  explained  it ;  for  that  privi- 
lege fubfifted  long  before,  and  is  now,-  and  all  along  has  been,  en- 
joyed by  the  common  law. 

If  the  law  then  fo  (land,  that  a  member  of  parliament  can  only 
be  tried  and  arretted  for  treafon,  felony,  and  breach  of  the  peace, 
the  only  quettion  is.  Whether  bribery  and  corruption  be  a  breach 
of  the  peace  ? 

This  it  clearly  is  not,  being  neither  an  ad  of  violence,  nor  fo 
much  as  an  ouvert  a<Sl,  but  only  a  latent  and  occult  crime,  if  it  is  a 
crime  at  all,  at  common  law  :  as  to  which  by  and  by. 

Whether  bribery  and  corruption  fall  within  the  third  member  of 
the  exception,  has  never  been  determined  but  once,  even  according 
to  the  purfuer's  own  fliowing,  in  the  cafe  of  Lord  Tankerville  •  and 
that  is  in  point  againtt  him.  Though  it  had  never  been  decided  at 
all,  yet  furely  this  court  will  not  be  defirous  of  determining  a- 
gainft  privilege,  upon  a  cafe  that  had  never  come  under  confidcra- 
tion  in  the  Houfe  of  Commons. 

And  here  it  is  to  be  obferved,  that  though  the  anfwer  to  the  plea 
of  privilege.  That  every  mifdemeanor  is  contra  pacem  Domini  Regis^ 
and  confeqiiently  a  breach  of  the  peace,  were  good  in  England ;  yet 
it  does  by  no  means  follow,  that  fuch  anfwer  would  be  good  in 
Scotland ;  becaufe  the  law  and  ttyle  of  indi<5lments  is  different  in  this 
country,  we  having  no  fuch  fidlion  amongtt  us  :  fo  that  it  is  plain, 
that  to  nuke  this  anfwer  good  in  Scotland,  there  lAuft  be'  an  accu- 
mulation^oi  fidlions ;  firft,  it  mutt  be  feigned  in  England;  that  eve- 
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TV  crime  is  a  breach  of  the  peace,  becaufe  fo  charged  in  the  Ladidl- 
meat ;  and,  next,  it  muft  be  feigned  in  Scotland,  that  every  indi€i- 
meilt  there  is  in  the  fame  flyle,  and  of  the  fame  nature,  with  indi^:-* 
ments  in  England ;   which  is  extravagant  beyond  meafure. 

There  are  feveral  reafons.  in  this  country  for  rather  extending  than 
limiting  the  privilege  of  parliament,  that  do  not  apply  to  England. 
For,  in  thefr/i  place,  a  member  is  mjich  longer  detained  from  the 
Houfe  by  a  trial  here  than  in  England:  for  here  we  are  400  miles 
from  the  parliament ;  in  Weftminfter-Hall,  they  arc*  but  a  few 
yards.  2dfyj  In  England  there  are  feveral  cliecks  againft  mal^ous 
or  trifling  accufations  j  here  there  are  none.  The  King's  Advocate 
may  fue  whom  he  pleafes ;  and  though  he  refules  his  inftance,  a 
private  party  may  compel  his  concurrence.  There  is  no  regulation 
before  the  court  of  Jufticiary,  as  before  the  Seflion,  for  preventing 
trifling  matters  being  brought  before  it ;  and  feveral  inftances  of 
the  moft  nugatory  and  ridiculous  trials  before  this  court  might  be 
given  *.  3^/y,  In  England,  in  petty  crimes,  one  may  appear  by  at- 
torney ;  here  he  cannot. 

Though  there  is  no  danger,  that  the  prefent  King's  Advocate 
would  bring  vexatious  trials,  yet  the  great  jealoufy  which  parlia- 
ment entertains  of  privilege,  arifes  from  apprehehfions  of  regal 
power.  The  crown,  it  was  juflily  faid  the  other  day,  may  detain 
the  whole  forty-five  members  of  this  country.  To  this  no  anfwer 
was  made,  but  a  rhapfbdy  about  the  firmament  falling.  However, 
the  cafe  is  by  no  means  imaginary.  Charles  I.  came  to  the  Houfe 
of  Commons  with  an  armed  force,  in  order  to  apprehend  fix  of  the 

•  Not  long  before  this,  a  gentleman  was  brought  to  trial  before  the  Jufticiary  for 
pulling  another  by  the  nofe.  The  charge  was  found  relevant,  but  a  fubmiffion  took 
place  foon  after.  A  gentleman  was  tried  before  the  circuit  at  Glafgow,  for  giving, 
another  a  flap  on  the  fa£e.  One  of  the  two  judges  on  this  circuit  was  for  difmiffing. 
the  libel  as  unworthy  the  cognifance  of  the  court ;  but  the  other  faid,  it  was  the  pro- 
fccutor's  privilege  to  bring  the  trial  either  before  the  fupreme  or  an  inferior  court. 
The  trial  went  on  ;  and  the  jury  brought  in  a  verdift,  finding  the  defender  not  guil- 
ty i  upon  which  he  was  difiniffed,  and  had  foil  cofts.— See  No.  7. 
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fir  ft  members  of  the  Houfe ;  feven  Lords  of  parliament  were  com- 
mitted  to  the  Tower  at  once ;  and  in  hiftory,  and  in  the  State- 
Trials,  many  other  inftances  to  the  fame  piirpofe  are  to  be  found. 
*  But  furely  it  will  not  be  reckoned  an  imaginary  cafe,  that  the  crown 

may  wilh  to  detain  one  :  and  there  can  be  no  doubt,  that  the  ab- 
fence  of  one  member  may  have  the  worft  confequences,  as  he,  by 
his  fpeech  or  his  vote,  might  have  given  a  very  different  turn  to  the 
moft  important  debates  and  determinations.  - 

The  plea  of  privilege  is  not  put  in  here  abfolutely.  Mr  Dempfter 
does  not  contend,  that  he  (hall  not  be  brought  to  trial  while  the  pri  vi- 
lege  of  parliament  is  current ;  but  he  fets  forth,  that,  he  ought  not 
to  be  tried  now,  becaufe  he  has  been  called  by  the  King*s  procla- 
mation to  attend  the  parliament,  which  is  fitting  at  prefent,  and  was 
met  long  before  the  days  of  his  compearance  were  run. 

It  would  be  a  ftrong  thing  to  detain  a  member  of  parliament  in 
fuch  circumftances  ;  efpecially  confidering  the  nature  of  the  offence 
charged  ;  which  is  entirely  new,  there  being  no  inftance  of  fuch  a 
trial  fince  the  ihftitution  of  this  court :  and  it  may  well  be  doubted, 
if  the  offence  charged  be  relevant,  as  it  is  not  laid  upon  the  ftatute 
of  the  1 6th  of  the  late  King,  which  does  make  the  giving  of  money 

to  eledlors,  on  certain  occafions,  an  offence,  but  it  is  not  at  common 

« 

law. 

There  are  many  political  evils  guarded  againft  by  fpecial  ftatutes ; 
and  the  committers  of  them  may  be  tried,  no  doubt,  upon  thefe  fta- 
tutes, but  cannot  at  common  law  ;  for  example,  ufiiry  may  be  tried 
upon  a  particular  ftatute ;  fo  may  fmuggling,  fo  may  bribery,  and 
corruption,  but  not  at  common  law. 

Ufury  is  undoubtedly  not  unlawful  at  common  law ;  for  there  is 
nothing  to  hinder  a  perfbn  to  take  any  covenanted  fum  on  account 
of  forbearing  to  demand  his  money.  It  is  lawful  at  prefent  to  take 
5  percent,  but  it  is  not  lawful  to  take  10  or  6,  though  it  was  fo  ve- 
ry lately :  and  the  illegality  of  taking  more  than  5  per  cent,  arifes 
from  particular  ftatute ;  and  on  that  only  the  libel  for  this  crime 
can  be  laid.    In  the  fame  way,  it  is  lawful  to  import  foreign  commo- 

3^2  dities. 
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dities,  without  paying  any  duty  to  the  King ;  and  it  is  only  unlaw-* 
ful  to  import  certain  forts  of  them  without  paying  fuch  duty,  and 
many  commodities  may  be  imported  duty  free  j  confequently  a  libel 
for  fmuggling  can  only  be  laid  on  a  particular  ftatute. 

In  the  fame  way,  it  is  not  unlawful  to  influence  the  votes  of  c- 
le(Jlors  in  one's  favour,  but  only  to  do  fa  on  certain  occafions,  and 
in  a  certain  way,  by  giving  them  money.  It  is  not  unlawful  to  €q^ 
licit,  to  ufe  intereft,  and  fo  forth :  nor  is  it  unlawful  even  to  give 
money  on  every  occafion ;  as,  for  example,  money  may  be  paid  for 
obtaining  the  office  of  town-clerk,  and  many  others.  In  France^ 
and  other  countries,  it  is  lawful  to  purchafe  the  office  of  fupreme 
judge  in  the  different  courts.  This  indeed  is  diicharged  in  England 
by  particular  ftatute;  but  purchafing  conuniffions'^in  the  army  ia 
not  unlawful,  and  is  every  day  pradlifed.  FroDOi  all  which  it  is  evi- 
dent, that  bribery  and  corruption  is  an  offence  merely  political  and 
ftatutory ;  which  confequently  cannot  be  tried  but  upon  the  laws 
which  introduced  it* 

The  fpirit  and  motives  of  this  profecution  likewlfe  afford  no  rea- 
fon  for  making  a  ftretch  in  this  cafe.  Were  the  crime  charged  atro- 
cious ;  were  the  public,  or  the  public's  reprefentative.  Lord  Advo- 
cate, calling  aloud  for  juftice ;  there  might  be  ibme  rctaibn  for  ftrain- 
ing  ;  but  as  the  crime  is  not  atrocious,  as  the  public  profecutor  has 
refufed  his  inftance,  as  the  offince  charged  is  quite  new,  doubtful  if 
relevant ;  and  as  this  trial  evidently  takes  its  rHe  from  political  diiap* 
poincment,  it  is  the  very  reverfe  of  being  favourable." 

An  incident  occurred  during  the  courfe  of  the  pleading,  which  affi)rds 
pretty  good  evidence,  that  this  point  had  not  been^fetded  in  England. 
Mr  Solicitor,  for  the  pannel,  in  fiipportof  his  reafoning,  read  a  paffagc 
from  Blackftone's  Commentary,  b.  i.  c.  2.  which,  in  the  firft  edition,, 
(and  it  was  that  he  had),  ftands  thus :  "  But  this  privilege  does  not 
hold  in  crimes  of  luch  public  malignity  as  treafon,  felony,  or 
breach  of  the  peace,  or  rather,  perhaps,  in  fuch  crimes  for  which 
furety  of  the  peace  may  be  required.*'  But  the  counfel  on  the  o- 
ther  fide  looking  into  their  copy  of  this  book,  which  was  a  fubfe- 

quent 
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quent  edition,  found,  and  read,  a  contradidory  paffage ;  which  is  as 
follows  :  "  The  ftatute  of  1°  Ja.  I.  c.  13.  ^and  that  of  King  William, 
(which  remedy  fome  inconveniencies  arifing  from  privilege  of  par- 
liament) fpeak  only  of  civil  adtions ;  and  therefore  the  claim  of 
privilege  hath  been  ufually  guarded  with  an  exception  as  to  the 
cafe  of  indidlable  crimes,  or,  as  it  hath  been  frequently  expreffed, 
of  treaibn,  felony,  and  breach  (or  furety)  of  the  peace  j  whereby 
it  feems  to  have  beea  underftood,  that  no  privilege  was  allowable 
**  to  the  members,  their  families,  or  fervants,  in  any  crime  whatfo- 
cver  J  for  all  crimes  are  treated  by  the  law  as  being  contra  fidem  ct 
pacemRegtSy^  &c.  . 


€C 


OPINIONS. 

AucHiNLECK.  As  the  plea  of  privilege  has  beenu  entered  and  con- 
tefted,  it  is  the  duty  of  the  court  to  give  judgement.  I  have  always 
confidered,  that  in  civil  queftions,  in  which  the  defender's  prefence 
is  not  neceflary,  it  would  be  a  benefit  if  fome  rule  were  made  to 
oblige  members  to  wave  it.  In  criminal  matters,  other  confidera- 
tions  come  in/  In  thefe  the  pannel  muft,  by  the  law  of  this  country,, 
be  prefent,  and  in  effecfl  be  in  .  cuftody.  No  man  in  this  country 
can  be  tried  ii;i  his  abfence. 

The  argument  new  to  us.  The  view  in  which  I  confider  it  is,, 
that,  excepting  in  higher  crimes,  which  we  all  know,  if  the  defend- 
cr  fets  forth  good  caufe  for  delay,  the  court  will  always  delay  till  he 
attends.  It  would  be  very  odd  if  the  Houfe  of  Commons,  which 
hath  given  privileges  in  many  cafes  in  which  they  ought  not  to  have 
been  given,  fliould  yet  refufe  privilege  or  delay  when  it  ought  to  be 
given.  I  think  it  is  reafbnable,  in  this  cafe,  the  pannel  fhould  have 
privilege.  Though  there  were  no  privilege  of  parliament,  I  think 
there  would  be  good  caufe  of  delay.  It  is  reafonable  he  fhould  have 
this  privilege ;  and  therefore  I  think  he  has  it*  I  think  we  have  an 
inftance  exactly  in  point :  Cafe  of  Lord  Tankerville.  How  many 
trifling  offences  may  be  brought  to  trial  here  ?     A  bad  neighbour  * 

may 
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may  bring  one  to  trial  for  breaking  a  dam-dike,  and  get  the  con- 
coiirfe  of  the  Advocate.  Should  we  in  fuch  a  cafe  allow  a  member 
to  be  flopped  from  his  duty  in  parliament  ?    By  no  means. 

Kames.  The  cafe  is  fo  clear,  that  I  fhall  ufe  but  few  words.  The 
defender  is  bound  to  be  in  parliament :  that  is  his  fliperior  duty. 
Put  the  cafe,  that  in  the  middle  of  his  trial,  a  meflenger  was  fent 
for  the  pannel,  commanding  his  attendance  upon  his  duty  in  par- 
liament. We  cannot  oblige  him  to  find  bail,  or  to  attend  here.  At 
the  fame  time,  that  crimes  may  not  remain  untried,  I  am  for  delay- 
ing until  there  is  a  probability  that  the  feffion  of  parliament  will  be 
over. 

Pit  FOUR.  It  is  part  of  our  happy  confUtution,  that  the  reprefen- 
tatives  in  parliament  fhall  have  full  liberty  to  attend  their  duty. 
This  I  have  not  founded  on  any  authorities,  but  on  its  being  eflen- 
tial  to  the  conflitution  of  parliament.  Some  crimes  are  excepted ; 
but  it  lies  upon  the  profecutor  to  fhow,  that  the  crime  libelled  falls 
under  the  exception.  He  mufl  fhow  fbme  additional  exception  made 
by  the  Houfe.  I  do  not  think  the  crime  libelled  falls  under  any  of 
the  exceptions.  In  our  law,  the  fame  rule  as  in  the  law  of  Eng- 
land. Common  fenfe  is  common  fenfe  every  where.  Capital  crimes 
and  the  peace  are  the  only  exceptions  in  cither  country. 

The  Lord  Chief  Juflice  took  the  peace  too  narrow.     I  think  the 
Houfe  took  it  better  up.     Was  it  not  calling  out  the  people  to  rife 
up  like  mad  dogs  ?  was  it  not  calling  them  out  to  break  the  peace  ?  ' 
They  did  not  extend  the  exception  ;  but  what  fuppofe  they  had  ? 

I  do  not  underfland  what  the  profecutors  found  on  the  viovds  fdetn 
et  pacem.  I  do  not  underfland  that  conftruflive  peace.  If  there  are 
f*ue  hundred  crimes  which  do  not  fall  under  the  denomination  of 
treafon^  felony^  or  breach  of  the  peace ^  it  would  be  fo  much  the  worfe . 
to  refafe  privilege.  Next,  crimes  never  prefcribe  *.  I  will  not  fup- 
pofe oppreflive  King's  Advocates ;  I  need  not  fuppofe  them :  but  I 


*  But  a  contrary  opinion  has  fince  been  given.    See  Macgregor's  cafe  in  1773. 
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may  flippofe,  that  on  the  eve  of  an  ele(5lion,  when  there  is  always 
oppolition,  twenty  or  thirty  of  onr  members  may  be  made  prifoners 
for  fmall  crimes,  and  kept  from  their  duty  in  parliament.  Tanker- 
ville!3  cafe  precifely  in  point :  we  muft  therefore  flop  while  parlia- 
ment is  fitting. 

Co  ALSTON.  The  privilege  of  parliament  is  eflential  to  our  confli- 
tution ;  yet  I  fliall  never  be  for  giving  privilege  where  law  has  not 
given  it.  Whenever  privilege  is  pleaded,  the  pleader  muft  prove  it : 
as  it  has  been  pleaded,  we  muft  determine  it.  If  there  is  privilege, 
we  cannot  take  bail :  if  we  delay  on  other  groimds,  we  muft  take 

bail. 

Privilege  has  never  been  precifely  determined.  In  Wilkes's  cafe, 
there  is  an  extenfion.  I  do  fee  in  the  Englifh  law-books  a  diflindlion 
made  between  crimes  that  are  indi(Slable,  and  crimes  that  are  not. 
I  fee  privilege  is  not  pleadable  againft  indictable  crimes.  Blackftone 
fays  fo.  Jacob's  Law-didlionary  fays  the  fame.  The  Cafe  is  there- 
fore doubtful ;  and  I  think  we  ought  not  to  proceed  without  informa- 
tions. No  cafe  needs  them  fo  much  as  the  prefent,  in  which  we  are 
to  draw  the  line  between  the  liberty  of  the  fubjedl  and  the  privilege 
of  parliament.  Far  am  I  from  faying,  that  1  am  againft  privilege : 
I  rather  incline  to  give  it  in  this  cafe.  We  are  told  this  cafe  is  to  go 
before  the  Houfe  of  Commons;  the  rather  ought  we  to  have  infor- 
mations, that  the  grounds  of  our  opinion  may  be  known  to  all  the 
world ;  for  how  would  it  look,  if  our  judgement  this  day  fhall  dif- 
fer from  that  of  the  Houfe  of  Commons  ? 

Justice-Clerk.  Had  I  any  doubt,  I  would  be  clear  for  infor- 
mations. Privilege  effential  to  the  being  of  parliament.  I  will  hold 
hypothf tically,  in  the  prefent  fhape  of  the  cafe,  that  bribery  is  ac- 
tionable as  now  brought  to  trial ;  and  will  confider  the  cafe  in  that 
light.  The  profecutors,  in  their  anfwers,  have  boldly  maintained, 
That  privilege  is  not  competent  in  any  criminal  matter  whatever. 
They  bring  no  authority  to  fupport  this,  excepting  Blackftone, 
(who  I  fufpefl  is  not  thoroughly  underftood).  The  whole  authors, 
from  Lord  Coke  downwards,   have  taught,  that  privilege  takes  place 
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in  crimes,  fbme  cafes  excepted.  Put  the  cafe  of  arbitrary  times : 
our  fathers  have  feen  them,  and  our  children  may  fee  them  again. 
If  for  fmall  crimes  the  perfons  of  members  are  not  fafe,  the  privi- 
lege of  parliament  is  at  an  end^  Bribery  falls  under  none  of  the 
three  cales  excepted.  It  is  neither  treafon^  felony,  nor  breach  of 
the  peace. 

Cafe  of  Lord  Arundel  ftrong,  and  in  point,  for  a  mifdemeanor. 
The  profecutors  fay,  that  it  v^as  in  a  time  of  confuiion,  and  has 
been  fince  altered  by  many  other  judgements.  That  is  not  £o.  I 
do  not  fee  one.  It  flands  unhurt  from  that  time  to  this  as  the 
ftandard  of  privilege. 

Wilkes's  cafe :   Who  ever  doubted  his  offence  was  heinous  ?     The 

9 

judge  whp  prefided  in  the  court  of  Con[nnon  Pleas  did  not  doubt 
that  it  vvras  a  crime,  but  whether  it  fell  under  the  third  exception. 
The  judgement  therefore  in  Wilkes's  cafe  eftablifhes,  that  privilege 
is  competent  in  crimes. 

The  profecutors  appealed  to  many  here  who  were  prefent  at  the 
determination  of  Wilkes's  cafe  in  the  Houfe  of  Commons  j  and  it 
was  faid  thofe  perfons  muft  know,  that  the  whole  argument  went 
upon  this,  that  privilege  was  competent  in  no  crime.  I  was  a 
member  of  the  Houfe  pf  Conunons,  and  prefent  when  Wilkes's  af- 
fair was  judged ;  and  after  ranfacking  my  memory,  I  cannot  recol- 
le6t  any  one  lawyer  that  maintained  that  general  propofition.  I 
have  been  through  the  whole  books  of  adjournal.  I  muft  fay,  if 
there  be  no  privilege  of  parliament  in  fmaller  crimes,  the  freedom 
of  this  conftitution  ftands  upon  the  moft  flender  foundation. 

i 

The  court,  Dec.  7.  1767,  pronounced  the  following  interlocutor 
on  the  petition.  **  Find,  That  this  court  can  iffue  no  warrant  for 
*'  apprehending  the  perfon  of  George  Dempfter,  Efq;  member  of 
^*  parliament,  nor  for  compelling  him  to  find  hiil  to  appear,  and 
*'  ftand  trial  upon  the  criminal  letters  mentioned  in  the  faid  petition 
**  during  the  fitting  of  parliament,  or  within  the  time -of  privilege  j 
*'  and  therefore  declare  they  will  adjourn  the  diet  of  the  iaid  crimi- 

"  nal 
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*'  nal  letters  from  time  to  time  dtiring  the  continuance  of  (aid  privi- 
*'lege/' 

And  afterwards  "  having  confidered  the  foregoing  refolntion  of 
**  court,  continue  the  diet  at  theinftance  of  Robert  Geddie  and  MrRo- 
**  bert  Macintofh  Advocate,  againft  George  Dempfter  of  Dunnichen, 
*^  Efq;  Advocate,  tili  the  fecond  Monday  of  March  next  to  come ; 
^*  and  orddns  parties,  aflizers,  witnefles,  and  all  concerned,  then  to 
**  attend,  each  under  the  pains  of  law.** 

Againft  th%fe  interlocutors  the  profecutors  entered  an  uppeal  to  the 
Houfe  of  Lords.  It  was  at  this  time  a  moot  point.  Whether  an  ap- 
peal lay  from  the  court  of  jufticiary  ?  This  queftion  was  therefore  re- 
mitted to  a  committee ;  and  before  them  Mr  Macintofh  argued  at 
great  length  for  the  competency  of  his  appeal.  Mr  Dempfter  did  not 
appear  upon  that  occafion.  Tlie  Houfe  of  Lords  did  not,  it  feems, 
at  that  time  chufe  to  determine  the  general  queftion,  as  to  the  coni- 
petency  of  an  appeal  from  the  court  of  jufticiary;  but  being  of  opi- 
nion, that  the  determination  of  the  court  below  was  erroneous,  the 
following  judgement  was  given,  March  7.  1 768.  "  Upon  report  from 
**  the  Lords  committees,  to  whom  it  was  referred  to  confider,  whe- 
**  ther  the  appeal  wherein  Robert  Geddie  junior  merchant,  and  Ro- 
•*  bert  Macintofli,  are  appellants,  and  George  Dempfter,  £fq;  and 
^*  Chriftiana  Adamfbn  *,  are  refpondents,  being  an  appeal  from  two 
**  interlocutors  of  the  court  of  jufticiary  in  Edinburgh,  of  the  7th 
**  December  1 767,  and  alfo  another  interlocutor  of  faid  court,  of  the 
**  14th  of  December  1767,  be  properly  brought,  it  is  ordered  by 
**  the  Lords  Spiritual  and  Temporal  in  parliament  aftembled.  That 
**  the  petitioners  do,  by  themfelves  or  agents,  attend  the  court  of  ju- 
**  fticiary  on  Monday  next,  being  the  day  to  which  the  diet  is  conti- 
"  nued  by  the  fecond  interlocutor,  bearing  date  7th  December  laft  j 
"  and  in  cafe  the  declaration  in  this  firft  interlocutor,  bearing  date 
the  fame  day,  (hould  be  pleaded  as  a^  bar  to  the  due  courfe  of  ju- 
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^  He  and  feverat  other  pcrfoo)  cited  as  ^witnefles  by  the  profecutors*  had  got  a 
4icree  for  their  ejcpenccs. 

3O  «ftice,    . 
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*^*  ftice,  then  that  the  petitioners  do  apply  to  the  fame  court,  to  re- 
**  confider  whether  they  were  authorifed  by  the  common  or  ilatute 
*'  law  of  the  land  to  take  cognifance  of  the  fubjedl-matter,  and  to 
"  make  fuch  declaration ;  and  it  is  further  ordered,  that  the  faid 
**  court  be  at  liberty  to  proceed  nothwithftanding  faid  appeal/' 

The  profecutors  accordingly,  upon  the  14th  of  March,  appeared 
before  the  court  by  their  counfel ;  Mr  Dempfter  not  having  arrived. 
from  London,  the  diet  was  adjourned  till  Friday  the  i^th. 

Mr  Dempfter  having  appeared  that  day,  the  counfel  for  the  profecii^ 
tors  moved,  that  the  criminal  letters  might  be  read,  and  trial  proceed. 
To  this  Mr  Dempfter  anfwered,  "  That  in  moving  a  plea  of  pri- 
"  vilege  he  had  never  any  other  intention,  but  that  he  might  not  be 
"  obftrudled  in  his  attendance  in  parliament,  which  he  confidered 
a  duty  fuperior  to  that  of  any  other  kind ;  that  this  reafbn  had 
now  ceafed^  and  therefore,  that  thoirgh  it  was  his  opinion,  and  her 
could  plead,  that  privilege  of  parliament  extended  to  every  cafe, 
"  except  treafon,'  felony,  and  breach  of  the  peace,  ftill  he  did  not 
^'  defire  to  reft  upon  any  fueh  defence,  but  was  willing  to  go  to  trial 
"  in  fuch  time  as  the  court  fliould  diredl,  having  due  confideration 
^*  to  the  conveniency  of  all  parties  concerned."  Upon  this  the  court, 
pronounced  the  following  interlocutor.  "  Having  confidered  their 
"  interlocutor  of  the  7th  of  December  laft,  with  the  judgement  of 
"  the  Houfe  of  Peers  of  the  7th  of  March  current,  and  what  is  before 
*^  reprefented;  in  refpe<5l  the  defender  does  not  infift  on  his  plea  of 
privilege,  as  fuftained  by  faid  interlocutor,  find  there  is  no  place 
in  this  cafe  to  reconfider  the  ground  of  the  faid  interlocutor ; .  but  in 
"  refpe<5l  of  the  faid  judgement  of  the  Houfe  of  Peers,  they  declare, 
^  That  the  faid  interlocutor  fliall  be  no  precedent  to  any  future  cafe 
:*'  of  the  like  nature,  and  that  the  matter  ftiall  lie  open  to  the  confix 
*^'  deration  of  the  court  upon  any  fuch  future  cafe,  in  the  fame  manr 
. "  ner  as  if  the  faid  interlocutor  had  not  pafled." 

The  criminal  letters  were  then  read:  to  whidt  Mr  Dempfter  plead- 
ed, Not  guilty;  but  the  diet  was  continued  till  Monday  the  21ft, 
apon  an  objedion  from  Mr  Dempfter's  counfel,  That  none  of  the 

profecutor* 
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profecutors  were  prefent ;  for  which  reafbn  they  infifled,  that  the 
diet  Ihould  be  deferted,  as  the  abfence  of  the  profecutors  deprived 
him  of  their  oaths  of  calumny. 

'  Upon  the  2 1  ft  Mr  Geddie  appeared ;  and  a  petition  being  prefer- 
red for  Mr  Macintofh,  fetting  forth  an  excufe  for  his  not  attending, 
that  was  fuftained,  the  competency  and  relevancy  of  the  charge  was 
then  argued  on  the  part  of  the  defender  by  Mr  Maclaurin  *,  Mr 
Dalrymple,  and  Mr  Solicitor ;  on  the  part  of  the  profecutors  by  Mr 
Smith,  Mr  Wight,  and  Mr  Lockhart.  After  the  pleadings  were  o- 
ver,  the  court  faid,  they  would  chufe  to  hav«  the  debate  reduced  in- 
to writing ;  and  therefore  ordered  informations.  * 

The  information  for  the  profecutors,  by  Mr  Wight,  after  narra- 
ting the  procedure  in  the  trial,  and  reciting  the  material  parts  of  the 
libel,  procei^ds  to^anfwer  the  defences  as  follows. 

"  The  frfi  of  the  defences  was.  That  the  libel  was  not  competent, 
in  refpeA  it  was  not  laid  upon  any  particular,  ftatute,  but  upon  die 
common  law,  and  that  the  crime  of  bribery  was  unknown  in  the 
common  law  of  this  coimtry ;  and  in  fupport  of  the  laft  branch  of- 
this  defence,  reference  was  made  to  Sir  George  Mackenzie's  Grimi- 
nals,  p.  1 74.  where  he  mentions  feveral  crimes  guniflied  amongft  the' 
jRomans,  which  he  fuppofes  not  to  be  diredlly  in  ufe  in  this  country ; 
and  the  profecutors  were  called  upon^o  produce  one  inftance  of  a 
trial  brought  before  the  x:ourt  for  this  crime. 

.  But,  in  anlwer  to  this,  it  may  be,  in  the^;j/?  place,  obferved, 
That  as  feveral  ftatutes  have  palled,  inflifting  particular  penalties 
and  punilhments  upon  thofe  who  are  guilty  of  corruption  in  matters 
of  eledlion,  the  libel  muft  be  competent,  in  fo  far  as  it  is  apphcable 
to  thofe  ftatu^s. 

•  It  was  indeed  maintained  upon  the  part  of  the  pannel.  That  no 
indictment  can  be  laid  upon  a  ftatute,  without  libelling  the  fta- 

*  His  argument  was  principally  levelled  againfl  the  poGtion,  That  bribery  is  a  criine,  • 
and  indiftable,  by  the  common  law  of  Scotland.     It  is  ftated  in  the  information  for 
Ac  defender. 

■I  j^G  2  tute 
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tute  itfelf.  But  this  is  a  dodlrine  to  which  the  profecutors  caa  hy 
no  means  ailent.  Statutes  are  part  of  the  law  of  the  realm ;,  and  of 
confequence,  a  libel  that  charges  a  certain  adt  or  deed  to  be  a  crimo 
by  the  laws  of  the  realm,  mull  be  competent,  whether  fuch  a<ft  or 
deed  is  underftood  to  be  of  a  criminal  nature  by  the  common  law^^^ 
eftablifhed  by  a  tracSl  of  decifionj^,  and  invet3erate  confuetude^.  or  by 
a  particular  ftatute,   infli(5ting  a  particular  punifhment. 

To  illuftjcate  this  pofition  fcems  altogether  unneceflary,  Manyi 
a<5la,  of  parliant^ent  have  pajQTed  with  regard  to  the  crime  of  theft^  but. 
few  or  no  indidlment?  are  to  be  met  with  that  libel  any  of  theJGb 
a£ls.  It  is  fufficient  that  they  mention  the  a<El  of  thej^  to  be  a  crimen 
by  the  laws  of  the  realm  in  general.  Many  other  ficailar  inftances 
might  be  pointed  out,  were  it  neceflary ;  but  it  will  be  fufficient  ta 
obferve,  that  the  dodtrine  here  pleaded  for  the  pannel,  mud  refbl^c 
into  this  ab^d  propofition.  That  an  aft  or  deed,  which  tends,  if 
not  to  the  immediate  lubverfion,  at  lead  to  the  imminent  danger  of  _ 
the  conftituticMi,  and  againft  which  fevere  fanftions  and  penalties, 
have  been  enadled  by  ftatute,   is  not  at  crime  by  the  laws  of  the 

realm. 

There  is  indeed  one  diftiniSion  betwixt  libek  which,  are  laid  up^ 
on  the  laws  of  the  realm  in  general,  and  thofe  which  are  exprefsly 
kid  upon  particular  ftatutes,  inflifting  particular  punilhments j^ 
but  this  diftindion  aflfedls  not  the  competency  of  the  libel,  but  the* 
power  and  difcretion  of  the  judges..  The  peculiar  lituation  of  the 
kingdom,  at  a  particular  occafion,  may  render  it  neceflary  for  the 
legiflature  to  enadl  a  feverer  puniihment,  upon  thofe  who  are  guilty 
of  particular  tranfgreflions,  than  what  fuch  tFanigreflions  were  for-- 
merly  underftood  to  merit,  orwas^  impofed  upon  them  by  the  more  . 
ancient  law.  In  inch  cafes,  a  libel  may  be  laid,  either  upon  the? 
laws  of  the  realm  in  general,  or  upon  the  particular  ftatute,  in- 
fliiSting  the  fevere  punilhment.  If  it  be  laid  on  the  ftatute  the 
judges  will  be  bound  to  inflict  that  pun ilhment  which  the  ftatute  en- 
adls.  But  if  it  be  laid  in  general  terms,  they  are  not  bound  to  ex- 
ert any  further  fevcrity  thaa  what  was  underftood  to  be  the  proper 

puniihmeni: 
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punifhment  before  fuch  flatute  was  ena<Sled.  This  is  a  jufl  diflinc*^ 
tion,  founded  ia  reafbn  and  humanity ;  but  to  fuppofe  that  the  li- 
bel is  not  competent,  becaufe  it  does  not  recite  a  particu^r  itatute^ 
infliding  a  particidar  pxmilhment,  feems  to  be  not,  a  little  al>« 
furd. 

In  the  ii^:r/ place.  The  -  profecutors^  with  fubmiilion,  apprehend,, 
that  the  fa<Sls  charged  in  the  criminal  letters,  conflitute  a  crime  by 
the  conunon  law  of  this  country,  independent  of  the  particular  fta- 
tutes  that  have  lately  been  enaded. 

The  counfel  for  the  pannel  were  anxious  to  confine  die  idea  of  the 
word  common  law  within  very  narrow  boimds,  as  if  nothing  was  to* 
be  thereby  underftpod,  but  the  cuftom  and  practice  of  the  country^ 
«(tablifhed  by  judgements  of  the  fupreme  courts ;  and  becaufe  no 
inftances  were  given  upon  the  part  of  the  profecutors,  of  trials  o^ 
this  kind  from  the  books  of  ad^oumal^  they  haftily  concluded,  that 
bribing  was  not  a  crime  at  common  kw. 

But  this  argument  proves  too  much.  There  are  many  crimes, 
known  in  the  law  of  this  country,  and  to  which  fevere  puiufliments^ 
are  aimexed,  that  arc  not  mentioned  in  any  ftatute  whatever.  They^ 
have  indeed  been  frequently  the  fubjed  ©f  trials,  and  the  perfons- 
guilty  of  them  have  been  condemned^  But  how  came  the  firfl  per- 
fon  that  was  tried  for  Inch  crimes  to.  be  condemned  I  No  ftatute: 
could  be  urged  againft  him ;  and  if  the  pannel's  do<Sb:ine  be  true^ 
it  was  equally  impoffible  to  alledge,  that  the  tranfgrefEon  laid  to  hi* 
charge  was  a  crime  at  common  law ;  which,  according  to  his  ar-^ 
gprnifXitj  fuppofes  a  courijb,  of  judgements  in  the  criminal  court,, 
as  the  only  JuccedancujUy  in  cafes  where  there  is  no  pofitive  fta^ 

tuise. 

But  further,  the  profecutors  apprehend  themfelves  tq  be  wdl  in* 
titled  to  maintain,  that  the  fads  charged  in  the  prefent  libel  are- 
criminal  by  the  common  law  of  this  reahn,  in  refpeA  that  bribery 
was  a  crime  J^y  the  hc^  of  the  Romans,  which,  in  feveral  adls  of 
pariiament,  is  admitted  to  be  the  common  law  of  the  kingdom,  and; 
which,   according  to  the  writers  of  this  country,   both  lawyers  and: 

hiftorians^ 
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hiftorians,  is  acknowledged  to  be  our  rule,  where  our  own  ftatutcs 
and  cuftoms  are  filent  or  deficient.  See  Skene's  Annotations  upon 
Regiavi  Majcjlatcm,  L  i.  c.  7.  ver.  2.;— Craig,  I.  i.  dieg.  2.; — Lejlie, 
/.  i;  cap.  leg.  Scot. — Boet.  I.  5.  Hi/l. — Carrier,  de  Scot.  doSlr.  I.  2.  cap.^ 
— Nor  will  the  paflage  quoted  from  Sir  George  Mackenzie's  Cri- 
minals avail  the  pannel :  for  though  he  ranks  the  crimen  ambitus  a- 
mongft  thofe  which  are  not  direcflly  in  ufe  with  us,  which  was  ex- 
tremely natural,  confidering  how  little  it  was  pradifed  in  his  days ; 
yet,  in  the  latter  part  of  his  obfervations,  he  plainly  fhows  it  to  be 
his  opinion,    that  it  was  punifhable  in  this  country  as  well  as  a- 

rnongft  the  Romans.! His  words  are,    "  And  fince  commiffioners* 

^^  for  parliaments,  and  magiftrates  of  towns,  are  ftill  elecfled  by  plu- 
"  rality  of  fuffrages,  I  fee  not  why  fuch  as  bribe  the  eledlors  may 
^^  not  be  liable  to  the  fame  accuiation.  The  punifliment  of  this 
*^  crime  was  deportation  ;  which  was  much  like  our  baniftiment : 
**  and  in  the  lelTer  towns  it  was  punifhed  by  a  fine  of  a  hundred 
^*  crown?,  'and  infamy.  And  fince  it  is  a  kind  of  bribing,  I  think 
"  it  fhould  be  punifhed  with  us  as  fuch." 

That  bribery  in  naatters  of  election  was  a  crime  prior  to  the  fta- 
tutes  which  have  been  particularly  direifled  to  the  prevention  of  it, 
is  likewife  clear  from  the  preamble  of  the  a<5l  of  George  II.;  which 
begins  with  the  following  words  :  "  Whereas  it  is  found  by  expe- 
'*  rience,  that  the  laws  already  in  being  have  not  been  fufficient  to 
*'  prevent  corrupt  and  illegal  practices  in  the  eleSion  of  members 

"  to  ferve  in  parliament,"  &c. Thefe  words  plainly  fliew,   that 

this  ftatute  was  by  no  rpieans  creative  of  a  new  crime,  formerly  im- 
known  in  the  law ;  and  that,  on  the  contrary,  it  was  only  enadled 
.to  give  a  new  remedy,  by  inferring  certain  penalties  and  difquahfi- 
cations,  and  making  it  in  cflTed  the  objed  of  a  civil  adion  to  any 
common  informer.  .        ^ 

The  couniel  for  the  pannel  endeavoured  Kkcwife  to  fupport  this 
plea  of  incompetency  by  analogy.  They  obferved,  that  no  profecu- 
fion  lies  at  common  law  aguinft  ufurers  or  finugglers, '  although  fuch 

perfons 


I  I 


March  1768.        Macintosh,  &c.  againft  Demkter.  4^3 

perfons  may,   with  the  flricfleft  propriety,  be  confidered  as  gxiilty  of 
criminal  adls. 

But  with  refpe6l  to  ufurers,  the  counfel  for  the  pannel  feem  to 
have  altogether  mifapprehended  the  law.  It  appears  indeed,  •  that 
by  our  old  law,  ufury  could  not  have  been  made  the  foundation  of 
a  profecution  during  the  ufurer  s  life  ;  but  in  cafe  he  repented  not 
before  his  death,  his  whole  moveable  goods  and  chattels  were  for- 
feited to  the  Kitig,  and  his  heirs  were  likewife  deprived  of  his  heri- 
tage, as  appears  from  the  Regiam  MajeJlaUm^  I.  2.  cap.  54.  Befides, 
the  ftatute  of  James  VI.  pari.  11.  cap.  52.  which  is*  the  firft  adl  of 
parliament  made  againft  ufurers,  appoints  them  to  be  punifhed  conr- 
form  to  the  laws  of  the  realm ;  which  fhews,  that  at  that  time  it 
was  underftood  to  be  a  crime  at  common  law. 

Nor  can  the  panndl- avail  himfelf  in  the  fmalleft  degree,^  of  the  de- 
claration made  by  the  juftices,  in  the  cafe  of  Hugh  Roxburgh,  as* 
•  ftated  by  Sir  George  Mackenzie,,  in  his  title  of  UJury ;  becaufe  ia 
that  cafe  the  queftion  was  not,  Whether  ufury  was  punifliable  as ' 
a  crime  ?  but  only.  Whether  the  taking  more  intereft  than  L.  6 
\ per  cent,  could  infer  ufury,  as  the  aifl  1649,  by  which  intereft 
was  reduced  to  fb  low  a  rate,   was  refcinded  after  the  Reftdration  ? 

Again,  with  regard  to  finuggling,,  the  profecutors  can  by  no 
means  agree,  that  it  is  not  an  o£fence  even  at  common  law,  and  as 
fvich  the  proper  fubje(5l  of  a  criminal  profecution  ;  though  no  cafe 
may  hitherto  have  occurred,  where  it  was  thought  expedient  to 
bring  fuch  offenders  to  trial,  otherwife  than  by  profecutions  upon 
the  revenue-ftatutes,  for  recovery  of  die  forfeitures  and  penalties 
thereby  inflicted.  It  is  a  fpecies  of  theft,,  wHereby  the  crown  is  de- 
frauded of  its  juft  rights,  by  the  criminal  acS  of  the  pcrfon  giiilty  j. 
and  therefore,  as  every  other  offence  of  that  nature,  committed  a- 
gainft  the  ftatute- law  of  this  country^  and  whereby  third"  parties 
fuffer  damage,  might  be  criminally  profecuted.  But  be  that  a^  it 
will,  no  argument  can  from  then<:e  proceed  by  analogy  to  the  cafe 
in  hand. 

Bribery 
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Bribery  in  matters  of  'cletftion,  is  a  tranfgreffion  of  a  very  dif- 
ferent nature,  tending  not  only  to  corrupt  the  morals  of  the  people 
In  general,  bvpt  litewife  dangerous  in  the  higheft  degree  to  the  con- 
ftitution  itfclf.  For,  as  is  well  faid  by  an  eminent  writer  on  the  cri- 
minal law  of  England,  *'  Nothing  can  be  more  palpafbly  prejudicial 
^*  to  the  good  of  the  public,  than  to  have  places  of  the  higheft  con- 
'**  cemment,  on  the  due  execution  whereof  the  happinels  of  both 
**  King  and  people  doth  depend,  difpofed  of,  not  to  thofe  who  are 
*'  moft  able  to  execute  them,  but  to  thofe  who  are  moft  able  to  pay 
^^*  for  them  :  nor  can  any  diing  be  a  greafter  difcouragement  to  in- 
**  duftry  and  virtue,  than  to  fee  thofe  places  of  truft  and  honour, 
^*  which  ought  to  be  the  rewards  of  thofe,  who,  by  their  induftry 
^*  and  diligence,  have  qualified  themfelves  for  them,  conferred  on 
**  fuch,  who  have  no  other  recommendation  but  tliat  of  being  the 
^*  higheft  bidder.  Neither  can  any  tiling  be  a  greater  temptation 
**  to  officers,  to  abufe  their  power  by  bribery  and  extortion,  and 
^  other  a£ls  of  injuftice,  than  the  confideration  of  the  great  ex- 
**  pence  they  were  at  in  gaining  their  places,  and  the  necefEty  of 
*•  fometimes  ftraining  a  point,  to  make  their  bargain  anfwer  their 
**  expeiftation.*' 

It  was  further  argued  iipon  the  part  of  the  pannel,  That  as  the 
ftatute  of  the  2d  of  the  late  King,  impofing  penalties  and  difquali* 
fications  upon  thofe  who  fhould  be  guilty  of  corruption  in  the  clec- 
tioti  of  a  member  of  parliament,  was  extended  by  the  a6l  of  the  16th 
of  his  late  Majefty  to  the  eledlion  of  commiflioners  from  boroughs, 
it  from  thence  appears,  that  bribery  in  the  dedlion  of  magiftrates 
and  counfellors,  was,  tx  fropofito^  omitted ;  and  that,  on  that  ac- 
count, the  criminal  letters  are  altogether  incompetent,  in  fo  far  as 
they  charge  the  pannel  to  have  been  guilty  of  bribery  in  order  to 
influence  the  laft  Michaelmas  eleftion. 

But  to  this  an  obvious  an^^rer  occurs,  viz.  That  the  criminal  let- 
ters are  not  laid  upon  thefe  ftatutes  in  particular,  but  upon  the  laws 
of  the  realm  in  general ;  and  if  bribery  in  the  election  of  a  commif* 
jlonef  or  delegate  from  a  borough,  is  a  crime  at  common  jiaw,  e- 
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very  adt  of  bribery  committed  with  the  fame  view  muft  be  equally 
criminal :  and  it  is  particularly  charged  in  the  prefent  cale,  that  the 
bribery  committed  at  the  annual  Michaelmas  ele<5lion  was  done  with 
the  view  of  fecuring  to  the  pannel  a  majority  of  votes  in  the  eledlion 
of  a  commiflioner  or  delegate  to  be  cholcn  by  the  borough.  How 
far  the  objection  might  go,  had  the  criminal  letters  been  laid  upon 
the  ftatutes  only,    it  is  not  hujus  loci  to  inquire. 

The  next  defence  dated  for  the  pannel  was,  That  by  the  eftablifh- 
ed  pradlice  of  the  criminal  court,  every  profecution  muft  be  brought 
cither  at  the  inftance  of  his  Majefty's  Advocate,  or  in  the  name  of  .a 
private  party  having  intereft  ;  but  that  the  prefent  profecution  was 
brought  by  private  parties,  who  qualify  no  intpreft,  and  who  con*- 
clude  merely  ad  vindi^am  publicam. 

The  counfel  for  the  pannel  feemed  to  lay  their  chief  ftrefs  upon 
this  plea,  arid  fpoke  to  it  at  great  length.  They  obferved,  that  even 
in  republics^  the  bad  confequences  arifing  from  admitting  popular 
actions  were  very  foon  difcovered  :  That  in  order  to  prevent  theie 
confequences,  an  oath  of  calumny  was  firft  invented  ;  and  that  not 
being  fuflScienj:,  the  fubfcripttQ  {n  crimen^  by  which  the  profecutor 
bound  himfelf  to  fuffer  the  punilhment  of  the  law,  in  the  event  of 
his  failing  to  convidl  the  pannel,  was  found  neceflary  to  put  a  ftop 
to  wanton  and  vexatious  anions :  That  this  laft  remedy,  however, 
came  not  only  to  be  a  complete  bar  to  falfe  accufatiops,  but  likewife 
a  total  prohibition  of  profecutions  at  the  inftance  of  private  perfbns, 
no  inan  being  willing  to  venture  his  life  and  fortune  in  bringing  to 
punifhrnent  a  criminal  who  had  done-him  no  perfonal  injury,  how- 
ever beneficial  it  (night  be  to  the  ftate  to  have  the  criminal  deftroyed ; 
and  therefore,  in  all  modern  govp miixents,  it  was  an  eftabliflied  fy- 
ftem  to  rejedl  popular  adlions  :  That  in  England,  though  every  man 
may  prefent  a  bUl  to  a  grand  jury,  yet  that  jury  muft  find  the  bill 
true,  before  a  perfon  accufed  of  a  crime  can  be  brovTght  to  a  petty 
jury;  -and  that  n,o  information  can  be  ftled,  in  matters  .criminal, 
but  by  the  attorney- general,  eoc  officio^  or  upon  leave  given  by  the 
court :  That  in  this  part  of  the  united  kingdom,  the  King's  Adyo* 
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cate  flands  in  place  -of  the  grand  jury  j  and  that  althcjugh  he  cannot 
refufe  his  concurrence  to  a  party  having  intereft  to  profecute,  no 
example  can  be  given  of  a  private  profecution  having  be^i  fuftained 
in  this  court,  except  where  an  intereft^  either  in  property,  perfon 
or  characEler,  has  occurlred :  That  the  fuftaining  the  titles  of  the  pre^ 
fent  profecutors,  would  be  allowing  a  precedent  for  thefe  popular 
adions,  which  the  laws  and  conftitution  of  this  kingdom  have  fei 
wifely  endeavoured  to  reflrain ;  and  that  the  criminal  court,  in  that 
event,  Would  be  haraffed  with  an  infinity  of  wanton  and  grouiKlle&- 
profecutions. 

In  anfwer  to  this,  the  profecutors  will  readily  admit  the  fiiperior 
wifdom  of  modern  governments,  in  appointing  a  calumniiaor  pubiims: 
for  the  profecution  of  public  crimes^  and  in  refferaining  thofo  whO: 
can  qualify  no  int^eft,  aaciore  than  any  other  individual,  from 
mairitaining  criminal  profecutions^ :  but  at  the  fame  time  they  ap- 
prehend, that  it  would  be  of  equally  dangerous  confcquence,  to  coa*- 
fine  what  is  called  an  intereft  within  too  narrow  limits^  elpecially  ia 
crimes  which  have  an  immediate  tendency  ta  ailed  the  well-being 
of  the  conftitution  :  and  it  will  apj>ear,  upon  rejflelSion,  that  the 
dodlrine  laid  down  by  the  pannei's  coxmfel  goes  too  far. 

It  will  not  be  denied,  that  a  fon,  or  any  other  near  relation,  » 
intitled  to  profecute,  in  his  cmn  name,  for  murder  j  yet  it  cannot 
be  faid',  that  fuch  proi'ecutor  is  hurt,  either  in  his  perfon,  goods,  or 
charadler ;  and  the  criminal  profecution  can  go  no  further  than  to 
obtjiin  public  vengeance.  It  is  true,  indeed,  that  he  is  conneded  by 
family  with  the  perfon  murdered  ;  and  therefore  a  new  intereft  ap- 
pears ;  and  of  confequence  it  would  feem  to  follow,  that  every  per- 
fon who  can  £how,  that  he  has  a  connedlion  with  the  fubjed:  of  the 
-profecution,  which  the  lieges  in  general  have  not,  muft  have  an  in- 
tereft to  maintain  the  ^jdion  in  his  own  name,  wdthout  the  inftance 
of  his  Majefty*s  Advocate, 

To  apply  this  principle  to  the  prefent  cafe,  it  will  only  be  necefla- 
xy  to  confider  the  crharader  in  which  the  profecutors  appear  on  the 
face  of  the  criminal  letters. 

Mr 
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Mr  Geddie  was  a  bailie  in  the  borough  at  the  very  time  of  the 
tranfgreffions  which  are  the  fubjedl  of  the  prefent  profecution  :  he 
falls  therefofe  to  be  confidered  as  one  of  the  guardians  and  protestors 
of  the^recdom  and  independency  of  the  borough  :  it  was  his  duty 
to  maintain  them  by  every  lawful  means ;  and  it  was  equally  his 
duty  to  take  every  meafure  that  might  have  the  eScA  to  prevent,  in 
time  coming,  •  an  attack  upon  the  purity  or  chaftity  of  the  borough, 
or  upon  the  morals  of  its  inhabitants.  But  no  other  method  could 
be  fo  efFedhial  for  that  purpofe  as  a  criminal  profecution  of  this  kind. 
The  wifeft  laws  arc  of  no  fignificance,  unlefs  they  are  carried  into 
execution ;  where^  one  exampk  of  public  juftice  upon  the  tranf- 
grtflbrs  pf  thefe  law5,  may  be  the  means  of  rendering  a  fecond  ex- 
ertion, of  them  altogether  unueceflary. 

« 

Let  it  be  fuppofed,  that  the  Michaelmas  elecSlion  of  magiflrates 
and  counfellors  had  been  overawed  by  force,  and  that  thereby  Mr 
Dempfter  had  been  able  to  introduce  fuch  a  fet  of  magiftrates  and 
counfellors,  as  would  lecure  to  hina  a  majority  of  votes  in  the  elec- 
tion  of  ,a  delegate  to  bie  chofen  by  the  borough ;  would  it  not,  in 
that  event,  have  been  competent  to  Mr  Geddie,  as  one  of  the  chief 
magiftrates  of  the  place,  to  have  maintained  a  criminal  profecution 
againft  thofe  who  had  ufed  the  force  ?  It  is  humbly  thought,  that 
fuch  profecution  would  have  been  perfedly  competent :  and  if  fo, 
it  is  difficult  to  conceive  why  it  ihould  not  be  equally  competent  to 
him  to  profecute  thofe  who  have  been  guilty  of  bribery  for  the  like 

piirpofes. 

Again,  with  regard  to  Mr  Macintolh,  he  had  declared  himfelf  a 

candidate  for  being  chofen  to  ferve  as  member  of  parliament  for  the  . 
diftridl,  before  any  of  the  ads  of  bribery  libelled  had  been  commit- 
ted and  was  chofen  a  guild-counfellor  of  the  borough  of  Cupar  in 
Fife  at  the  laft  Michaelmas  eledion,  and  put  upon  the  leet  for  the 
office  of  provoft  :  unlefs  therefore  he  can  be  allowed  to  have  an  in- 
tereft,  it  is  abfblutely  impoffibk  to  figure  an  intereft  that  any  pri- 
vate party  can  have  to  profecute  for  a  crime  o£  this  nature.  The 
bribery  was  diredlly  levelled  at  him,  and  was  praclifed  with  no  other 
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view  than  to  overturn  the  intereft  he  had  eftablilhed  in  the  borough^ 
and  to  fecure  to  the  pannd  a  majority  of  voices  in  the  ele<5lion  of  the 
delegate. 

It  was  indeed  obferved,  that  the  lofs  which  Mr  Macintoiji  hay 
fuffered,  may  be  repaired  by  the  civil  a(fUon  depending  before  the 
court  of  feffion.  But  that  is  a  matter  of  no  confequence  to*  the  pre- 
fent  queftion.  A  perfon  whofe  goods  have  been  ftole,  may  fue  for 
reftitution  before  the  civU  court ;  nay,,  he  may  vindicate  them  from, 
a  third  party  :  but,  this  notwithftanding,  he  will  be  intitled  to  main-^ 
tain  a  criminal  profecution  againft  the  thic£  ad  fuindiSiam  piAlicam^ 

The  prpfecutors  will  beg  leave  to  mention  an  example  of  a  crimi- 
nal profecution  fuftained  at  the  inftance  of  a  private  party,  where 
his  intereft  was  much  more  renM)te  than  theirs,  viz.  the  caie  of  Mr 
Lockhart  of  Lee,  who  maintained  a  criminal  adlion  at  his  own  in— 
ftance  againft  certain  perfons  who  had  been  guilty  of  riots  in  the 
town  of  Lanerk,  in  oppofition  to  the  fettlement  of  a  Reverend 
Gentleman,  to  whom,  as  patron  of  the  parifh,  he  had  given  a  pre- 
fentation.  It  cannot  be  laid,  that  Mr  Lockhart  was  by  thefc  riotg 
hurt,  either  in  his  perfon,  goods,  fkmily,  or  character :  yet,  this 
notwithftanding,  his  connexion  with  the  caufe  of  the  riots  was 
deemed  a  fufficient  intereft  to  intitle  him  to  maintain  the  luit  •  and 
feyeral  of  the  pannels  were  found  guilty,  and  condemned. 

Nor  will  the  allowing  perfons  to  profecute,  who  have  fuch  an  in- 
tereft as  the  prefent  profccutors,  ever  be  attended  with  any  bad 
confequences.  The  concurrence  of  his  Majefty's  Advocate  is  ab- 
Iblutely  required  :  and  although  few  inftances  may  be  founds  where 
it  has  been  neceflary  for  him  to  refufe  that  coneurrcnce ;  yet  if  he 
is  fatisfied,  and  can  fhow,  that  there  is  no  foundation  for  a  profecu- 
tion, he  mtrft  certainly  be  intitled  to  with-hold  it.  It  is  made  ne- 
ceflary,-in  order  to  give  a  ^  check  to  private  parties,  whofe  refent- 
ment  may  fometimes  carry  them  beyond  proper  bounds.  It  is 
therefore  abfurd  to  fuppofe,  that  he  is  obliged  to  grant  it  in  every 
cafe.  On  the  other  hand,  the  prbfecutors  will  be  allowed  to  fay 
that  if  the  objeiaiion  made  to  their  title  jQiall  be  fuftained,  no  profe- 
cution 
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cution  of  this  kind  may  probably  ever  take  place.  Tranfgreffions  of 
this  nature,  however  prejudicial  to  the  conftitution,  are  become  too. 
common  to  be  viewed  by  the  generality  of  the  people  in  that  light 
in  which  they  ought  to  appear :  and  perhaps  a  public  officer  might 
be  thought  rather  too  rigorous,  were  he,  of  his  own  accord,  to  ap- 
ply to  the  criminal  courts  againft  the  ofienders,  who  are  generally 
men  of  rank  and  fortune,  and  who,  were  it  not  for  their  error  in  o- 
verlooking  the  confequences,  and  bad  tendency  of  their  mifcondudl 
in  that  particular,  would  be  moft  worthy  of  the  public  eftecm : 
an4  the  profecutors  will  be  allowed  to  think,  that,  on  that  account,. 
it  would  be  more  expedient  to  fuftain  the  title  of  thofe  who  axe  im- 
mediately afFeded  with  the  confequences  of  the  bribery,  and  who 
are  connefted  as  magiftrates  and  counfellors  with  the  borough 
where  it  has  been  praftifed,,  than  to  find  that  they  have  no  intereft 
toprofecute. 

It  was  obferved  by  one  of  the  counfel  for  the  pannel.  That  Sir  John 
Gordon  had  admitted  his  having  no  intereft  to  profecute  as  a  pri- 
vate party,  when  he  infilled,  that  the  Lord  Advocate  fhould,  at  his 
own  inftance,  profecute  a  gentleman  upon  the  common  law,  who 
was  accufed  of  having  been  guilty  of  corruption  in  a  northern  bo- 
rough*  But  Sir  John  Gordon  was  no  magiftrate  or  counfellor  of 
thafr  borough,  nor  had  he  any  connexion  with  it  j  he  was  only  qui^ 
libet  ex  populo :  and  as  thofe  in  whofe  name  the  civil  profecution 
had  been  carried  on,  were  unwilling  to  become  profecutors  in  a  cri- 
minal adlion,  he  had  no  other  method  left,  but  by  applying  to  the 
public  profecutor  to  take  up  the  cudgels  for  the  public  intereft.- 

The  only  other  defence  pleaded  upon  the  part  of  the  pannel  was, . 
That  the  libel,  fb  far  as  it  fubfumed,  that  he  had  attempted  to  cor- 
rupt, or  attempted  to  procure,  and  made  offers  which  were  not  ac- 
cepted of,  was  clearly  not  relevant*     , 

The  profecutors  will  readily  agree,  that  a  mere  intention  to  com- 
mit  a  crime,  where  no  ouvert  acl  is  done,  with  a  view  to  carry  it 
into  execution,  is  not  the  lubjed  of  punifliment.  It  is  indeed  im- 
poflible  to  prove  fuch  Intention ;  and  even  though  it  were  capable 

of 
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of  proof,  it  ought  to  be  prefumed,  that  he  who  had  done  nothing 
to  carry  it  into  execution,  had  immediately  repented  of  it.  But 
the  cafe  is  very  diflferent,  where  not  only  an  intention  is  conceived 
in  the  mind,  but  likewife  an  attempt  made  to  execute  that  intention* 
In  that  cafe,  there  is  no  room  for  the  prefumption  of  repentance, 
and  punifliment  ought  to  be  inflidted ;  though,  no  doubt,  the  mea- 
fare  thereof  ought  greatly  to  depend  upon  the  nature  and  mode  of 
the  attempt. 

That  this  was  the  dodlrine  of  the  Roman  law,  there  cannot  be  a 
doubt.  Many  texts  might  be  quoted  in  proof  of  it ;  but  two  or 
three  only  fhall  be  mentioned.  In  /.  x.  pr.jff^.  De  extraord.  crim.  it.  is 
fkid,  "  Solicitatores  alienarum  nuptianmi,  itemque  matrim<Hiiorum 
**  interpellatores^  et  fi  cffe<Slu  fcderis  potiri  non  pofFunt,  propter  vo- 

"  luntatem  perniciofae  libidinis  extra  ordinem  puniuntur." And 

in  fedl.  2.  of  the  fame  law,  "Qui  puero  ftuprum,  abdudlo  ab  co 
vel  corrupto  comite,  perfuaierit,  am  inulierem  puellamve  intcr- 
pellaverit,  quidve  impudicitiae  gratia  fep erit,  donum  prsebuerit, 
pretiumve,  quo  is  perfuadeat :  dederit,-  perfedlo  flagitio,  puniun* 
tur  capite ;  imperfedlo,  in  infulam  deportantur :  comipti  comites 
**  fummo  fupplicio  adficiuntur.*' 

The  Lex  Cornelia  dejicariis^  likewife  not  only  puniihed  thofe  who 
were  guilty  of  adlual  murder,  but  alfo  thofe  "  qui  homines  ofcci- 
"  dendi  furtive  faciendi  caufa  cum  telo  ambulaverint  \  I.  i.  Ad  Leg. 
"  Cornel,  defic.  et  'uenejicr  Or,  "  Qui  venenum  necandi  hominis 
**  caufa  fecerint,  vel  vendiderint,  vel  habuerint." 

The  different  degrees  of  punifliment  to  be  inflicted  on  thofe  who 
attempted  to  commit  crimes,  are  accurately  laid  down  by  PufFen- 
dorfF,  in  his  treatife,  De  jure  naturae  ef  gentium^  lib.  8.  cap.  3.  §  i8, 
**  Circa  fingula  horum  delidlorum  primuni  locum  obtinent  delida 
'*  confummata ;  poftremum,  quar  ad  a<Slus  aliquos,  non  tamen  ulti- 
**  mum,  procefTenmt,  in  quibus  tanto  quodque  eft  'gravius,  quo 
**  ulterius  procefEt.  Ubi  obfervandum  naturaliter  propofitum  et 
"  defiderium  facinus  aliquod  patrandji,  haiidquaquam  pari  gravita-* 
^  te  cum  ipfo  fsicinore  perfefto  cenferi  poflc  j  quippe  cum  longe  a-- 

"  trocior 
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**  troclor  {dh  mali  faci^  animo  repraefentat.  Quando  igitur  ali- 
^*  quando  voluntas  fadlo  aequipollere  dicitur,  id  intelligendum  eft  de 
**  ilia  voliantate  qux  cum  extremo  conatu  conjundla  eft  ;  fie  ut  inter 
**  hanc,  et  eventum  facinoris,  nulla  nova- voluntatis  operatio  locum 
**  habuerity  et  fi  fucceflus  deflinatus  defecerit.'* 

The  lame  dodiiine  is  laid  down  by  Sir  George  Mackenzie,  in  hi^s^ 
treatifcof  Criminals,  tit,  i.  §  4.  ''It  is  likewife  much  debated,  whe- 
ther an  endeavour  to  commit  a  crime  be  a  crime,  albeit  the  efFec^ 
follow  not,  and  albeit  it  be  a  rule  in  the  civil  law,  that,  in  malef^ 
CM  fuolwttas fpe^atur^  non  exitus^  /•  i.  §  14,  Dinjus.ff.  ad  kg.  Com. 
^  de^car. ;  yet  it  is  generally  concluded  by  the  pradlicians  of  all  na- 
"  tioas,  thatjin^fex  amatus^  or  endeavour,  is  not  now  punilhable  by 
"death;  Clar.  qu^efi.^i.  Gothofr.  ^  Conatus.  But  for  clearing  thi&* 
according  to  the  principles  of  realbn,  I  ftiall  form  thefe  conclu- 
^ons  :  jirji^  That  all  endeavour  is  an  oiJence  againft  the  common- 
*  wealth,  .though  £i:6thing  follow  thereupon  ;  albeit  fometimes  the 
puniftmient  be  connived  at,  or  mitigated,  according  to  the  leve^ 
ral  degrees  of  malice  :  but  that  it  is  in  itielf  •  crirbinal,  appears 
•'  from  this,  that  fimple  defign  is  puniihable  in  treafon,  and  fome 
*'  other  atrocious  crimes ;  becaufie  in  thefe,  efpecially  in  treafon,  it 
"  would  be  toalate  to  provide  a  remedy  when  the  crime  is  commit- 
•*  ted.  Second^  In  lefs  atrocious  crimes,  the  defign  is  punijCbed,  if 
**  the  committer  proceeded  to  a(5l  that  which  approached  nearly  to 

*'  the  crime  itfelf,  ft  de'uentiimjit  ad  aSium  malejicio proxinvum. But  ' 

"  this  is  not  fmplex  canatui^  but  in  effedt  is  a  leirer  degree  of  the 
^'  crime  to  which  rt  approaches ;  as  if  a  thief  have  put  ladders  to  the 

« 

"  houfe  which  he  refolvcd  to  rob;  or,  if  he  mix  poifon,  but  the 
•*  potion  be  fpilt  upon  the  ground  by  an  accident:  And  albeit  it  be 
*'  commonly  received,  that,  even  in  theie  cales,  aff^efius  non  efi  pu-^ 
**  niendusftne  effeHu^  by  the  fame  punilhment  with  the-  crime  de* 
^^  figned;  yet  I  would  diftinguifh  in  this  betwixt  an  effect  difap^ 
"  pointed  by  an  intervening  accident,  and  that  which  is  ftopped  by 
**  the  repentance  of  the  committer  yiov  where  the  defign  was  only 

difappointed. 
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**  difappointed,  I  think  the  ordinary  punifhments  fhould  not  be  re- 
^  mitted,  in  caies  ubi  deventum  ejl  ad  aHtim  proximutny 

After  what  has  been  faid,  it  will  require  few  words  to  fliow,  that 
he  who  attempts  to  corrupt,  by  offers,  or  promifes,  of  money  or  re- 
wards, is  equally  guilty,  whether  thefe  offers  or  promifes  are  ac- 
cepted or  not.  He  has  done  every  thing  upon  his  part  to  the  com- 
pletion of  the  crime ;  and  he  ought  not  to  be  allowed  to  .avail 
himfelf  of  the  virtue  of  thofe  to  whom  the  offers  or  promifes  were 
made. 

The  crime  mofl  fimilar  to  that  which  is  the  fubjedl  of  the  prefent 
profecution,  is  the  bribing  of  judges. ;  and  the  fame  author  who  was 
lafl  appealed  to,  lays  it  down  as  an  eflablifhed  rule,  That  the  attempt, 
•  ubi  peruenit  ad  a6ium  proximutn^  is  equally  punifhable  as  if  it  had 
taken  effedl :  "  H^  alfb  who  corrupts  the  judges  is  puftifhable  with 
"  the  punilhment  of  falfehood,  ^Glojf.  ad  /.  ^i  expUcandiy  c.  De  accuf. 
"Which  holds,  though  the  judge  accept  not  the  bribe:  he  is  pu- 
"  nifhable  if  he  endeavours ;  peruenit  ad  afium  proxifnunt\  Menoch.  De 
*'  arb.  caf.  343.^     Mackenzie'^  Criminals ^  lib.  i.  tit.  2$.  §  3, 

The  information  for  Mr  Dempfler,  by  Mr  Solicitor,  is  as  follows. 

"  The  pannel  flands  accufed  and  indidled,  at  the  inflance  of  the 

two  profecutors  above  named,  for  various  a6ls  of  bribery  faid  to 

have  been  adlually  committed,  and  others  attempted  to  be  commit- 

'  ted,  on  occafion  of  the  annual  eledlion  of  magiftrates  and  counfellors 

in  the  borough  of  Cupar  at  Michaelmas  laft.  .  • 

As  this  inforination  refpe<5ls  fbme  preliminary  queflions,  we  are 
not  now  at  liberty  to  challenge  the  fads  contained  in  the  indiftmcnt. 
Thefe  muft,  in  hoc  Jiatu^  be  taken  for  granted  ;  but  your  Lordfhips 
know,  that  in  •  arguing  upon  the  relevancy  of  them,  neither  the 
truth  nor.  the  juflice  of  them  are  underlfcood  to  be  acknowledged  or 
admitted. 

The  different  judicial  fleps  which  have  taken  place  fince  the  execu- 
tion of  the  criminal  letters,  are  fet  forth  in  the  information  .on  the 
part  of  the  profecutors  j  and  therefore  as  it  is  uonecefFary,  it  would 

'    be 
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be  improper,  again  minutely  to  recite  them.  There  is  only  one  par- 
ticular obfervation  in  the  courfe  of  the  narrative,  which,  in  jnflice 
t?o  Mt  Dempftcr,  his  counrel  cannot  allow  to  pafs  without  animad- 
verfion.  It  is  infinuated.  That  if  he  had  been  confcroust>f  his  inno- 
cence, he  would  have  embraced  the  earlieft  opportunity  of  goino-  to 
trial,  and  would  not  have  retarded  the  fpecdy  conclufion  of  it,  by 
pleading  his  fituatton  as  a  member  of  parliament. 

But  Mr  Dempfter  is  in  the  judgement  of  your  Lordlhips,  how  far 
there  is  the  fmalleft  foundation  for  this  obfervation.     It  was  to  the 
profecutors  a  matter  of  abfolute  indifference,  whether  the  trial    if  at 
all  to  proceed,  fhould  go  on  in  the  month  of  December  or  March  • 
and  Mr  Dempfter  never  pled  his  charader,  as  a  member  of  parlia- 
ment, farther  than  that  he  ftiould  not  be  obftrudted  in  his  attendance 
during  the  fitting  of  the  fefTion  of  parliament ;  but  he  was  always 
willing,  and  voluntarily  declared  fo  the  very  firft  opportunity  after 
his  duty  in  parliament  was  over,  to  undergo  the  judgement  of  your 
Lordfhips  upon  the  criminal  letters  with  which  he  is  charged.     But 
fo  long  as  the  feffion  of  parliament  remained,  he  would  have  confi- 
dered  himfelf  as  aAing  a  part  unworthy  of  his  feat,  if  he  had  allow- 
ed any  great  conftitutional  qucflion  relative  to  the  privilege  of  par- 
liament to  be  indiredlly  injured  in  his  perfon. 

The  general  argument  which  the  counfei  for  the  pannel  maintain- 
ed at  the  pleading  upon  the  relevancy  was,  That  this  indidment  could 
not  pafs  to  the  knowledge  of  an  affize,  in  refpedl,  not  only  that  the* 
crimes  charged  were  unknown  in  the  common  law  of  this  country 
upon  which  the  indi(5lment  is.  laid,  but  likcwife,  that  the  intereft  up- 
on which  the  profecutors  pretended  to  fue  was  fuch  as  the  criminal 
law  of  this  country  did  not  acknowledge.     It  was  further  objefted 
That  although  bribery  itfelf  fhould  be  thought  indidable  at  common 
law,  ftill  the  whole  &f  the  indidment  muft  fall  to  the  ground,  in  fo 
fkr  as  it  charges  bare  and  unfuccefsful  attempts  to  corrupt,  which 
were  not  of  fuch  a  nature  as  to  be  profecutable  in  this  flipreme  cri- 
minal court ;  efpecially  at  the  inftauce  of  private  profecutors,  who 
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in  no  event  could  qualify  the  finalleft  injury  or  damage  from  thofc 
attempts. 

It  is  propofed  in  this  information,  to  bring  the  fame  points  under 
th?  confideration  of  your  Lordfhips,  in  the  order  above  fuggefted  ; 
which,  in  xhtjirji  place,  leads  to  examine  how  far  this  crime  is  com- 
petent  or  known  as  a  crime  in  the  common  law  of  Scotland. 

In  entering  upon  this  argument,  the  counfel  for  the  pannel  feel 
themfelves  treading  upon  very  delicate  ground  j  for,  as  the  nndiids  of 
men  are  fo  much  accuftomed  to  view  bribery  in  that  obnoxious  light 
which  is  fuggefted  by  the  inexpediency  and  general  prevalence,  of 
that  pradlice,  it  is  difficult  to  bring  judges  to  confider  the  cafe  in- 
dependent  of  thefe  ideas.  But  as  they  are  confcious  that  your  Lord-^ 
fhlps,  in  every  criminal  qu^ftion,  are  capable  to  lay  afide  prepoflef^ 
lions  of  every  kind,  the  argument  fhall  be  treated  with  freedom  j 
and  they  hope,  upon  fafe  and  found  principles,  to  maintain^  that 
bribery  is  not  punilhable  in  the  manner  that  is  now  demanded  j  nor 
does  the  good  and  well-being  of  the  conftitution,  in  any  degree,  re- 
quire  the  aid  of  fuch  profecutions  as  this.. 

In  general,  it  will  be  obferved  by  your  Lordfhips,  that  the  indid- 
ment  is  not  laid  upon  any  flatute  whatever,  but  upon  the  laws  of 
the  realm  in  general :  fo  that  it  is  ^nece(^ary  for  the  profecutors  ta 
point  out  thofe  precedents  or  authorities  by  which  they  contend,, 
that  bribery  is  criminal  at  common  law,  independent  of  thofe  parti- 
uvular  ftatutes  which  have  been  enadled  againft  it. 

The  definition  of  common  law  is  a  thing  which  we  are  at  no  lof& 
to  find  out.  It  was  defcribed  to  us  by  the  ancient  civilians,  to  be 
that  law  which,  although  the  origin  of  it  cannot  be  traced,  moribus 
et  canfuetudine  induilum  eft ;  and  the  diftindlion  betwixt  kx  fcripta^ 
meaning  ftatutory  law,  and  lex  turn  fcripta^  meaning  confuetudinary 
or  common  law,  has  been  adopted  by  the  writers  in  every  age  and 
nation  ever  fince  the  time  it  was  firft  given  us  by  the  Roman. 

lawyei*s. 

It  would  be  endlels  to  quote  authorities  in  fupport  of  this  defini- 
tion i  it  is  fuflicient  to  refer  to  every  author  who  has  wrote  upoa 
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law :  And  in  particular,  as  the  law  of  England  boafts  of  having  the 
boundaries  betwixt  their  diflEerent  fpecies  of  laws  nicely  afcertained, 
if  your  Lordfhips  would  take  the  trouble  to  look  into  Blackftone's  late 
Inflitutes  of  the  law  of  England,  you  will  there  find,  (Introd.  §  3.),  that 
through  the  whole,  the  lex  nonfcripta^  the  confuetudinary  or  com- 
mon law,  are  uniformly  ufed  as  fynonymous  terms.  In  one  place  he 
condefcends  upon  a  variety  of  particulars  in  the  law  of  England ;  and 
adds,  p.  68.  **  All  thefe  are  dodlrines  that  arc  not  fet  down  in  any  writ- 
*^ten  flatute  or  ordinance,  but  depend  merely  upon  immemorial  u- 
*'  fage,  that  is,   upon  common  law,    for  tlieir  fupport." 

Again,  after  making  mention- of  fome  eflablifhed  maxims,  and  of 
H  diftindlion  which  fome  would  eftablifli  betwixt  cujloms  and  maxims^ 
he  lays,  p.  68.  **  But  I  take  thefe  to  be  one  and  the  fame  thing  :  for 
*'  the  authority  of  thefe  maxims  refts  entirely  upon  general  reception 
*'  and  ufage ;  and  the  only  method  of  proving  that  this  or  that- 
**  maxim  is  a  rule  of  the  common  law,  is  by  ihowing,  that  it  hath 
*^  been  always  the  cuftom  to  obferve  it.'* 

Arid  he  concludes  his  oblervations  upon  the  nature  of  the  common 
law  of  England  with  this  encomium  :  "  Indeed  it  is  one  of  the  cha- 
**  ra(5leriftic  marks  of  Englifli  liberty,  that  our  common  law  depends 
**  upon  cuftom  ;  which  carries  this  internal  evidence  of  freedom  a- 
*^  long  with  it,  that  it  probably  was  introduced  by  the  voluntary 
"  confent  of  the  people.'^ 

Such  being  the  genuine  nature  and  import  of  common  law,  as  u- 
niformly  defined  by  all  lawyers,  without  one  contradidlory  voice,  fo 
far  as  known  to  the  pannel,  it  will  be  no  difiicult  matter  to  apply 
the  principle  to  the  cafe  in  hand.  It  will  be  remembered  by  your 
Lordfhips,  that  both  previous  to  the  pleadings,  and  when  the  infor- 
mations were  ordered,  it  was  recommended  to  the  profecutors  and 
their  counfel,  to  condefcend  upon  a  fingle  example,  where  ever  an 
adlion,  fuch  as  the  prefent,  had  been  brought  before  this  court : 
but  after  full  time  for  an  accurate  fearch  of  the  records  and  books 
of  adjournal,  no  fuch  example  has  as  yet  been  produced  ;  lo  that  if 
the  rule  is  juft,  That  common  law  is  nothing,  elfe  but  cuftomary  or 
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confuetudiaary  law,  eflabliflied  by  immemorial  ufage  and  long  con- 

fent,  nothing  can  be  clearer,  than  that  this  indiiSment  muft  fall  to 
the  ground,  as  being  laid  upon  common  law,  and  yet  not  one  pre*- 
cedent  adduced  to  fupport  it.  And  this  too  is  entirely  agreeable  to 
the  rule  laid  down  by  the  author  already  more  than  once  quoted, 
who,  upon  the  evidence  of  what  is  common  law,  fays,  p.  71.  "  Up- 
**  on  the  whole,  we  may  take  it  as  a  general  rule.  That  the  deci- 
''  fions  of  courts  of  juftice  are  the  evidence  of  what  is  Common  law^ 
*^  in  the  fame  manner  as  in  the  Civil  law,  what  the  Emperor  had 
**  once  determined,  was  to  ferve  as  a  guide  for  the  futurej*^ 

Againft  the  principles  hitherto  maintained,  it  is  argued  on  the 
part  of  the  profecutors^  That  if  nothing  was  to  be  held  common 
law,  except  what  could  be  evidenced  by  cuftom.  and  confuetude^ 
there  never  could  be  any  common  law ;  becaufe  every  confuetude  muft 
have  a  beginning  :  and  the  queftion  is  put,  (Sec  above,  p.  42i.)y 
How  came  the  firft  perfon  who  was  tried  for  crimes  not  eftablifhed  . 
by  ftatute,  to  be  condemned.?  and  yet  tkere  have  been  many  fuch 
condemnations. 

But  the  anfwer  to  this  is  obvious  :  There  are  none  fuch  but  what 
were  underftood  to  be  clear  violations  of  the  law  of  nature,  or  of 
moral  redlitude,  fuch  as  inceft,  fodomy,  &c.  But  where  an  adlion, 
in  itfelf  abftraftly  confidered,  is  either  indifferent,  or  unattended 
with  the  fenfations  of  guilt,  it  requires  either  fome  politive  law,  or 
Ibme  eftablifhed  practice  founded  on  expediency,  to  make  it  crimi- 
nal. 

And  here  the  counlel  for  the  profecutors  do  not  feem   to  attend 

to  the  material  difference  there  is  betwixt  the  early  and  more  ad- 
vanced periods  of  the  law  of  a  country.  Crudenefs  and  uncertainty  . 
IS  one  of  thofe  many  inconveniences  which  attend  an  unformed  iy- 
ftem  of  laws  ;  and  muft,  from  neceflity,  be  borne  in  the  early  pro- 
ceedings of  courts,  while  die  law  is  defecflive  and  imperfedl :  but  it 
ripens  by  degrees,  either  in  the  way  of  ftatute,  or  by  cuftom ;  and 
repeated  decifions  of  courts  forming,  in  procefs  of  time,  a  fixed  and 
a.  knovm  rule,  on  which  the  fubje(St  relies  for  diredion  and  fecurity. 

What 
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What  die  experience  of  many  pad  ages  has  found  to  be  equitable,  is 
probably  the  wifeft  and  beft^kijown  part  of  our  law.  While  this  rule 
was  forming,  the  fubjeiSl  did  not  feel  himfelf  fecure.  When  the  rule 
is  formed,  there  can  be  no  greater  fecurity. 

In  early  ages,  courts  of  juftice  were  frequently  groping  for  law,, 
and  the  fubjed  was  uncertain  where  they  were  to  find  it,  and  how 
it  might  apply  to  his  cafe.  But  it  is  obvious,  that  this  is  a  ftate  of 
fociety  not  to  be  imputed  to  the  advanced  period  of  our  law  ;  for 
the  whole  objed  of  legiflation  has  been  to  coireA  fuch  a  rude  and 
defedive  policy,  by  introducing  fixed  rules  and  ftrid  law,  efpecially 
in  all  criminal  and  penal  matters*  When  cafes  now  happen  unpro- 
vided for  by  ftatute  or  cuftom,  it  is  the  duty  of  judges  to  acknow- 
ledge the  defeft,  that  the  legiflature,  if  ic  thinks  it  expedient,  may 
apply  the  .remedy.  Such  queftions,  in  the  prefent  improved  ftate  of 
our  law,  can  only  relate  to  matters  of  fuch  moment  as  may  well 
,  admit  of  all  the  delay  which,^  from  the  frequent  meeting  of  our  le- 
giflative  affembly,  is  neceffary  ;  and  this  much  rather  than  ftrike  sl 
blow  at  the  fecurity  of  the  fubjeifl  by  any  fort  of  difcretionary  pro- 
ceeding. 

It  is  further  argued  for  the  profecutors.  That,  independent  of  any 
cufloin  or  precedent,  bribery  is  criminal  at  common  law,  on  account 
of  the  immorality  and  evil  tendency  of  it. 

But  the  pannel  muft  fairly  confefs,  that  this  is  a  fpecies  of  realbn^ 
ing  which  he  does  not  thoroughly  comprehend.  For,  in  the  firft 
place,  with  regard  to  the  immorality  of  the  aft,  the  profecutors. 
fhould  have  been  more  accurate  in  afcertaining  the  principle  upon, 
which  they  would  eftablifh  the  turpitude  and  immorality  of  it,  iix 
an  abftradl  view,  and  independent  of  that  inexpediency  which  has* 
weighed  with  the  legiflature  to  reftrain  it  by  fuch  a  variety  of  fta- 
tutes.  It  may  be  fafely  acknowledged,  that  the  giving  or  tafcinff 
bribes  in  order  to  influence  the  opinion  of  judges  is  a  mortal  tur- 
pitude, becaufe  creative  of  inj  uftice,  which  is  prohibited  By  every 
rule  of  morality:  but,  in  confifl:ency  with  pradlices  daily  allowed 
without  challenge  or  blame,  the  pannel  muft  be  forgiven  to  doubt, 
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if  the  eleiflor  of  a  member  of  parliament  is  confidered  to  a6l  in  a  ju- 
dicial capacity :  for,  if  fuch  was  the  cafe,  it  is  impoffible,  that^can- 
vafling  and  felicitation  could  be  at  all  tolerated ;  and  yet  they  are 
publicly  exercifed ;  and  far  lefs  could  perfons  be  at  liberty  to 
bellow  tlieir  fuffrages  upon  their  own  very  neareft  relations,  which 
is  the  ufual  method  of  an  eledlor  giving  his  voice  on  occaiion  of  an 
eledlion. 

But  further,  allowing  bribery,  on  account  of  the  inexpediency 
and  deftrudlive  tendency  of  it,  'to  be  of  an  immoral  nature,  the  pan- 
nel  would  beg  leave  to  aik.  Where  is  the  rule  of  law,  which  fays, 
that  every  adl,  becaufe  immoral,  or  having  an  evil  tendency,  is 
therefore  adlionable  before  a  criminal  court  ?  However  fpecious  fuch 
a  propofition  may  appear  to  be,  yet  it  may,  with  confidence,  be  faid, 
that  no  propofition  could  be  more  dellru(5live  to  the  interefts  or  fe- 
curity  of  mankind.  Every  fubjedl  is  bound  by  the  laws  of  his  coun- 
try, and  is  intitled  to  think  himfelf  fecure  while  he  docs  not  offend 
againfl  the  law.  But  if  the  fcnfe  of  morality,  in  profecutors  and 
jvidges,  was  to  have  the  effed  of  law,  fo  as  to  render  adions  crimi- 
nal in  a  legal  fenfe,  the  fecurity  of  the  fubjed  is  attacked,  he  holds 
it  at  difcretion,  and  by  a  rule  which  he  cannot  know,  -"  the  opinion 
**  which  others  may  form  of  his  adlions.'*  In  fadt,  confcience  is  the 
folfe  judge  of  immoralities  ;  and  therefore,  if  profecutions  in  a  cri- 
minal court  were  to  be  allowed,  upon  a  charge  of  immorality,  or  e- 
vil  tendency;  without  the  authority  either  of  flatute  or  common  law, 
the  court  of  Jufliciary  would  ceafe  to  be  a  court  of  law,  and  aiTume 
the  charadleriflic  of  a  court  of  confcience  ;  than  which  nothing  can 
be  more  inconfiflent  with  the  liberty  and  fecurity  of  any  free  flate. 
Confcience  varies  in  different  men  ;  and  no  man  can  be  bound  by  a- 
ny  confcience  but  his  own,  and  that  of  the  legiflature,  and  eflablifh- 
ed  laws  of  his  country. 

Giving  money  to  the  eledlors  of  a  magiflracy  with  a  view  to 
promote  any  particular  point,  is  by  no  means  criminal  in  itfelf,  con- 
fidering  it  in  an  abflraA  view.  It  is  a  very  innocent  and  harq^ilefs 
ad  J  much  more  fo  than  giving  drink,  which  may  end  in  debauchc- 
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ry,  lofs  of  time,  and  ruin  of  the  morals.  But  as  this  pradlice  of/gi~ 
▼ing  money  may  be  attended  with  hurtful  confequences  to  the  parti- 
cular conftitution  of  our  government,  which  in  fo  far  difiers  widely 
from  that  of  France  and  fome  other  countries  ;  fo  the  legiflature  has 
confidered  it  as  a  political  evil,  and  has,  in  certain  cafes,  provided 
remedies  againft  it.  Theft  very  remedies  fliow,  that  it  was  not  con- 
fidered as  a  crime  at  common  law  j  for  had  it  been  an  indidable  of- 
fence,  for  which  the  perfon  guilty  might  at  any  time  have  been 
brought  to  the  bar  of  the  criminal  court,  there  would  not  have  beea 
occafion  for  any  further  remedy. 

It  was  next  pleaded  in  lupport  of  the  competency  of  this  crime,. 
That  the  criminality  of  bribery  was  eftabliflied  by  different  ftatutes 
in  feveral  predicaments,  which  fliowed  the  fenfe  of  the  legiflature 
with  regard  to  this  pra(5lice  in  general  j  which  fenfe  was  to  be  ap- 
plied and  extended  to  bribery,  in  every  mode  and  every  Ihape  in 
which  it  fliould  be  made  ufe  of  to  influence  an  ele(5lion. 

We  fhould  live  in  a  miferable  and  unhappy  ftate  indeed,  if  con-* 
ftrudlive  crimes  were  in  this  manner  to  be  eftablifhed  by  artificial 
reafoning.  There  is  no  law,  except  either  ftatutory  or  common  law. 
With  regard  to  the  latter  of  thefe,  the  nature  of  it  has  been  already 
explained  j  and  as  to  ftatutory  law,  the  crime  is  created,  and  owes- 
its  exiftence  to  ftatute ;  and  therefore  it  is  the  ftatute  only  which 
can  determine  the  extent  of  it ;  and  it  cannot  be  enlarged  beyond 
the  letter  of  the  law  by  conftru<Elion,  argument,  or  arbitrary  dif- 
cretion  of  judges.  It  was  under  the  authority  of  fuch  pofitions  as 
that  maintained  by  the  prefent  profecutors,  that  our  forefathers  '  of 
the  laft  age  underwent  fuch  grievous  oppreflion.  •  When  a  perfon 
was  obnoxious,  his  condemnation  was  refolved  upon  y  and  the  mode 
of  carrying  it  into  execution  was  devifed,  by  the  ingenuity  of  fome 
able  lawyer  employed  to  make  out  the  crime  by  conftrudive  reafbn- 
mg  from  fome  cuftom  or  ftatute ;  and  when  the  words  were  defec* 
tive,  the  arbitrary  will  of  the  judge  fupplied  the  defed:. 

Much  might  be  faid  upon  this  fubjeft  ;  but  rather  than  ufe  words 
of  his  own»  the  pannel  ftiall  addrefs  himfelf  to  your  Lordfhips  in  the 
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concluding  words  of  the  famed  Lord  Strafford  to  the  judges,  who  fat 
and  condemned  him  upon  conflrudlive  crimes.  "  Where  has  this 
**  fpecies  of  guilt  lain  fo  long  concealed  ?  where  has  this  fire  been  fo 
**  long  buried  during  fo  many  centuries,  that  no  finoke  fliould  ap- 
*'  pear,  till  it  burft  out  at  once  to  confume  me  and  my  children  ? 
*'  Better  it  were  to  live  under  no  law  at  all,  and,  by  the  maxims  of 
cautious  prudence,  to  conform  ourfelves  the  bed  we  can  to  the  ar- 
bitrary will  of  a  mafter,  than  fancy  we  have  a  law  on  which  we 
can  rely,  and  find  at  laft,  that  this  law  fhall  inflidl  a  punilhment 
"  precedent  to  the  promulgation,  and  try  us  by  maxims  unheard  of 
till  the  very  moment  of  the  profecution.  If  I  fail  on  the  Thames, 
and  fplit  my  veflel  on  an  anchor,  in  cale  there  be  no  buoy  to  give 
***  vraming,  the  party  fliall  pay  me  damages  ;  but  if  the  anchor  be 
^*  marked  out,  then  is  the  ftriking  on  it  at  my  own  peril.  Where  is 
"  the  mark  fet  upon  this  crime  ?  where  is  the  token  by  which  I 
"  fKould  difcover  it  ?  It  has  lain  concealed  under  water,  and  no 
"  human  prudence,  no  human  innocence,  could  fave  me  from  the 
"  deftrudlion  with  which  I  am  at  preient  threatened. 

"  It  is  now  full  240  years  fince  treafbns  were  defined;  and  fb  long 
"  has  it  been  fince  any  man  was  touched  to  this  extent  upon  this 
"  crime  before  myfelf.  We  have  lived,  my  Lords,  happily  to  our- 
"  felves  at  home,  we  have  lived  glorioufly  abroad  to  the  world : 
**  kt  us  be  content  with  what  our  fathers  have  left  us  ;  let  not  our 
"  ambition  carry  us  to  be  more  learned  than  they  were  in  thcfe  kill- 
ing and  deftrudlive  arts.  Great  wifdom  it  will  be  in  your  Lord- 
fhips,  and  juft  providence  for  yourfelves,  for  your  pofterities,  for 
"  the  whole  kingdom,  to  caft  from  you  into  the  fire  thefe  bloody 
and  myfterious  volumes  of  arbitrary  and  conftru6live  treafons,  as 
the  primitive  Chriftians  did  their  books  of  curious  arts,  and  be- 
**  take  yourfelves  to  the  plain  letter  of  the  flatute,  which  tells  you 
**  where  the  crime  is,  and  points  out  to  you  the  path  by  which  you 

*'  mav  avoid  it." 

But  further,  we  do  humbly  apprehend,    that  in  place  of  aiding 
the  profecutors  caufe,  the  various  ftatutes  which  have  been  enadled 

againft 
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againft  bribery,  in  certain  particulars,  do  operate  ftrohgly*in  the 
icale  of  argument  againfl  it.  When  th«  legiflature  remains  totally 
filent  upon  any  fpecies  of  a<5lion,  it  may  be  plaufibly  argued,  that  it 
does  fo,  becaufe  leaving  it  to  the  didlates  of  common  law  ;  but  where 
it  does  adlually  interpofe,  and  does  from  time  to  time,  by  pofitive 
enadlments,  make  enlargements  to  the  crime,  and  additions  to  the 
penalty,  it  never  can  mean,  that  courts  of  law^  without  any  prece- 
dent or  cuftom  to  fupport  their  jurifdidlion,  fhould  further  interfere 
to  make  difcretionary  and  unlimited  extenjSons^ 

Accordingly,  it  will  be  obferved,  the  legiflature  has  provided  re- 
medies againft  every  mode  of  the  offence  which  if  was  thought  ne- 
ceflary  or  material  to  guard  againfl.  If  returning  officers  are  cor- 
rupted, or  do  any  wrong  at  eledlions,  they  are  punilhable.  If  any 
wrong  is  done  at  an  annual  elecSlion  of  magiftracy  and  council,  and 
particularly  if  it  be  brought  about  by  bribery,  the  eledlipn  is  liable 
to  be  reduced.  If  bribes  are  given,  or  fo  much  as  alked,  at  the  elec- 
tion of  a  delegate,  or  of  the  member,  a  ftatutory  profecmion  lies  for 
penalties  and  difabilities.  Thefe  remedies  were  thought  fufficient  by 
the  legiflature;  and  it  does  not  occur,  that  judges  have  a  power  to 
extend  them  any  further.  Perhaps,  if  the  evil  grows  more  prevalent, 
new  remedies  may  be  introduced^  and  it  may  be  made  an  indidlable  . 
crime,  to  give  money  to  the  members,  of  an  incorporation  at  the 
annual  eledlion  of  magiftrates :  nay,  it  may  be  made  a  crime  to 
drink  with  them,  or  fo  much  as  to  fpeak  to  them :  and  this  may  be 
extended  alfo  to  the  eleftion  of  deacons,  to  the  admiffion.  of  mem- 
bers  into  a  corporation,  and  to  every  previous  ftep  of  ele<5lioh.  .  Bur- 
all  this  muft  take  its  rife  from  pofitive  enadment ;  and  judges  can- 
not, merely  from  their  own  notions  of  expediency,  create  political 
offences,  and  award  arbitrary  punilhments  againfl;  thofe  guilty  of 
them. 

In  criminal  mattex's,  the  law  ought  to  be  fixed  and  afcertained 
and  nothing  left  to  the  arbitrary  will  of  judges.     Montefquieu,    in 
treating  of  this  fubjed,  fays,  (b.  6.  ch.  3.)  '*  It  was  a  fault  in  the  re- 
*^  public   of  Sparta,  for  the  Ephori  to  pafs  arbitrary  judgements, 

3  ^  '*  without 
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"without  having  any  laws  tp^  diredl  thena."  And,  to  the  praife  of 
the  criminal  law  of  Roipe,  he  obferves;  **  That  the  judges  had  no 
more  to  do,  than  to  declare,  that  die  perfcm  accufed  was  guilty  of 
a  particular  crime,  and  then  the  punlfliment  was  found  in  the 
laws/'  He  adds,  "  In  England,  the  jury  determine  whether  the 
**  fa6l  brought  under  their  cognifance  be  proved  or  not :  if  it  be  pro- 
•'  ved,  the  judge  pronounces  the  punilhment  inflidled  by  i^e  law 
**  for  fuch  a  particular  fa<5li  and  for  this  he  needs  only  open  his 
"  eyes."  He  would  not  furely  have  bellowed  the  fame  encomium 
upon  the  kws  of  Scotland,,  had  he  known,  that  a  perfon  might  her 
indidted  and  tried  at;  common  law  for  a  mere  conftrudlive  offence 

r 

which  is  not  declared  punifliable  by  any  exprefs  law,  which  is  not 
founded  on  any  anpient  euftom  or  praiSlice,  which  is  not  noticed  as^ 
a  crime  in  any  one  law-book,  and  which  is  not  a  violation  of  any 
natural  or  univerfal  Taw. 

Upon  this  point,  it  fliall  be  only  further  obferved,  that  this  con- 
ftrudlive  method  of  conftituting  a  crime  adopted  by  the  profecutors 
IS  not  only  contrary  to  found  and  fafe  principles,  but  it  is  likewife 
unfuppOTted  by  any  analogy  jfrom  other  eafes.    This  has  been  illu- 
Ctxated  by  various  exampfes.. 

The  cafe- of  ufury  is  aa  obvious^  one:  for  although  various  ftatutes^ 
have  been  enadled,  in  order  to  reftrain  the  crime,  and  punifh  the  u* 
furer,  was  it  ever  heard  of,  that  a  perfon^  could  be  indidted  in  a  cri-^ 
minal  court  for  ufury  at  common  law,,  although  theevil  and  deftrac*^ 
tive  tendency  of  it  to  commerce  cannot  be  called  in  queftion,  antf 
the  criminality  of  it,  in  the  language  of  the  profecutors,  is  efta- 
bliflied  by  different  ftatiites  ? 

The  profecutors  are  picafed  to  fay.  That  the  counfel  for  the  pannel 
had  mifapprehended  the  law.  But  the  mifapprehenfion  does  not  fcem 
to  be  fo  accurately  pointed  out,  that  they  are  able  to  difoo ver  where* 
in  it  confifts.  On  the  contrary,  the  pannel  muft  be  forgiven  to  lay 
that  he  cannot  difcover  the  ftrength  of  the  profecutors  argument, 
when  he  quotes  a  flatute  as  far  back  as  the  Regiam  Majefiatem^  in  or- 
der to  prove,  that  ufury  was  criminal  at  common  law  before  the  adi 

of 
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of  James  VI.  unkfs  they  could  likcwife  prove,  that  James  VL  lived 
before  the  Regiam  Majeftatan.  But  it  is  impoffible  to  conceive  how 
this  matter  can  bear  an  argument :  for  no  principle  of  the  law  of 
nature  or  morality  could  ever  fuggeft  to  the  mind  of  man  the  crimi- 
nality of  taking  as  much  intereft  for  the  loan  of  his  money  as  he 
poflibly  could ;  and  even  after  the  ftatutes  have  introduced  reftric- 
t&ons,  the  argument  &4*  the  pannel  remains  entire,  that  there  is  no 
example  in  practice,  nor  no  authority  of  a  lawyer  in  theory,  to 
maintain,  that  ufury  is  culpable  or  punifhable  at  common  law ;  and 
yet  every  argument  ufed  in  the  prefent  cafe  would  equally  apply  to 
that.  This,  then,  *  is  one  example  to  prove,  that  every  thing  made 
wrqng  by  ftatute,  does  not  therefore  become  criminal  at  common 
law. 

Smuggling  is  an  example  of  ia  iimilar  nature ;  which,  though  pu- 
nifhed  by  various  penalties,  yet  no  prdfecvftor  ever  thought  of  bring- 
ing any  of  that  pernicious  race  to  ftand  trial  at  common  law,  al- 
though the  hurtful  confequences  of  it  to  every  vital  part  of  the  con- 
ftitution  cannot  be  called  in  queftioil.  The  profecutors  fay,  there  is 
nothing  ftands  in  the  way  of  a  criminal  profecution  on  account  of 
fmuggling  J  for  it  is  a  fpecies  of  theft,  by  which  the  crown  is  de- 
frauded. But  the  pannel  cannot  fubfcribe  to  that  dodlcine.  Theft 
has  a  definite  idea  in  law ;  and  if  it  were  to  be  extended  in  tlie  loofe 
illogical  manner  fuggefted,  every  fpecies  of  fraud  is  a  theft  upon  the 
fame  principle,  and  might  be  criminally  profecuted.  But,  without 
dwelling  longer  upon  the  argument,  it  is  clear,  that  the  profecutors 
pofition,  that  fmuggling  may  be  criminally  profecuted  independent 
of  the  ftatutes,  is  a  mere  petitio  principii^  againft  which  the  pannel 
oppofes  the  fa<51:,  that,  notwithftanding  the  eagernefs  of  all  good  mi- 
iiifters  and  ma^illrates  to  fupprefs  the  fraudulent  pra<3:ices  againft 
the  revenue,  yet  no  ftich  profecution  at  common  law  appears  ever  to 

have  been  brought  either  in  this  or  ■  our  neighbouring  country  j 
wiiich  is  at  Icaft  pretty  ftrong  negative  evidence  of  the  fenfe  of 
lawyers  in  both  countries. 

3  K  2  The 
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The  pannel,  not  to  trouble  your  Lordfhips  more  than  neceffary, 
fliall  only  add  one  example  more.     Gaming  is  a  ftiiking  one :  na 

4 

body  will  read  the  ftatute-book,  and  doubt  of  the  culpable  and  cri- 
minal  light  in  which  it  has  always  appeared  to  the  legiflature.  But 
it  is  left  with  your  Lordlhips  without  argument,  to  determine  in 
what  light  an  indidment  at  common  law,  charging  a  perfon  with: 
lofing  more  money  than  he  ought  to  have  done,  would  be  received 
in  this  co\irt» 

The  profecutors  next  endeavour  to  fupport  the  indidlment  at  com- 
mon  law,  by  alkdging,  that  the  Roman  law  is  the  common  law  of 
Scotland  ;  and  as  bribery  was  punifhed  among  tiie  Romans  by  the 
Jex  Julia  de  amhitUy  fo  in  like  manner  it  muft  be  a  crime  at  conmion: 
law  amongft  us. 

But  this,  with  fubmifGon,  is  perfedlly  abfiird.  It  was  not  even  ai 
crime  ajnong  the  Romans  till  made  fo  by  exprefs  ftatute  ;  and  upoft 
looking  into  the  account  of  that  crime  among^  them,  as  given  by 
Matthaeus,  your  Lordfhips  will  obferve,  that  even  amongft  the  Ro- 
mans, this  pradlice  was  looked  upon  in  different  lights,  accor<ling 
to  the  change  of  their  manners  and  modes  of  goverment  they  under- 
went./ It  is  however  unneceflary  to  enter  more  minutely  into  that 
difcuflion :  for  although,  in  fome  of  our  old  ftatutes,  the  Roman 
law  is  vaguely  termed  our  common  law,  it  is  out  of  all  fight  to  ap- 
ply that  to  criminal  matters.  This  at  moft  pan  only  hold  in  matters 
of  civil  jurifpnidence.  It  may  be  proper  to  refort  to  its  maxims,  as 
to  contra(5ls,  obligations,  and  fuch  like,  which  muft  be  governed 
by  the  fame  principles  in  all  countries  ;  but  it  would  be  ridiculous 
to  adopt  its  crimes  and  punifhments ;  for  thefe  muft  be  different  in 
different  countries,  according  to  their  fcveral  conftitutions,  climates,, 
and  other  circumftances  :  and  hence  it  is>  that  fome  things  are  cri- 
minal in  one  country,  which  in  another  are  not  only  innocent,  'but 
laudable  and  praife-worthy  *. 

*  Here  it  might  have  been  obferved,  that  Sir  George  Mackenzie  concludes  his 
Criminals  with  obfervations  upon  **  fome  crimes  punifhed  among  the  Romans  which. 
«*  axe  not  direftly  in  ufc  with  us  j"  and  the  firft  he  takes  notice  of  is  the  kx  Julia  ambitus. 

Another 
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Another  argument  in  fupport  of  the  competency  of  this  crime  at 
common  law,  is  founded  upon  the  preamble  of  the  a(5l  of  George  II. 
which  fays,  "  That  the  laws  already  in  being  have  not  been  fuffi- 
"  cient  to  preveitt  corrupt  and  illegal  pradlices  in  the  eledion  of 
**  meml?ers  to  ferve  in  parliament/'  From  which  words  it  is  argued, 
that  the  legiflature  muft  have  underftaod  it  to  be  an  offence  even 
previous  to  the  enadlment  of  this  ftatute. 

Various  anfwere  occur.  In  thefrfi  place,  This  ftatute  relates  to 
England  as  well  as  to  Scotland :  a(nd  the  pannel  knows  riot  but  there 
may  have  been  criminal  ftatutes  in  that  coimtry  againft  bribery,, 
previous  to  the  2d  of  George  11. 

2^/y,  The  general  words  in  the  preamble  of  the  ftatute  would  moft, 
properly  be  explained,  by  fuppofing  they  referred  to  civil  reme- 
dies competent  either  to  the  houfes  of  parliament  or  courts  of 
law,  for  reftifying  the  different  wrongs  that  might  be  committed  at 
cledlions,  to  fupply  the  deficiency  of  which  the  criminal  enacflments, 
"  in  fuch  a  variety  of  particulars,  v/ere  introduced  by  this  a£t  of  the 

legiflature. 

^dlyj  If  no  other  anfwer  could  have  been  made,  it  would  certainly 

have  been  fufficient  to  fay,  that  the  vague  or  general  preamble  of 
a  ftatute  could  never  eftablifti  the  exiftence  either  of  ftatute  pr  com- 
mon law,  if  in  fa<5l,  upon  inquiry,  it  appears,  that  either  the  one 
or  the  other  did  not  exift. 

Lq/ily^  The  pannel  does  with  much  more  reafon  plead,  that  the 
preamble  of  this  ftatutes  proves,  that  no  fuch  a<5lix)n  as  that  now  at- 
tempted was  underftood  to  exift  :  for  if  the  legiflature  had  thought, 
that  for  every  a6l  of  bribery  of  any  kind,  or  even  attempt  to  cor- 
rupt, it  was  c<iinpetent  to  bring  the  oflfender  to  the  bar  of  the  fu- 
preme  criminal  court,  concluding  for  the  pains  of  law,  i.  e.  for  fuch 
arbitrary  puniftiment,  by  fine,  pillory,  or  imprifonment,  as  judges 
fhould  pleafe  to  inflift,  it  would  never  have  declared,  that  fuch  a- 
remedy  was  not  adequate  to  every  one  of  the  corrupt  and  illegal  prac- 
tices mentioned  in  the  ftatute.  , 

At  the  pleading  upon  the  relevancy,  the  profecutors  were  pleafecf 

to 
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to  refer  mnch  to  the  law  of  England  in  fupport  of  this  part  of  their 
plea.  Thefe  references  were  only  general,  without  reforting  to  au- 
thority or  precedent ;  and  therefore  it  was  recommended  to  the  coun- 
fel  by  your  Lordfliips,  to  be  more  particular  in  condeicending  upon 
the  arguments  they  drew  from  the  law  of  England.  If  this  requeft 
had  been  complied  with,  and  they  had  been  able  to  fupport  their  ar-- 
gument  by  the  moft  pointed  authorities  from  that  law,  ftill  the  pan- 
nel  would  have  ftrenuoufly  contended  before  your  Lordfhips,  that 
it  would  not  have  varied  the  cafe,  becaufe  he  is  intitled  to  be  tried 
by  the  laws  of  his  own  country  ;  and  although  a  variety  of  prece- 
dents or  decifions  of  the  courts  of  law  would  have  inftrudled  bribery 
to  be  criminal  by  the  common  law  of  England,  ftill  it  would  not 
prove  it  to  have  been  criminal  by  the  law  of  Scotland,  where  no  luch 
proof  of  confuetudinary  law  has  or  can  be  produced. 

But  it  is  unneceflary  to  fay  any  more  upon  that  head,  becaufe  no 
fuch  proof  has  been  produced  even  from  die  law  of  England ;  and 
the  affertion  feems  to  be  dropped  out  of  the  information  for  the 

profecutors. 

The  pannel  ftiall  conclude  his  obfervations  upon  this  part  of  the 

argument,  with  .taking  notice,  that  if  the  competency  of  trying  every 
fpecies  of  this  kind,  by  a  general  charge  at  common  law,  were  to  be 
fuftained,  it  would  fead  into  this  manifeft  abfurdity,'  that  a  perfbn 
guilty  of  a  lefTer  fpecies  of  bribery,  at  any  previous  fteps  of  election, 
would  be  in  a  worfe  fituation,  than  he  who  had  been  guilty  to  the 
utmoft  extent  of  the  crime,  by  bribing  either  the  delegate  or  inune- 
diate  eledlors  of  a  member  of  parliament.  For  in  the  cafes  laft  men-v 
tioned,  the  law  has  not  only  given  an  abfolute  quietus  to  offenders, 
who,  in  twelve  months  after  the  eledlion,  fliall  difcover  any  other 
offenders ;  but  it  has  fpecially  ordained,  that  no  peribn  fliall  be  Hable 
to  any  penalty  upon  the  2d  of  George  II.  unlefs  the  profecution  is 
commenced  within  two  years  after  the  penalty  is  incurred  j  whereas 
no  fvich  defence  or  limitation  could  be  beneficial  to  him,  even  in  a 
lefler  fpecies  of  bribery,  if  it  is  competent  to  try  •  him  for  the  fame 
at  common  law,  as  is  now  contended  on  the  part  of  the  profecutors. 

This 
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This  laft  obfcrvation  does,  with  fubmiflioii,  of  itfelf  demonftrate^ 
that  the  legiflature  did  not  confider  any  other  acflion  to  be  compe- 
tent, cither  for  thofe  greateft,  or  for  any  other  lefler  fpecies  of  bribe- 
ry ;  for  thefe  fjpecial  enadbnents,  either  of  a  total  abfblvitor  in  the 
cafe  of  a  difcovery,  or  of  a  limitation  of  the  adlion  under  the  ftatute, 
would  have  been  totally  abfiird,  if  it  had  confidered  a  profecutor  at 
liberty  to  bring  an  adticHi  charging  the  offence  at  common  law, 
which  does  not  admit  any  fuch  defence,  which  is  arbitrary  in  its  pu- 
nifliment  as  the  will  of  the  judge  Ihall  fuggeft,  and  is  not  limited  by 
any  period  of  endurance  whatever* 

The  profecutors  feem  to  be  confcious  of  their  inability  to  fiipport 
tills  indiiSbncnt  at  common  law ;  and  therefore  are  at  pains  to  per- 
fuade  your  Lordftiips,  that  it  may  be  fupported  as  an  indidlment 
laid  upon  the  ftatute  ;  becaufe  the  ftatutes  are  part  of  the  laws  of  the 
realm,  and  the  xndi6fanent  charges  the  facfts  alledged  to  have  been 
committed  againft  the  laws  of  the  realm.. 

But  if  fuch  arguments  as  diis  are  to  be  liftened  to,  there  is  an  end 
of  all  certainty  and  regularity  in  criminal  procedure.     It  is  of  the* 
utmoft  importance,  that  criminal  libels  fhould  be  accurately  and 
precifely  framed,  and  that  the  pannel  fhould  know  with  certainty 
upon  what  law  he  is  accufed ; .  more  efpecially,  where  the  a^  laid  to 
his  charge  is  not  a  violation  of  morality,  or  of  the  law  of  nature 
but  of  that  kind  which  requires  pofitive  law  to  make  it  criminal. 
Por  example,  fuppofing  it  ftiould  be  charged,    that,  by  the  law '  of 
this,  as  well  as  of  other  vrell-govemed  realms,  it  is  highly  criminal 
for  foldiers  to  remain  in  a  borough,  or  within  fo  many  miles  of  it 
at  the  time  of  the  eledlions  of  faid  borough ;  or  that  it  is  highly  cri- 
minal to  buy  up  meal  coming  to  a  market- town  widiin  fo  many 
miles  of  laid  town ;  furely  a  libel  of  this  kind  would  not  be  fuftained ; 
becaufe,  at  common  law,  and  according  to  the  natural  feelings  of 
mankind,  there  is  nothing  which  renders  any   of  thefe  anions  cri- 
minal ;  the  criminality  of  them  can  only  confift  in  their  being  done 
fpreta  aufloritate  of  fome  exprefs  enadbnent  of  the  legiflature,  found- 
ed upon  reafbns  of  expediency :  and  in  order  that  it  may  appear 

whether 
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whether  the  fadl  charged  does  really  come  under  the  defcription  of 
the  ftatutory  crime  or  not,  the  ftatute  muft  be  exprefsly  fet  forth,  and 
libelled  on.  Another  inftance  may  be  given  in  this  very  cafe  of 
bribery,  viz.  that,  by  a  particular  ftatute,  the  afking  a  bribe  is,  in 
the  particular  inftances  mentioned  in  the  ftatute,  rendered  criminal, 
and  may  be  the  foundation  of  a  profecution  concluding  for  certain 
penalties  upon  that  ftatute.  Now,  fuppofe  the  ftatutfe  was  ta  be  o- 
verlooked,  and  a  crimii;ial  libel  brought,  charging  the  fa6l  of  afking 
bribes  as  a  high  crime,  feverely  puniftiable,  &c.  it  is,  with  fiibmif- 
fion,  thought,  that  fuch  libel  would  not  be  fuftained:  for  it  is  only 
in  particular  cafes  that  the  alking  bribes  is  made  criminal  even  by 
ft^tutie ;  and  it  is  certainly  no  crime  pumfliable  at  common  law. 
The  pannel  is  intitled  to  infift  in  fuch  cafes,  that  the  law  be  fpecifical- 
ly  fet  forth,  in-order  that  he  may  come  prepared  to  fhow,  that  he 
does  not  fall  within  (he  law.  But  if  the  profecutors  argument  were 
to  be  admitted,  a  pannel  might  be  convi<£led  upon  an  indi<Stment, 
charging  an  infringement  of  the  laws 'in  general,  and  not  know,  till 
after  his  con  virion,  either  the  ftatute  upon  which  he  was  tried,  or 
the  penalty  hip  was  to  incur. 

It  is  too  late  to  maintain  fuch  dodlrines  as  this.  Even  fb  far  back 
as  the  days  of  Sir  George  Mackenzie,  when  the  forms  of  criminal 
procedure  were  not  much  advanced  in  point  of  accuracy  and  preci- 
fion,  he  gives  it  as  his  opinion,  (b.  2.  tit.  21.),  that  indidhnents 
ought  regularly  to  exprefs  the  particular  a6ls  upon  which  the  propo- 
fition  is  founded :  and  it  is  believed,  that  for  thpfe  very  many  years 
paft,  an  example  will  not  be  found  where  the  enadlments  of  a  ftatute 
have  been  applied  in  the  cafe  of  a  convidtion  upon  an  indidhnent 
where  the  ftatute  has  not  been  libelled. 

Not  long  ago,  your  Lordfhips  had  occafion  to  canvafs  this  very 
argument  in  the  cafe  of  Gabriel  Hallyday,  indidled  for  perjury  at  the 
inftance  of  Bailie  Rob,  one  of  the  magiftrates  of  Wefter  Anftruther, 
In  that  cafe,  the  indidlinent  was  laid,  both  at  common  law,  and  up- 
on the  adl  19.  pari.  5.  of  Queen  Mary  againft  bigamy;  which adl 
only  contains  an  implied  declaration  of  what  were  ui^derftood  to  be 
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the  pain^  of  perjury  at  that  time.  The  a<5l  which  ought  to  have  bfeen 
libelled,  was  the  pofterior  ftatute,  the  47th  a<5l,  pari.  6.  of  Queen 
Mary,  exprefsly  relative  to  that  particular  perjury  committed  by  xa 
witnefs  upoti  oath.  Your  Lordfhipjs  donfidered  this  as  a  very  fa- 
tal objedlion  to  the  indidltoent ;  but  it  never  entered  intfo  your  minds^ 
that,  under  the  general  charge,  of  perjury  being  againft  the  laws 
of  the  realm,  you  were  at  liberty  to  ranfack  the  ftatute-book,  in 
order  to  find  a  ftatute  and  a  punifliment  not  contained  in  the  li- 
bel. 

It  16  faid  in  the  information  for  the  profecutors,  (p.  420.)  "That 
**  many  ^{ks  of  parliament  have  paffed  with  regard  to  the  crime  of 
**  theft}  but  few  or  no  indi<ftments  are  to  be  met  with  that  libel  any 

of  thefe  ads.     It  is  fufficicnt  that  they  jmention  the  aft  of  theft  to 

be  a  crinie  by  the  laws  of  the  realm  in  general.'*  But  in  this  argu- 
ment the  profecutors  do  not  advert,  that  theft  is  a  crime  by  the  com- 
mon law  of  Scotland ;  and  therefore  the  indidbnent  is  properly  laid 
upon  the  laws  of  the  realm  in  general ;  and  therefore  the  profecu- 
tors obfervatioiT  totally  claudicates,  unlefs  they  could  point  out  an  ex- 
ample, where  a  ftatute  has  appointed  a  particular  punifhmcnt  to 
any  particular  fpecies  of  theft,  and  that,  notwithftanding  the  fta- 
tute not  being  libelled  upon,  your  Lordfliips  had  neverthelefs  founds 
that  the  general  charge,  of  the  offence  being  againft  the  laws  of  the 
realm,  was  fufficient  notification  to  a  pannel  to  come  prepared  a- 
gainft  every  law  which,  upon  after  inveftigation,  might  be  found  in  • 
the  ftatute-book. 

Thus  the  pannel  has  endeavoured  to  bring  under  the  view  of  your 
Lordftups  thofe  grounds  in  law  from  which  he  apprehends  himfelf 
intitled  to  conclude,  that  the  crimes  charged  in  the  indidment  are 
unknown  in  the  common  law  of  this  country,  upon  which  only  the 
indidhnent  is  laid  ;  and  this  was  thefirft  general  propofition  he  pro- 
pofed  to  maintain.  He  now  proceeds  to  thc/ecohd  and  feparate 
ground  of  defence  J  ijamely.  That  the  intereft  upon  which  the  pro-^ 
fecutors  pretended  tofue,  was  fuch  as  the  criminal  law  of  this  coun- 
try did  not  acknowledge*  .  . 

3  L  There 
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There  is  perhaps  no  particular  in  which  the  criminal  jurifpnidencc 
of  ancient  and  modern  times  differ  more  widely  than  in  their  man- 
ner of  inftituting  criminal  fuits.  Popular  adlions  were  the  great  fa- 
vourites of  Rome  and  other  ancient  ftates  ;  and  indeed  the  notion  of 
every  perfon  being  equally  interefted  and  intitled  to  vindicate  pu- 
blic wrongs,  correfponds  very  aptly  with  that  equality,  virtue,  and 
purity  of  manners,  which  were  the  diftinguiflied  chara(Steriftics  of 
the  ancient  republics  in  the  earlier  periods  of  their  government. 

But  however  confonant  fuch  an  inftitution  might  be  to  the  pure 
and  upright  manners  of  an  early  period,  it  is  obvious  to  the  imalieft 
refledlion,  that  it  could  not  fail  of  proving  highly  incommodious  in 
proportion  as  the  ancient  fimplicity  of  manners  decreafed,  and  de- 
pravity and  corruption  gained  ground  in  the  (late. 

The  confequence  naturally  to  be  expe<Sled  did  accordingly  happen. 
Profecutors,  in  place  of  being  adluated  by  virtue,  and  the  love  of 
the  republic,  made  ufe  of  that  privilege  which  the  law  allowed  them 
in  order  to  give  vent  to  their  own  implacable  fury  and  revenge. 

The  law  was  obliged  to  interpofe  in  order  to  remedy  the  evil.  At 
firft  an  oath  of  calumny  was  invented :  but  this  check  was  very  far 
from  reftraining  the  evil ;  it  grew  to  fo  enormous  a  height,  that  the 
Romans  were  obliged  to  impofe  a  feverer  check,  by  obliging  the 
profecutor  to  fubmit  himfelf  to  a  fimilar  punifhment,  in  cafe  he  fail- 
ed in  his  profecution.  Voet  {tit.  De  accuf.  et  infcript.  §  1 3.)  gives  an 
account  of  this  progrefs  of  their  law  in  the  following  words :  "  Ne 

autem  temere  quis  per  accufationem  in  alieni  capitis  difcrimen  ir- 

merit,  neve  impunita  eflet  in  criminallbus  mentiendi  atque  ca- 
''  lumniandi  licentia,  loco  jurisjurandi  calumniae  adinventa  fait  in 
*^'  crimen  fubfcriptio,  cujus  vinculo  ca vet  quifque,  quod  crimen  ob- 
^^  jedlurus  fit,  et  in  ejus  accufatione  ufque  ad  fententiam  perfeveratu- 
^^  rus,  dato  eum  in  finem  fide^uffore.  Simulque  ad  talionem  feu 
^*  fimilitudinem  fupplicii  fefe  obftringit,  fi  in  probatione  defecifle^ 
^^  et  calumniatus  effe,  deprehenfus  fuerit."" 

There  can  be  little  doubt,  that  if  the  Roman  law  had  continued 
long  to  flourifli,,  there  mull  have  been  fome.  other  alteration  in:  this 
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matter :  for,  as  a  late  author  obferves,  it  was  indeed  a  complete  bar 
to  falfe  accufations,  being  in  effedl  a  prohibition  of  profecvitions  at 
the  inftance  of  private  perfons ;  for  what  man  would  venture  his 
Kfe  and  fortune,  in  bringing  to  puhifhment  a  criminal  who  had  done 
him  no  injury,  however  beneficial  it  may  be  to  the  ftate  to  have  the 
criminal  deftroyed  ?  This  would  be  an  exertion  of  public  fpirit 
fcarce  to  be  expedled  among  the  mod  virtuous  people,  not  to  talk  of 
times  of  univerfal  corruption  and  depravity. 

Another  confequence  of  this  ancient  mode  of  inJftituting  crimi- 
nal profecutions,  was  the  introduction  of  an  infamous  and  malicious 
fct  of  informers,  who  flattered  the  vices  of  their  princes  at  the  ex- 
pence  of  the.  lives  and  fortunes  of  their  fellow-citizens.  It  will  not 
be  unacceptable  to  your  Lordfhips,  to  hear,  upon  this  fubjedl,  the 
fcntiments  of  the  great  author  of  the  Spirit  of  Laws,  (b.  6.  tit.  8.), 
and  the  preference  he  gives  to  modern  inftitution.  "  In  Rome,  it 
"  was  lawful  for  one  citizen  to  accufe  another:  this  was  according 
"  to  the  fpirit  of  the  republic,  where  each  citizen  ought  to  have  an 
"  unlimited  zeal  for  the  public  good,  and  where  each  citizen  is  fup- 
•*  pofed  to  hold  the  whole  rights  of  his  country  in  his  hands,  Un- 
**  der  the  emperors,  the  republican  maxims  were  ftill  purfued ;  and 
**  inftantly  a  pernicious  fet  of  men  ftarted  up,  a  whole  fwarm  of  in- 
**  formers  ;  whofoever  had  numerous  vices  and  abilities,  a  mean  foul, 
**  and  an  ambitious  fpirit,  bufied  himfelf  in  ths  fearch  of  fome  cri- 
"  minal,  whofe  condemnation  might  be  agreeable  to  the  prince. 
This  was  the  road  to  honour  and .  fortune  j  but  luckily  we  are 
ftrangers  to  it  in  our  country. 

We  have  at  prefent  an  admirable  law,  namely,  that  which  re- 
quires, that  the  prince,  who  is  eftabliflicd  for  the  execution  of  the 
laws,  fhoujd  appoint  an  officer  in  each  court  of  judicature,  to  pro- 
fecute  all  forts  of  crimes  in  his  name.  By  this  means  the  profef- 
fion  of  informers  is  a  thing  unknown  to  us  ;  for  if  this  public  a- 
venger  were  fufpedled  to  abufe  his  office,  he  .  would  foon  be  obli- 

*'  ^ed  to  name  his  author. 
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By  Plato's  laws  (lib.9.),  thofe  who  negledt  to  inform  or  to  affift  the 
magiftrates,  are  liable  to  be  punilhed.  This  would  not  be  fo  proper 
•'  in  our  days.  The  public  profecutor  watches  for  the  fafety  of  the 
•*  citizens  ;  he  proceeds  in  his  office,  while  they  enjoy  the  fweets  of 
"  tranquillity." 

No  wonder  that  modem  ftates,  warned  by  fuch  ftriking  examples^ 
have  been  inftrudled  to  affume  a  different  mode  of  profecution.  la 
moft  countries,  a  calumniator  publicus^  fuch  as  mentioned  by  Prefident 
Montefquieu,  is  appointed,  who  adls  at  his  peril  in  the  execution  of 
criminal  law.  This  in  particular  is  the  cafe  in  this  country  ;  with 
this  exception  only,  that  thofe  having  a  legal  intereft  are  intitled  ta 
purfue  in  their  own  name,  with  the  concourie  of  his  Majefty*s  Advo- 
cate.    In  England,  a  check  of  peculiar  utility  prevails  :  for  if  it  is. 

« 

a  mifdemeanor  profecuted  by  information,  it  muil  be  profecuted,  if 
the  pannel  is  not  mifinformed,  either  by  the  attorney-general  ex  of^ 
fcioy  or  upon  leave  of  the  court  to  file  the  information  ;  if  it  is  an 
offence  triable  only  by  indidlment,  it  is  neceflary  that  the  approba- 
tion of  the  grand  jury  muft  precede  the  trial :  £0  that  in  whatever 
fhape  the  profecution  is  inftituted,  the  laws  of  England  have  wifely 
provided  fuch  checks  as  efledlually  prevent  profecutions  at  the  iu- 
flance  cither  of  vindidlive  profecutors  or  malicious  informers. 

Taking  it  for  granted,  therefore,  that,  inftrudled  by  the  expe- 
rience of  former  ages,  popular  adlions  are  the  odium  and  abhorrence 
of  modern  times,  and, peculiarly  fo  of  this  country,  the  pannel  fhall 
proceed  to  confider  the  intereft  condefcended  upon  by  the  prefent 
profecutors ;  and  if  he  fhall  be  fo  happy  as  to  convince  your  Lord- 
lliips,  that  the  dodrines  maintained  by  them  go  fo-  far  as  to  counte* 
nance  popular  adlions  of  the  moft  dangerous  nature,  he  refts  fatis- 
fied  you  will  not  think  proper  to  introduce  fo  pernicious  an  innova- 
tion into  the  criminal  law  of  this  country.  The  pannel  has  already 
admitted  the  qxception  in  the  law,  whereby  private  profecutors  ha-- 
Ying  a  legal  intereft,  are  allowed  to  purfue  ;  and  therefore  the  que- 
fUoa  to  be  confidered  is,^  Whether  the  profecutors  have  produced  a- 
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ny  intereft  which  can  be  fuftained,  either  upoa  principles  or  prece* 
dents^  in  the  criminal  records  of  this  country  ?  • 

The  intereft  of  the  profecutors  is  fomewhat  different ;  and  there- 
fore falls  to  be  differently  confidered.  Mr  Geddie  fays,  That  he 
was  a  magiftrate  at  ^tbe  time  the  bribery  libelled  was  committed,  or 
attempted  to  be  committed ;  and  therefore  is  intitled  to  fue  an  ac* 
tion  brought  for  the  purpofe  of  punifhing  a  crime  committed  within 
the  borough,  and  fo  deftruAive  of  the  purity  and  chaftity  af  its  mo- 
xals. 

'  Now,  your  Lordihips  will  coniider  how  far  this  argument  will  go„ 
and  will  then  determine  whether  it  •  does  or  does  not  tend  to  the  in- 
trodu^on  of  popular  adlidns. 

Deftrudive  as  the  tendency  of  bribery  may  be,  it  will  not  be  faid 
that  it  is  more,  or  even  equally,  enormous  with  a  multitude  of  other 
crimes  that  can  be  mentioned.  Murder,  adulteiry,  theft,  and  the 
pannel  will  beg  leave  to  add  drunkennefs  to  the  catalogue,  are  all  of 
them  equally  deftrudiive  of  the  chaftity  and  purity  of  the  morals  of 
the  borough,  and  equally  repugnant  to  the  well-being  of  its  confti- 
tution  ;  and  therefore  the  firft  concluiion  flowing  from  the  proiecu- 
tors  doiSrine  is.  That  every  magiftrate  and  counfellor  of  every  royal 
borough  in  Scotland,  is  intitled  to  affume  the  character  of  cahtmnia^ 
tor  publkus  in  every  crime  committed  within  or  concerned  in  the 
well-being'  of  the  borough. 

But  this  is  not  all:  the  powers  and  jurifdidlion  of  thejuftice  of 
peace  in  counties  is  cumulative*  with  that  of  the  magiftrates  and 
counfellors  in  the  boroughs  within  their  county ;  and  therefore  they, 
no  doubt,  by  the  fame  rule,  would  have  the  fame  power  of  profe- 
cution  as  either  the  magiftrates  or  counfellors. 

And  the  matter  does  not  ftop  here  j  for  the  juftices  of  peace  would- 
likewife  be  intitled  to  the  fame  power  with  regard  to  every  crime 
committed  within  their  refpecflive  counties  i  fo  that  really,  if  a  lati- 
tude  in  this  matter  is  to  be  allowed,  there  is  no  defining  how  far 
the  profecutors  principle  would  carry  us.  If  vague  and  indefiLiite 
interefts  are  to  be  admitted,  every  individual  of  the  kingdom  may 
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fay,  he  is  liable  to  be  taxed,  and  fubjetfl  to  the  laws  of  the  realm, 
and  may  therefore  lay  claim  to  his  title  ofpurfuing  a  crime  fb  im- 
mediately tending  to  affedl  the  purity  of  reprefentation  in  parlia- 
ment. , 

Many  other  obfervations  might  be  offered  to  fhow  the  danger  of 
departing  from  the  rule  of  law,  whereby  every  perfon  is  allowed  to 
have  a  legal  interefl  in  thofe  crimes  which  affedl  his  perfon^  charaiier^ 
end  goods.  Some  likewife  ^AA  family  :  which  perhaps  is  unneceflary ; 
becaufc,  although  one  is  likewife  allpwed  to  vindicate  the  injuries 
done  to  thofe  with  whom  he  is  immediately  connedled  in  family ;  ** 
yet  a  man  s  family  is,  with  no  great  impropriety,  confidcred  as  a 
part  of  his  perfonal  eftate ;  and  therefore  falls  under  that  interefl  al- 
lowed to  every  man  to  vindicate  the  injuries  criminally  offered  to  his 
own  perfon. 

The  pannel  has  been  at  pains  to  make  the  fearch,  and  is  not  able 
to  find  an  cxaniple,  where  the  rule  of  law^  limiting  a  criminal  inte- 
refl in  the  manner  now  fuggefled,  has  ever  been  departed  from,  ib 
as  to  allow  any  perfon  to  vindicate,  in  a  criminal  a<5lion,  any  injury, 
except  what  has  been  committed  againft  his  charadler,  goods,  fami- 
ly, or  perfon :  and  when  there  is  fo  clear  and  rational  a  principle 
and  rule  by  which  to  judge,  it  is  not  imagined  your  Lordfhips  will 
be  inclined  to  depart  from  it  j  for  otherwife,  fuch  a  multitude  of 
vague  interefls  will  be  condefcended  upon,  you  will  find  yourfelvcs 
engaged  in  a  labyrinth  of  wildnefs  and  uncertainty,  v^thout  any 
one  rule  by  which  to  extricate  your  judgement. 

The  profecutors,  at  the  pleading,  condefcended  upon  various  ex- 
amples, which  they  faid  were  deviations  from  this  rule.  But  all  of 
thefe  fell  fo  clearly  under  it,  that  they  are  now  dropped  out  of  their 
information ;  and  one  only  remains,  viz.  the  cafe  of  Mr  Lockhart  of 
Lee  againfl  the  rioters  of  Lanerk.  But  this  might  have  been  omitted 
as  well  as  the  reft  ;  for  the  fmalleft  attention  will  prove  it  to  fall  di- 
recSlly  within  the  rule.  The  cafe  there  was,  that  the  fettlement  of 
Mr  Lockhart's  prefentee  to  the  kirk  of  Lanerk,  was  obftrudled  by 
the  rioters  afterwards  brought  to  trial  j  unlefs  therefore  the  profe- 
cutors 
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cutors  can  maintain,  dircdtty  in  the  face  of  law,  that  a  right  of  pa- 
tronage is  not  a  right  of  property,  it  is  impoflible  to  maintain,  that 
a  riot,  obftnicSling  die  fettlement  of  his  prefentee,  did  not  affedl  Mr 
Lockhart  in  his  goods  or  property. 

A  cafe  is  put,  fuppofiiig  that  the  Michaelmas  ele(5lion  of  magi- 
Urates  and  counfellors  had  been  overawed  by  force,  fo  as  that  the 
pannel  had  gained  a  majority  ;  and  the  queftion  is  put,  Whethier,. 
in  fuch  a  cafe,  a  criminal  action  would  not  have  been  competent  at 
the  inftance  of  the  chief  magiftrate  of  the  borough  ? 

The  anfwer  to  this  queftion  depends  entirely  upon  the  circtun- 
fiances  of  the  forct.  If  one  or  two  individuals  had  been  privately 
withrheld  from  the  meeting  by  force,  whatever  civil  adlion  might 
have  been  competent  to  any  member  of  council  to  remedy  the 
wrong,  the  pannel  does  deny  the  competency  of  any  criminal  ac- 
tion for  the  forcible  detention,  at  the  inftance  of  any  but  the  perfon 
himfelf  who  was  detained  ;  and  the  fame  with  regard  to  the  cafe  of 
the  bribery  of  individuals,  except  in  the  cafe  where  the  popular  ac- 
tion is  given  under  the  ftatute.  But,,  on  the  other  hand,  if  the  force  . 
was  exercifed  in  a  riotous  and  tumultous  manner  againft  the  meeting 
of  the  council  in  general,  then,  no  doubt,  a  criminal  profecutioa 
might  have  been  fuftained  at  the  inftance  of  any  of  the  individuals,, 
becaufe  diredied  againft  each  of  them  perfonally.  However,  even 
io  this  cafe,  it  would  be  more  regular  to  have  the  adion  brought  at 
the  inftance  of  the  public  profecutor. 

So  much  with  regard  to  the  intereft  of  Geddie  ;  the  general  prin- 
ciples, of  which  do  no  doubt  likewife  apply  to  the  intereft  claimed 
by  MrMacintofh,  who  claims  a  tide  to  purfue,  both  as  a  counfellor 
eledled  at  laft  Michaelmas,  and  as  a  candidate  for  the  office  of  pro- 
voft  and  member  of  parliament. 

With  regard  to  his  charader  as  counfellor  eledled  at  laft  Michael^ 
nias,  the. fame  obfervations  apply  to  it  as  to  Mr  Geddie.;  with  this 
addition.  That  his  intereft  in  that  refped  is  rather  weaker,  in  fo. 
far  as  he  was  not  acounfellor  at  the  time  the  bribery  is  faid  to  have 
been  committed  within  the  borough  j,  and  therefore   can  have  na 

more 
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more  title,  in  the  view  of  prefer ving  the  morals  of  the  borough,  to 
purfue  this  bribery,  than  any  other  crime  which  may  have  bcea 
committed  any  given  number  of  years  paft. 

In  fo  far  as  Mr  Macintofh  claims  a  title  on  account  of  his  candi- 
<latefhip,  either  for  provoft  or  member  of  parliament,  the  panftel 
does  Hkewife  deny,  that  this  is  an  intereft  which  the  law  can  ac- 
j^nowledge.  It  may  be  true,  that  now*aTdays  fuch  offices  are  fought 
after  with  the  moft  leager  attention  ;  but  it  is  likewife  true,  that  in 
the  idea  of  law,  they  are  confidered,  not  as  rights  or  privileges,  but, 
on  the  contrary,  as  burdens  or  fervices,  which  men  are  compelled 
to  undertake  :  it  would  therefore  be  fomewhat  abfurd,  if  a  perfon 
was  allowed  to  purfue  criminally,  becaufe  he  was  prevented  from 
Undertaking  an  office  which  the  law  confidered  as  a  burden. 

As  your  Lordfhips  will  rather  chufe,  in  this,  and  in  every  other 
queftion,  to  be  guided  by  clear  and  unalterable  rules  of  law,  than  to  ^ 
be  left  at  arbitrary  difcretion,  without  any  rule  to  diredl  your  fteps, 
the  rule  in  this  cafe  is  patent,  if  your  Lordfhips  think  proper  to  a- 
dopt  it.  The  only  ground  upon  which  a  perfon  claims  a  right  to 
purfue  criminally,  is  becaufe  he  is  hurt.  Now?  it  is  impoffible, 
that,  in  a  legal  fenfe,  any  perfon  can  be  hurt  or  injured,  without 
having  it  in  his  power  to  fue  for  reparation  of  that  injury. 

Accordingly,  if  your  Lordfhips  will  attend  to  every  cafe,  where 
the  interefl  of  a  private  profecutor  is  admitted,  fo  as  to  purfue  cri* 
minally,  the  fame  interefl  would  warrant  him  to  purfue  reparation  - 
before  a  civil  court.  In  the  cafe  of  murder,  there  is  the  action  of 
aflythment ;  in  the  cafe  of  a  rape,  an  adlion  infolatium  and  for  da-  * 
mages  is  likewife  competent ;  in  theft,  the  adlion  for  reflitution  is 
undoubted ;  and  fo  upon  examination  will  be  found  to  hold  with 

regard  to  other  c;afes. 

Here  then  is  a  clear  and  invariable  rule  of  law,  by  which  this 
matter  may  be  at  all  times  eafily  explicated,  and  the  boundaries  pro- 
perly defined  betwixt  the  .rule  of  law.  That  there  fhould  be  no  popu- 
lar anions,  and  the  exception  from  that  rule.  That  every  perfon  ha- 
ving a  legal  interefl  is  intitled  to  purfue. 
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.  By  this  rule,  then,  let  the  prefent  queftion  be  tried;  and  tlic 
pannel  begs  leave  to  afk.  Whether  Mr  Macintofh  would  be  allowed 
to  purfue  a  civil  adlion  for  reparation  of  damages,  becaufe .  he  had 
been  difappointed  in  his  cledion  either  as  provoft  or  member  of  par- 
liament ?  He  certainly  would  not.  This  was  one  of  the  qucftions 
dated  to  EnglijQi  cbunfel  in  the  queftion  betwixt  Sir  John  Gordon 
and  Colonel  Scot  j  and  the  anfwer  of  Sir  John's  own  counfel  was 
That  he  never  knew  fuch  an  adlion,  and  did  not  believe  it  would 
lie. 

It  is,  however,  imneccflary  to  dwell  longer  upon  this  argument  • 
for  it  is  in  a  manner  admitted  on  the  part  of  the  proiecutors  that 
Mr  Macintofli's  intcreft  as  a  candidate  would  not 'give  him  a  legal 
intereft  to  purflie  this  a(»tion  :  for,  in  anfwer  to  the  argument  which 
the  pannel  drew  from  the  cafe  of  Sir  John  Gordon,  defiring  to  com- 
pel his  Majefty's  Advocate  to  profecute  Colonel  Scot  at  his  own  in- 
ftance,'  becaufe  he  was  advifed  he  had  no  intereft  to  purfue  in-  his 
own  name,  the  profecutcar  fays,  (fee  Inform,  p.  429.),  "♦That  Sir 
♦*  John  Gordon  was  no  magiftrate  or  counfcUor,  but  quilibet  e  po- 
*'  /«/©,  having  no  title  j  and  therefore  had  no  other  method  left  but 
.*'  by  applying  to  the  public,  profecutqr  to  take  up  the  cudgels  for  the 
**  public  intereft."  Sir  John  Gordon  was  a  candidate  full  as  fe- 
rioufly  as  Mr  Macintofh.j  and  therefore,  if  his  charader,  as  a  decla- 
red candidate-  againft  Colonel  Scot,  did  not  givejiim  a  title  to  Pur- 
fue, it  does  not  occur  upon  what  principle  the  intereft  of  Mr  Macin- 
tofti  can  be  one  bit  ftronger  in  oppofition  to  Mr  Dempfter. 

The.profecutors.are  at  pains  to  enlarge  upon  the  bad  confequences 
which  they  fuppofewill  follow,  if  the  crime  of  bribery  was  not  al- 
lowed to  be  profecutcd  at  the  inftancc  of  fuch  purfuers  as  they  ;  and 
it  is  faid,  that  no  fuch  profecution  would  ever,  be  brought,  unlefs  at 
the  inftance  of  thofe  particularly  hurt  by  it. 

But  the  pannel  muft  be  forgiven  to  objed  to  this  doQxine  in  all  its 
parts.  For,  in  the  jirft  place.  He  does  humbly  deny,  that  there  is  a- 
ny  necefSty  for  fuch  aftions  as  this,  in  order  to  curb  bribery,  in  fo 
far  as  it  is  in  any  one  degree  prejudicial  to  the  freedom  of  elections. 
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The  efedlion  itfelf,  in  fo  far  as  corrupted,  is  remediable  by  tbe  civil 
iadlion  well  known  to  your  Lordfhips ;  and  in  fadl  this  very  ele<Slion 
for  the  town  of  Cupar  made  at  Michaelmas  laft  is  at  prefent  in  de- 
pendence for  redudlion  before  the  court  of  feflion,  and  alinofl  the 
fame  witnefles  examined  in  the  one  that  have  been  cited  in  the  other; 
Befides  this  civil  adlion  known  in  kw  for  the  redudlion  of  the  elec- 
tion, the  ftatute  2d  George  II.  has  given  a  criminal  adlion  for  high 
penalties  where  it  thought  a  criminal  a(5lion  was  proper  or  expedient; 
and  therefore  it  really  does  not  occur,  even  what  reafbn  there  is  ta 
wifh  for  more  adlions  relative  to  bribery  than  what  the.  law  has  al- 
ready introduced.     But, 

^dly^  If  your  Lordfhips  will  have  this  adtion  at  common  law  like- 
wife  introduced,  the  pannel  can  fee  no  rekfon  why,  more  than  any 
other  public  crime,  it  may  not  be  left  to  the  cool  and  difpaf&onate 
attention  of  the  public  profecutor;  In  theory,  perhaps,  it  may  have 
a  very  fingular  appearance,  that  fb  much  power  fhould  be  vetted  in 
any  one  man,  or  that  the  Advocate  of  Scotland  fhould  be  upon  a 
footing  with  the  grand  jury  of  England  :  but  experience  is  the  fureft 
teft  to  refbrt  to ;  and  if  the  pannel  is  rightly  informed,  an  example 
will  fcarce  be  produced,  where,  fince  the  criminal  law  of  this  coun- 
try was  eflablifhed  upon  a  regular  footing,  that  officer  of  the  law 
was  fufpeded  of  abufing  his  trufl,  by  relaxing  where  fe verity  was  pro- 
per; or  by  rigorous  mcafures  where  meafures  of  a  contrary  kind 
would  have  been  more  proper.  And  the  pannel  fhall  further  ob- 
ferve,  that  if  on  any  occafion  he  fhould  appear  more  remifs  than  he 
ought  to  be,  your  Lordfhips  would  have,  as  ufual  in  many  cafes,, 
an  opportunity  of  reminding  him  of  his  duty,  as  moft  of  thofe 
bribery-queftions  come  before  you  in  another  charadler.. 

But  fince  the  profecutors  have  indulged  themfelves  with  pointing 
out  imaginary  confequences  if  their  title  fhould  not  be  fuftained,^ 
the  pannel  will  be  forgiven  to  take  notice  of  mott  real  and  certain^ 
confequences  in  cafe  it  fhall  be  fuflained. 

It  is  needlefs  minutely  to  tell  your  Lordfhips  of  that  plentiful  crop 
©f  litigation  which  enfucs  in  the  civil  court  on  occafion  of  every  dis- 
puted 
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puted  eledtion  for  a  member  of  parliament ;  you  know  it  well  to  your 
fad  experience.  But  what  will  be  the  refult,  if  this  new  door  for 
litigation  is  opened,  it  is  impoffible  for  any  perfon  to  foretell.  It 
needs  but  a  begilining  to  make  it  fafhionable  ;  and  as  it  feems  to  be 
a  maxim  now  fully  eftablifhed  in  the  political  pradlice  of  this  coun- 
try, that  no  eledlion  muft  be  loft  without  the  candidate  doing  ho- 
nour to  himfelf  and  his  party  by  two  or  three  law-iuits  in  the  civil 
courts ;  fo,  if  your  Lordfhips  Ihall  go  on  to  eftablifli,  in  the  frfi 
place,  That  every  fpecies  of  bribery,  and  in  every  degree,  is  profe- 
cutable  as  a  crime  at  common  law  j  and,  in  the /econd  place.  That  it 
can  be  purfued  at  the  inftance  of  any  perfon  who  may  conceive  him- 
felf to  be  injured;  it  is  obvious,  that  .the  animofity  and  keennefs  of 
political  contefts  will  foon  be  as  produdlive  of  criminal  profecutions 
as  they  now  are  of  civil  queftions ;  the  honour  of  the  party  will  be- 
come as  much  interefted  to  go  through  with  the  one,  as  it  now  is  to 
carry  on  the  other. 

And  here  your  Lordfhips  will  not  fail  to  obferve  how  wide  the 
field  is.  It  is  not  money  alone  which  law  confiders  as  a  bribe,  but 
every  office,  gratuity,  promife,  or  even  hint  of  gratuity,  are  all  cul- 
pable in  the  eye  of  law ;  fo  that  when  every  circumftance  which  may 
occur  on  occafion  of  a  warnjL  contefted  eledlion  is  aggravated' and 
augmented  by  party-rage  and  political  refentment,  it  is  left  with 
your  Lordftiips  to  judge  what  a  field  muft  inevitably  open  in  every 
borough  and  county  of  the  kingdom;  The  pannel  avoids  to  mention 
the  train  of  falfehood  and  perjuries  which  muft  neceffarily  enfue  ; 
jthele  are  too  obvious  to  require  particular  notice. 

The  profecutors  fay.  That  all  thefe  confequences  will  be  fuiEcient- 
ly  guarded  againft  by  the  concourfe  of  his  Majefty's  Advocate,  which- 
wiU  not  be  given  to  authorife  malicious  profecutions.  But  your 
Lordfliips  know,  that  this  anfwer  is  a  mere  farce,  when  you  attend 
to  the  manner  in  which  the  concourfe  of  his  Majefty^s  Advocate  is 
given.  The  concourfe  makes  the  title  neither  better  nor  worfe ;  and 
therefore  is  given  as  a  matter  of  courfe.  It  has  tcven  been  doubted 
Jiow  far  his  Majefty's  Advocate  is  at  liberty  to  refufe  it*     Certain  it 
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is,  that  when  Sir  Thomas  Hope,  his  Majefty*5  AvocatSi  refuted  to» 
fubfcribe  two  bills  of  improbation^  the  court  of  iefBon  compelled 
him  to  do  fo ;  and,  by  an  a(ft  of  {ederunt,  bearing  date  in  Janua* 

w 

Tj  1633,  it  made  a  general  order  concerning  the  duty  of  his  Maje- 
fty's  Advocate  in  all  fimilar  cafes.  .  But  whether  he  is  or  is  not  at  li- 
berty to  refufe,  it  will-in  no  Ihape  vary  the  argitbient ;  for  if  the  title 
and  intcreft  of  fuch  profecutors  as  the  prefent  is  once  fiiftained,  no 
Advocate  will  ever  take  it  upon  him  to  refufe  it  to  any  perfbn,  who^ 
in  the  height  of  political  phrenzy,  can  in  no  event  be  difficulted  to 
fupport  his  demand  by  bold  averment. 

In  the  lajl  place,  It  was  objected  on  the  part  of  the  pannel,  That 
although  bribery  itfelf  fhouki  be  thought  indidlable  at,  common  law, 
ftill  the  whole  of  the  indiAment  muft  fall  to  the  ground,  in  fo  far  as 
it  charges  bare  and  unfucceisful  attempts  to  corrupt,  which  are  not 
of  fuch  a  nature  as  to  be  profecutable  in  this  fupreme  criminal 
court,  efpecially  at  the  inftance  of  private  profecutors,  who  in  no  e^ 
vent  could  qualify  the  linalleft  injury  or  damage  from  thoie  attempts^ 

If  the  pannel  has  been  fuccefeful  in  fatisfying  your  Lordfhips,  that 
bribery  itfelf  is  not  a  crime  at  common  law,  there  is  aa  end  of  this* 
part  of  the  queftion.  But  even  although  bribery  itfHf  were  adhially 
punifliable  both  at  common  law  and  by  ftatute,  the  pannel  does^ 
humbly  difpute,  that  an  attempt  to  gain  a  vote  by  money,  or  the 
promife  of  money,  is  puniflisA^le  as  a  crime.  Bribery  is  not  an  idea, 
known  in  the  law  of  nature,  or  the  general  rules  of  morality ;  and 
therefore,  being  ftatutory  and  municipal,  it  is  the  ftatute  muft  dc* 
,  termine  how  far  it  is  neceflary  it  fliould  proceed  before  it  is  to  be: 
viewed  ^  partaking  of  a  criminal  nature.. 

Now,  when  the  ftatutcs  refpedling  this  fubjied  are  looked  into-,, 
your  Lordihips  will  obferve,  that  an  attempt  t6. bribe  is  never  ftig- 
matizcd  as  criminal,  unlefs  the  corrupti<»  has  adlually  taken  eScSt  y 
and  therefore,  although  the  profecutors  were  even  to  prevail  in  their 
€onftru6Hve  reafoning,  that  every  degree  of  bribery  was  to  be  e- 
fteemed  crinxinal,  becaufe  the  criminality  of  bribery  in  general  wafr 
cftablilhed  by  ftatute,  ftill  even  that  argument  would  not  carry  them. 

through 
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through  in  this  part  of  their  indi<5tment ;  for  the  criminality  of  att 
attempt  to  bribe  is  eftablifhed  by  no  ftatute. 

Nor  will  the  authorities  refbrted  to  by  the  profecutors  avail  them  j 
for,  by  their  own  Ihowing,  authors  are  not  at  one  upon  the  point : 
And  even  as  to  tliofe  cafes  where  they  do  confider  an  attempt  towards 
a  crime  to  be  in  itfelf  criminal,  the  very  attempt  in  thofe  cafes  doe^ 
carry  along  with  it  a  diflindfc  fpecies  of  crime  ;  for  example,  although 
an  attempt  to  poifon  or  to  aflaflinate  a  man  does  not  amount  to  the 
crime  of  murder,  ftill  it  is  .punifliablc  of  itfelf;  becaufe  it  is  criminal 
to  bring  any  of  his  Majefty's  lieges  into  a  terror  for  their  lives.  The 
fame  obfervation  and  reafoning  will  apply  to  mod  other  cafes  where 
attempts  to  commit  crimes  ^re  confidered  as  punifhablc. 

But  'further,  although  it  fhould  be  thought,  that  both  bribery,  and 
attempts  to  bribe,  are  criminal,  ftill  the  profecutois  do  not  advert  to 
the  additional,  and,  with  fubmiflSon,  unanfwerable  objedlion,  that 
would  lie  to  their  title  of  purfuing  upon  this  part  of  the  indidhncnt* 
A  private  profecutor  muft  furely  have  fuffered  a  hurt  of  fome  kind 
or  another  before  he  can  complain :  but  the  pannel  cannot  poflibly 
diicover  where  is  the  hurt  fuftained  by  thefe  profecutors,  when,  by 
the  fhowing  of  their  own  libel,  the  attempts  to  hurt  them  were  to- 
tally unfuccefsful.  If  your  Lordfhips  fhall  be  of  opinion,  contrary 
to  the  expectations  of  the  pAnnel,  both  that  bribery,  and  attempts 
to  bribe,  were  crimes  at  common  law,  profecutable  at  the  inflance 
of  the  public  profecutor,  and  likewife  that  bribery  adluially  commit- 
ted was  profecutable  at  the  inflance  of  a  private  purfuer  who  has 
been  hurt,  ftill,  how  attempts  can  be  profecuted  at  the  inftance  of  a 
private  purfuer  who  confeffedly  is  not  hurt,  is  to  the  pannel  incom- 

prchenfible. 

Upon  the  whole,  the  pannel,  with  chearfulnefs,  fubmits  himfelf 
to  the  judgement  of  your  Lordfhips,  and  refts  fatisficd  you  will  be  of 
opinion, /ry?,  That  the  crime  as  laid  is  not  cornpetent ;  /r(?^/K,  That 
althov»gh  it  were  cpmpetent,  it  is  not  adionable  in  a  criminal  court 
at  the  inftance  of  thefe  profecutors  ;  and;  lajlly^  That,  in  all  events, 
that  part  of  the  indidlment  which  charges  only  bare  and  jinfuc- 

cefsfiil 
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celsfiil  attempts  to  corrupt,  is  totally  irrelevant,  and  falls  to  be  dil^ 
miffed;' 

Thefe  informations  were  advifed  by  the  court  on  the  ift  of  Au- 
guft.  A  note  was  taken  of  the  opinions,  but  it  is  not  full  or  accu- 
rate ;  however,  it  will  give  fome  idea  of  the  grounds  of  the  deci- 
fion, 

OPINIONS. 

AucHiNLECK.  But  lately  that  bribery  was  heard  of  in  this  coun- 
try ;  which  for  its  honour.  It  is  fub verfive  of  the  conft^tution,  and 
makes  people  bound  by  an  oath  depart  from  it ;  therefore  clear  that 
it  is  a  crime,  and  indiiflablc  at  common  law  :  but  as  it  is  a  confe- 
quence  of  this,  that  perfons  may  be  brought  to  trial  for  it  at  a  great 
diftance  of  tinie,  judges  bound  to  take  care,  that  the  charge  be 
llridWy  formal  and  regular,  that  the  profecutors  have  a  proper  in- 
tereft.     The  ftatutes  againft  bribery  give  a  popular  adlion ;  but  the 

» 

common  law  permits  thofe  only  to  fue,  who  can  fliow  they  have  been 
hurt.  In  feveral  articles,  the  charge  only  bears.  That  Mr  Dempfter 
had  corrupted,  or  attempted  to  corrupt,  fuch  and  fuch  perfons, 
without  dating  any  particulars ;  fo  that  the  pannel  cannot  be  prepa- 
red to  difprove ;  and  therefore  the  charge  fo  far  too  general,  and 
cannot  be  remitted  to  a  jury.  As  to  Sibbald,  &c.  neither  the  place 
where,  nor  the  manner  how,  the  comiption  took  place,  mentioned  ; 
but  only  gifts  and  promifes  in  general ;  fo  that  the  pannel  cannot 
bring  exculpatory  evidence,  or  prove  alibi :  nor  can  it  be  known  whe- 
ther the  fadls  would  be  relevant,  as  the  mode  of  corruption  not  fet 
forth.  That  part  of  the  charge  refpedling  Thomfon,  Smith,  and 
Morris,  is  ftronjgeft.  Suppofing  the  profecution  to  have  been  at  the 
inftance  of  the  King^s  Advocate,  the  queftion  muft  have  been.  How 
far  thefe  people  accepted  of  the  offers,  or '  agreed  to  be  corrupted  ? 
The  putting  money  into  Morris's  pocket  does  not  knply,  that  he  was 
corrupted ;  and  he  is  not  alledged  to  have  been  fo.  Had  the  Advo- 
cate profecuted,  he  muft  have  proved,  that  corruption  adually  en- 

fued ; 
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fued  :  but  not  fo  much  as  here  charged,  that  any  of  thefe  perfons 
were  adlually  corrupted,  and  voted  againft  Mr  Macintofh.  He  has 
no  title  to  be  a  public  profecutor,  excepting  he  were  fuing  upon  the 
ftatute :  muft  be  able  to  fay  he  has  been  hurt ;  but  that  he  does  not ; 
therefore  the  firft  part  of  the  charge  too  general ;  and  the  laft,  which 
is  fpecial  enough,  fhews  he  has  no  intereft.  Clear  then  for  difmiflP- 
ing  it. 

Alemooh*  Of  the  opinion  given.  Bribery  is  one  of  feveral  ways 
of  depriving  an  ele(5lor  of  his  freedom.  Clear  that  it  is  indidlable  at 
common  law.  Crimes  divided  into  public  and  private.  The  firft 
fpecies,  fuch  as  fedition,  bribery,  &c.  affeift  the  conftitution  more 
immediately  than  they  do  individuals ;  and  therefore  clearly  may 
be  profecuted  by  the  King*s  Advocate.  As  to  private  crimes,  da- 
mage fuffered  intitles  a  private  party  to  fue.  None  of  the  profecu- 
tors  have  fuffered  any  iii  their  perfons,  eftates,  or  charadlers.  Won't 
go  fo  far  as  to  fay,  that  keeping  a  man  out  of  parliament  affedl 
none  of  thefe;  won't  go  upon  the  old  notion,  that  attendance  in 
parliament  is  a  burden ;  but  fuch  lofs  cannot  be  eflimated  at  a 
precife  fum,  •  though  a<Slion  may  be  competent  in  certain  cafes  t 
however,  will  leave  this  point  of  intereft  till  the  circumftances  of  the 
charge  are  confidered.  It  is  a  general  accufation^  as  lax  as  any  ever 
exhibited.  'Tis  a  facred  rule  of  law.  That  the  fa£ls  muft  be  laid  with 
precifion  iii  a  criminal  charge ;  not  allowable  to  charge,  You  killed 
fuch  a  man,  by  ftabbing,  poifoning,  &c.  Here  the  mode  of  cor- 
ruption not  fpecified  ;  and  yet  there  is  fo  many  modes  of  expreffion 
in  foliciting,  which  are  not  criminal,  that  no  proof  ought  to  be  al- 
lowed upon  a  general  charge ;  and  the  profecutors  the  lefs  excu- 
fable  for  not  ftating  the  modes  of  corruption,  as  they  might  have 
found  them  out  upon  a  precognition.  When  the  charge  is  not  fpe- 
cial, the  court  cannot  judge  of  the  relevancy,  nor  the  pannel  prove 
a  defence.  As  to  the  fecond  branch  of  the  charge,  that  fliews  the 
profecutors  thought  it  was  incumbent  on  them  to  be  fpecial.  Doubts- 
if  an  attempt  to  bribe  be  adionable,  when  carried  fo  little  way  as 
not  to  he  accepted^    No  acceptance  here.     Does  not  mean  that  it 

is 
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is  neceflary  that  the  corrupt  bargain  fhould  be  executed  by  voting 
in  terms  of  it,  but  it  muft  be  completed  by  acceptance.  Attempts 
may  be  puniflied,  when  a  violence  or  breach  of  the  peace  commit- 
ted ;  but  no  fuch  thing  could  occur  here.  The  perfons  attempted 
have  voted  for  the  profecutors ;  had  they  done  otherwife,  it  would 
have  been  charged  :  fo  the  profecutors  have  iro  intereft,  not  having 
been  kept  out  of  parliament  or  magiftracy  by  thefe  offers.  There- 
fore, as  the  King's  Advocate  is  not  profecutor,  for  finding.  That 
this  libel  ought  not  to  go  to  a  jury, 

Kames.  Bribery  a  crime  at  common  law.  Had  Geddie  been  turn- 
ed out,  thinks  he  would  have  had  an  intereft.  No  occafion  to  en- 
ter on  the  point  of  intereft,  which  is  intricate. .  Never  faw  an  indi<£l- 
ment  with  more  words  and  lefs  liiatter.  Though  adion  might  be 
competent  to  the  King's  Advocate,  not  to  thefe  private  profecu- 
tors. 

Pit  FOUR.  Bribery  indidlable  at  common  law.     The  ftatutcs  a- 

gainft  it  did  not  mean  to  fuperfede  the  common  law.  Adion  not  li- 
mited to  the  King's  Advocate,  but  competent  to  every  party  that 
has  intereft.  Libel  faulty,  in  fo  far  as  it  does  not  mention  the  place. 
.  No  fair  witnefs  can  be  miftaken  as  to  that,  though  he  may  as  to 
the  time  ;  therefore  greater  latitude  allowed  as  to  this  laft.  In  many 
articles  of  the  charge,  evident  the  proof  to  he  by  one  witnefs  only  ; 
and  won't  fay,  but  in  a  generic  crime,  one  witnefs  to  each  a(5l  may 
be  fufficient ;  but  then  the  court  muft  be  careful,  that  the  pannel 
be  forewarned  to  bring  his  exculpatory  proof.  Firft  articles  of  the 
charge  too  general  to  go  to  a  jury.  As  to  the  reft,  won't  fay  no 
adion  lies  for  bribery,  though  it  had  no  effedl ;  fufficient  that  a  cor- 
rupt bargain  was  entered  into  ;  but  that  not  alledged  in  this  cafe. 
For  difmiffnig  the  libel. 

CoALSTON.  Bribery  a  crime  at  common  law.  Doubts  the  pro- 
fecutors have  no  intereft,  having  fuffered  no  damage  in  their  per- 
fons, property,  or  chara<5ler ;  and  that  a  civil  adlion  would  not  lie 
on  account  of  the  wrongs  alledged.  Clear  that  it  is  Hot  competent 
to  them  to  profecute  for  unfuccefsful  attempts,  though  it  might  be 

fo 
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ft  to  the  King's  Advocate.  The  laft  afts  charged  not  mere  conatus^ 
as  the  alledged  briber  did  all  he  could  to  corrupt.  Does  not  fay  the 
live  laft  articles  are  not  relevant,  but  that  thefe  private  parties  have 
no  intereft  to  fue  on  account  of  them.  No  inftance  in  the  records 
of  a  libel  fuftained  that  did  not  mention  the  place ;  and  fuch  libel 
never  fhould,  as  it  precludes  the  defence  of  aliln.  A  libel  for  mur- 
der like  this  would  be  caft  on  the  head  of  uncertainty.  In  a  late 
cafe,  (Sir  Alexander  Grant's),  the  court  of  fefEon  admitted  a  libel 
like  this  to  proof;  but  in  civil  cafes  a  precognition  cannot  be  taken ; 
and  in  civil  actions,  it  is  in  the  defender's  power  to  bring  witnefles 
quandocunque^  but  here  the  diets  are  peremptory.    . 

Justice-Clerk.  Bribery  a  crime  at  common  law.  Private  pro* 
fecutor  muft  have  an  intereft.  It  is  only  ficam  autfuorum  injuriam 
that  he  can  purfue,  and  for  which  he  would  have  a  civil  a<5lion« 
Not  eafy  to  fee  what  civil  adlion  thefe  profecutors  could  have.  How 
would  this  libel  look  without  the  laft  articles  ?  In  the  redudlion  of 
the  Fife  boroughs,  various  modes  of  bribery  charged,  and  admitted 
to  proof,  upon  the  relevancy  of  which  Judges  differed;  and  jurymen 
may  differ,  about  them,  as  they  have  no  definite  crime  to  go  upon. 
Want  of  matter  in  the  charge.  No  place  mentioned.  This  ellential, 
and  was  fo  long  ago,  when  libels  not  fo  accurate  as  now-a-days. 
Not  unnatural  to  refort  to  the  ftatiites,  to  fee  what  they  hold  to  be 
bribery.  Read  a  paflage  from  one.  It  fuppofes  corruption  to  fol- 
low. It  appears  from  this  charge,  that  corruption  did  not  follow. 
For  difiniffing  the  libel. 

m 

The  interlocutor  was  as  follows. 

"  Auguft  I.  1768.  The  Lord  Juftice-Clerk,  and  Lords  Commif- 
fioners  of  Jufticiary,  having  confidered  the  criminal  libel  purfued  at 
the  inftance  of  Robert  Geddie  junior,  merchant  in  Cupar  in  Fife, 
and  Robert  Macintolh,  Efq;  Advocate,  with  concourfe  of  his  Ma- 
jefty's  Advocate,  againft  George  Dempfter,  Efq;  of  Dunnichen, 
with  the  debate  and  informations  thereupon ;  repell  the  defence,  That 
bribery  and  corruption,  in  the  eledlion  of  Tiiagiftraies  and  counfel- 
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lors  of  a  royal  borough,  or  in  the  ele<Slidn  of  a  commiffioner  or  dele*- 
gate  of  fuch  borough,  is  not  a  crime  by  the  common  law  of  Scot- 
land, and  adlionable  in  this  court.     But  find  the  libel,  fo  far  as   it 
charges.  That  the  pannel  did,  by  himfelf,  or  by  others  employed  by 
him,  corrupt,  or -attempt  to  corrupt,    by  gifts  or  rewards,  or  by 
promifes,  agreements,  or  fecurities  for  gifts  or  rewards,  a  xiumber 
of  the  members  of  the  town-council  of  the  faid  borough  of  Cupar  j 
and  alfo,  fo  far  as  it  charges.  That  the  pannel,  upon  one  or  other 
of  the  days  of  the  months  of  Auguft,  September,  or  Odgber,  did, 
by  himfelf,  or  by  other  perfons  employed  by  him,  by  gifts  or  re- 
wards, or  by  promises,  agreements,    or  fecurities  for  gifts  or  re- 
wards, corrupt,  or  attempt  to  corrupt,    or  by  corruption  procure^ 
or  attempt  to  procure,   David  Ritchie,  James  Tod,  Thomas  Greigi 
Alexander  Millar,    Primrofe  Rymer,    James   Sibbald,    and  David 
Duncan,  all  counfellors  of  the  faid  borough  of  Cupar,,  or  one  or  o- 
ther  of  them,  or  one  or  other  of  the  other  perfons  then,  or  now, 
members  of  the  council  of  the  faid  borough,  to  give  their  votes  for 
certain  perfons,  and  not  to  give  their  votes  for  other  perfons,  at  the 
laft  annual  eleftion  of  magiftrates  and  counfellors,  and  to  give,  or 
promife  to  give,  their  votes,  in  the  choice  of  the  commiffioner  or 
delegate,    as  therein  mentioned,    vague   and  uncertain  as  to    the 
place,  mode,  and  circumftances  of  the  crime  libelled  ;  and  that  the 
pannel,  upon  a  charge  fo  vague  and  uncertain,   cannot  be  remitted 
to  the  knowledge  of  an  affize.    And  as  to  the  remaining  articles  of 
the  libel,  refpcdling  the  pannel's  attempts  to  corrupt  James  Morres, 
James  Thomfon,  John  Smith,  James  Campbell,  and  David  Prefton ; 
in  refpedl  it  is  not  charged,  that  thefe  attempts  were  effedlual,  or 
that  any  corrupt  bargain  was  concluded  betwixt  the  pannel  and  all 
or  any  of  thefe  perfons,  or  that  they,  or  any  of  them,  voted  in  the 
faid  eledlion  of  magiftrates  and  counfellors,  or  in  the  ele<5lion  of  the 
commiffioner  or  delegate  of  faid  borough,  in  oppofition  to  the  inte- 
reft  of  the  faid  complainers  ;    find,  That  they  have  no  proper  title 
to  bring  this  profecution  againft  the  pannel  upon  the  fadts  io  char- 
ged, the  faid  profecution  being  only  with  concourfe,  and  not  at  the 

inftan^c: 
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inftance  of,  his  Majefty's  Advocate :  And  therefore  difmifs  the  faid 
criminal  libel  and  the  pannel  from  the  bar." 

'Againfi  this  judgement  an  appeal  was  brought ;    but  it  was  re- 
mitted to  a  committee,  and  never  judged. 

Afl.  Lockhurtj  Maciatofh,  Wight,  Smith.      Alt.  Solicitor,  Swintoh*  Maclaurin. 


N®  80.  January  1 9.  1 768, 

His  Majefty's  Advocate,   and  the  Thistle-Banking  Company 
in  Glafgow, 

AGAINST 

John    Raybould. 

Forger  of  bank-notes  remitted  by  the  court  of  fejfion  to  the  court  of  ju/ii^ 
ciary. — Decree  of  the  court  of  feffion  evidence  again/l  him;  but  if  the 
jury  think  it  infufficientj  they  may  acquit  him» 

THE  indi(flment  fet  forth.  That  v^rhere,  by  the  laws  of  this  and 
all  other  well-governed  realms,  the  forging  or  counterfeiting, 
or  the  procuring  and  caufing  to  be  forged  or  counterfeited,  any  fe- 
curities,  bills,  obligations,  promiflbry  notes,  or  tickets,  for  fums  of 
money ;  and  more  particularly,  the  forging  or  counterfeiting,  or  the 
procuring  to  be  forged  or  counterfeited,  the  notes  of  banking,  mer- 
cantile, or  trading  companies,  ifTued  by  them  in  the  courfe  of  their 
bufinefs,  and  which  pafs  from  hand  to  hand  in  the  courfe  of  circu- 
lation as  a  ioaedium  of  commerce,  and  are  received  or  taken  as  cafli 
by  the  lieges  in  general  ;  as  alfo,  the  ufing,  uttering,  or  vending, 
-  or  caufing  or  procuring  to  be  ufed,  uttered,  or  vended,  any  fuch 
forged  or  counterfeited  fecurities,  -bills,  obligations,  promiflbry 
notes,  or  tickets,  for  fums  of  money ;  the  perfon  fo  ufing,  uttering, 
or  vending  them,  or  caufijig  them  to  be  fo  ufed,  uttered,  or  vend- 
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ed,  knowing  them  to  be  falfe,  forged,  or  counterfeited,  are  crimes 
of  a  heinous  nature,  and  fcverely  puniftiable  j  more  efpecially  wheii 
the  commiffion  of  fuch  crimes  is  accompanied  with  a  long  train  of 
forethorught,    contrivance,    machination,    and   artifice,    where    the 
crimes  themfelves  are  frequently  reiterated,  and  where  the  fecurities, 
bills,  obligations,  promifTory  notes,  or  tickets,  for  iiims  of  moneY* 
forged  or  counterfeited,  ufed,  uttered,  or  vended,  are  many  iii  luatn- 
ber,  and  for  a  confiderable  fum  of  money ;   Yet  true  i£_isarkA  of  Fe- 
rity, that  you,  the  faid  John  Raybould,  are  guilty  of  al3  jrnd  eachy, 
or  one  or  other,  of  the  forefaid  crimes,  aggravated  as  aforefaid ;  in. 
fo  far  afe  the  faid  Sir  James  Maxwell  of  Pollock,  Baronet,  James 
Ritchie,  and  Company,  having,  in  the  courfe  of  their  bufinefs  as 
bankers,  iffued  a  number  of  promiflbry  notes,  payable^  at  their  office 
in  Glafgow,  to  James  Struthers,  or  the  bearer,,  on  demand,^  for  the 
fum  of  twenty  fliillings  Sterling  each,  fubfcribed  by  David  Fleming, 
cafliier  to  the  faid  banking  company,  and  John  Maccall,  one  of  the 
partners  of  faid  company  i  which  notes  did  pafs  and  were  circulated 
among  the  lieges,  and  became  a  medium  of  comjnerce,  by  being  gi- 
ven and  received  in  payments  as  money  or  caih,  or  in  lieu  thereof, 
among  the  lieges  in  general;  you  the  faid  John  llaybould,  throwing 
off  all  fear  of  God,  and  regard  to  the  laws,  did  fraudulently  and  fe- 
lonioufly  devife  and  execute  a  fcheme  for  counterfeiting  and  fabri- 
cating a  number  of  notes  in  imitation  of  the  forefaid  notes :  for  ha- 
ving procured  one  of  the  notes  fubfcribed  and  iffued  in  manner  a- 
bove  fet  forth,,  you  did,,  on  one  or  other  of  the  days  of  the  month 
of  Auguft,  which  was  in  the  year  of  our  Lord  one  thoufand  feven 
hundred  arid  fixty-fix^  or  one  or  other  of  the  days  of  the  month  of 
July  preceding,,  repair  to  the  town  of  Birmingham,  where  you  ap- 
plied to  an  engraver,  and  defired  him  to  engrave  for  you  a  copper- 
plate as  like  as  poflible  to  that  from  which  the  faid  note,^  then  in 
your  pofTeflion,  had  been  caft  oflF;  and  the  engraver  having  engra- 
ved a  copper-plate  accordingly,  you  did  caufe  him  to  redify  fome 
difcrepancies  which  you  obferved  between  the  impreflion  made  by 
that  copper-plate  and  the  note  in  your  poflcffionj  and  you  did  fur- 
ther 
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ther  endeavour  to  prevail  with  him  to  engrave  the  number,  date, 
creditor  s  name,  and  fubfcriptions  of  the  faid  John  Maccall  and  Da- 
vid Fleming ;  but  he  having  informed  you,  that  that  could  not  be 
done  fo  as  to  make  them  exadtly  refemble  the  writing  of  a  pen,  but 
would  always  be  diftinguifhable  therefrom,  you  did  employ  a  perlbn 
to  caft  oflFfive  hundred  impreffions  from  the  laid  plate;  and  you  did 
iblicit  and  defire  the  faid  engraver,  and  other  perfons  in  the  faid 
town  of  Birmingham,  to  fill  up  with  a  pen  the  dates,  numbers,  and 
creditor's  names  in  the  blanks  of  the  iaid  impreffions ;  as  alfo,  to 
write  the  names  of  John  Maccall  and  David  Fleming  on  them,  in  i- 
mitation  of  the  fubfcriptions  of  the  original  notes  ;  and  you  endea- 
voured to  engage  them  to  do  fo,  by  offering  them  rewards  in  mo- 
ney :  but  they  having  refufed  to  do  as  you  defired  them,  you 
brought  the  faid  five  hundred  impreffions  along  with  you  from  Bir- 
mingham to  your  own  houfe,  at  the  faid  village  of  New  Merchiflou,. 
and  fhire  of  Stirling ;  and  in  that  place,  or  in  other  places  in  the 
neighbourhood  thereof,,  on  one  or  other  of  the  days  of  the  month  of 
September,  in  the  year  1766,  or  one  or  other  of  the  days  of  the- 
month  of  Augufl  immediately  preceding,  you  did  forge  or  coimter- 
feit  the  fubfcriptions.  of  the  faid  John  Maccall  and  David  Fleming,, 
fubjoining  thefe  forged  or  counterfeited  fubfcriptions  to  fundry  im- 
preffions from  the  copper-plate  which  you  had  caufed  to  be  engra- 
ved in  imitation  of  the  notes  ifTued  by  the  faid  Sir  James  Maxwell, 
James  Ritchie^  and  Company  ;  and  you  did  alfo  forge  or  counterfeit 
a  date,  numbers,  and  the  name  of  James  Struthers,  in  the  blanks 
of  the  faid  impreffions,  in  imitation  of  the  manner  in  which  fuch 
blanks  were  filled  up  in  the  notes  iffued  by  the  faid  Sir  James  Max- 
well, James  Ritchie,  and  Company;  or  you  did  caufe  and  procure 
others  to  forge  or  counterfeit  the  faid  fubfcriptions,.  numbers,  date, 
and  name,  in  manner  and  for  the  purppfe.  above  mentioned  ;  and 
on  one  or  other  of  the  days  of  the  faid  month  of  September  1 766, 
or  of  the  faid  month  of  Auguft  immediately  preceding,  you,  the  faid 
John  Raybould,  did,  at  the  faid  village  of  New  Merchifton,  or  at 
other  places  in  the  neighbourhood  thereof,  or  at  Perth,  or  other  pla- 
ces 
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ces  in  the  counties  of  Perth,  Stirling,  Linlithgow,  and  Fife,  or  one 
or  other  of  them,  nfe,  utter,  or  vend,  the  notes  fo  forged  or  coxin- 
terfeited,  or  procured  to  be  forged  or  counterfeited  by  you,  by  ut- 
tering them  yourfelf,  on  different  occaiions,  and  circulating  them  as 
calh,  in  place  of  true  notes ;  or  by  delivering  them  to  others  to  be 
uttered  and  circulated  as  cafti ;  and  by  procuring  and  cauiing  them 
fo  to  be  circulated,  uttered,  and  vended,  knowing  them  to  be  failfe 
and  forged.     At  lead,  fifty  notes  refembling  the  notes  iffued  by  the 
faid  Sir  James  Maxwell  of.  Pollock,  James  Ritchie,  and  Company, 
and  fubfcribed  by  the  faid  David  Fleming  and  John  Maccall,  were 
forged  or  fabricated ;  and  twenty-two  of  the  faid  falfe  and  counter- 
feited notes  were  ufed,  uttered,  and  vended,  within  the  time  afore- 
faid  ;  and  you  the  faid  John  Raybould  was  guilty,  aiSlor,  or  art  and 
part,  in  the  forging  or  coimterfeiting  the  faid  fifty  notes ;  and  of  u- 
fing,  uttering,  or  vending,  twenty-two  of  the  faid  fifty  forged  or 
counterfeit  notes,  knowing  them  to  be  falfe  or  counterfeited ;  and 
which  fifty  falfe  notes  are  produced  and  lodged  in  the  haitids  of  the 
clerk  of  judiciary,  conform  to  a  fchedule  or  lift  hereto  annexed,  ex- 
preffing  the  particular  numbers  thereof;    which  fchedule  or  lift  is 
here  referred  to,  and  held  to  be  repeated  as  part  of  this  indidbnent : 
And  you  the  faid  John  Raybould  having  been  accufed  for  the  iaid 
crimes,  before  the  Lords  of  Council  and  Seflion,  by  a  complaint, 
and  an  additional  complaint,  both  at  the  inftance  of  his  Majefty's 
Advocate,  for  his  Majefty's  intereft,  and  alfo  at  the  inftance  of  the 
faid  Sir  James  Maxwell,  James  Ritchie,  and  Company,  with  con- 
courfe    of    his    Majefty's    Advocate,     mentioning    and    referring 
to   fchedules   of  the   faid  fifty  falfe  notes,   and   other  papers  an- 
nexed to   the   faid  complaints,  as  having  been  then  produced  be- 
fore  the  faid   court,    and  lodged  in  the  hands  of  the  clerk  to  the 
faid  complaints ;  and  proof  having  been  allowed  by  the  court,  and 
led   by   the  complainers,    in   fupport  of  the  faid  complaints,    by 
the  examination  of  witneffes,  and  produdlion  of  writings,  the  faid 
Lords  of  Council  and  Seflion,  by  their  decreet,  bearing  date  the  27th 

day  of  the  month  of  November  laft  part,  1767,  "  found  it  proven, 

"  That 
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That  the  forty-five  notes  or  writings  made  in  the  form  of  twenty- 
fhilling  notes  ilTued  by  the  faid  Sir  James  Maxwell,  James  Ritchie, 
and  Company,  bankers,  forty-four  of  which  are  dated  the  3d  pf 
June  1765,  and  the  other  the  3d  of  June  1763,  particularly  Ipe- 
cified,  and  contained  in  the  fchedule  annexed  to  the  forefaid  pe- 
tition and  complaint,  being  the  thirty-fix  firft  numbers;  and 
numbers  57;  58.  59.  60.  61.  62.  63.  64.  and  65.  of  the  faid  fche- 
dule, all  now  lying  in  procefs ;  as  alfo  the  five  notes  or  writings, 
made  in  the  form  aforefaid,  being  numbers  68.  69.  70.  71.  and72» 
of  the  faid  fchedule  annexed  to  the  additional  complaint,  alfo  ly- 
ing in  procefs,  and  each  of  them  marked  by  the  fubfcription  of 
"  the  Lord  Auchinleck,  Prefident  for  the  time,  as  referred  to  here- 
in, are  all,  and  each  of  them,  falfe,  feigned,  forged,  and  fabri- 
cated ;  and  that  the  faid  John  Raybould  is  guilty,  ador,  art  and 
part,  of  forging  and  fabricating  the  fame :  And  alfo  found  it  pro- 
ven, That  die  faid  John  Raybould  is  guilty,  ador,  art  and  part, 
of  uttering  twenty-two  of  the  faid  notes  or  writings,  as  true  notes 
of  the  faid  Sir  James  Maxwell,  James  Ritchie,  and  Company, 
knowing  the  fame  to  be  falfe  and  forged,  being  the  following  ar- 
ticles in  the  fchedule,  viz.  numbers  14.  15.  16.  18.  19.  20.35.36. 
57.  58.  59.  60.  61.  62.  63.  64.  65.  6S.  69.  70.  71.  and  72.  marked 
as  above  by  the  Vice-Prefident's  fubfcription  fubjoined  to  each 
note,  to  diftinguifh  thefe  twenty-two  writings  from  the  others  i 
and  therefore  they  reduced  and  improved  the  faid  fifty  notes  or 
writings,  and  decerned  and  declared  accordingly ;  and  remitted 
the  faid  John  Raybould  to  the  court  of  judiciary."  Which  de- 
creet, or  extradl  thereof,  together  with  the  faid  fifty  forged  and 
counterfeit  notes,  to  which  it  relates,  are  all  now  lodged  in  the 
hands  of  the  clerk  to  the  court  of  jufticiary,  that  you  may  fee  the 
fame ;  and  the  faid  decreet  is  to  be  repeated  before  the  court  of  jufti- 
ciary as  evidence  againft  you,  of  your  being  guilty  of  the  crimes  a- 
bove  mentioned.  And  your  guilt  in  the  premifles,  or  your  being 
art  and  part  therein,  being  found  proven  by  the  verdicfl  of  an  allize, 
before,  the  Lords  Jufticc-General,  Juftice-Clerk,  and  Commiflloners 
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of  Judiciary,  you,  the  faid  John  Raybould,  ought  to  be  punifhed 
with  the  pains  of  death,  and  confifcation  of  moveables,  to  the  terror 
of  others  to  commit  the  like  in  time  coming." 

After  the  indidlment  was  read,  the  prifoner  was  afked,  what  he 
had  to  fay  ?  he  anfwered,  That  he  was  not  the  perfon  tried  before 
the  court  of  feflion ;  and  hig  counfel  argued,  it  was  neceflary  to  prove 
the  identity  here  as  in  an  attainder. 

The  counfel  for  the  profecutors  thinking  this  objecflion  good,  de- 
ferted  the  diet  pro  loco  et  tempore^  as  they  had  not  ferved  any  lift  of 
witnefTes  upon  the  prifoner,  and  fo  could  not  have  proved  the  iden- 
tity.— Upon  this  he  was  recommitted. 

Afterwards  he  was  of  new  indifted  as  before,  and  a  lift  of  witnefles 
ferved  upon  him,  containing  perfons  that  could  prove  the  identity, 
fuch  as  clerks  of  feflion,  keepers  of  the  prifon,  &c. 

Upon  this,  to  fave  trouble,  he  admitted  himfelf  to  be  the  pcrfbn 
that  was  tried  before  the  court  of  feflion,  pleaded.  Not  guilty,  and 
the  trial  went  on.  The  decree  of  the  court  of  feflion  was  read  to  the 
jury.  He  petitioned  for  produdion  of  fome  papers  which  Lad 
been  exhibited  before  the  court  of  feflion  j  and  the  profecutors  ex 
gratia  confenting,  production  of  them  was  ordered,  and  the  agent 
for  the  profecutors  deponed  as  in  an  exhibition.  ^  The  prifoner*s 
meaning  in  this  was,  to  prove,  that  another  perfon  had  filled  up  the 
fubfcriptions  to  the  notes. 

Mr  Solicitor  faid.  The  jury  had  better  bring  in  their  verdift  in 
the  terms  of  that  againft  Serjeant  Young,  N^  57.  which  bears,  "  In 
*'  refpe(5l  of  the  decreet  of  the  court  of  feflion,  finds  him  guilty," 
than  in  the  terms  of  that  againft  Mrs  Macleod,  N°  39.  which  bears, 
*'  That,  by  the  decreet  of  the  court  of  feflion,  the  libel  was  proved." 

The  counfel  for  the  pannel  quoted  LordBankton;  who,  in  his. 

Inftitute,  (vol.  i.  p.  298.),  fays,  **  The  jury  may  acquit  the  pannel, 
''  if  the  proof  that  convinced  the  court  of  feflion  be  not  fatisfadlory 
<*  to  them." 

In  this  cale,  though  capital,   the  Lord  Juftice-Clerk  thought  it 

proper 
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proper  to  fpeak  to  the  jury,  in  order  to  explain  to  them  the  peculiar 
nature  of  trials  for  forgery ;  his  Lordfhip  at  the  fame  time  told  them, 
that  if  they  thought  the  judgement  of  the  court  of  feflion  eiroiieous, 
they  might  find  the  prifoner  not  guilty;  and  the  reft  of  the  Lords 
were  of  the  fame  opinion. 

The  jury  unanimoufly  brought  in  a  verdidl,  "  in  refpeft  of  the 
faid  decreet,  finding  him  guilty  art  and  part  of  the  crimes  libelled  j" 
and  their  foreman  faid,  they  had  not  refted  upon  the  authority  of 
the  court  of  feflion,  but  had  confidered  the  proof  recited  in  the  ex- 
txad^  of  the  decree.—^ —  He  was  condemned  to  be  hanged,  and  exe- 
cuted accordingly. 

j/Sf.  Solicitor,  Wight,  Maclaurinj  Crofbic.       jilt.  Rac,  Armftrong,  Ja,  Bofwcll. 

Sir  George  Mackenzie,  Lord  Stair,  and  others,  are  agreed,  that 
a  decreet  of  the  court  of  feflion,  finding  a  forgery  proved,  and  re- 
mitting the  perpetrator  of  it  to  the  jufticiary,  is  probatio  probata ; 
and  that  the  jury,  upon  production  of  it,  mufl:  find  him  guilty. 
Lord  Bankton  alone  holds  the  reverfe  to  be  law;  and  he  is  unquc- 
ftionably  in  the  right. 

There  is  good  reafon  for  making  the  court  of  feflion  competent  to 
this  crime,  though  it  be  a  civil  court ;  there  is  good  reafon  for  deny- 
ing the  perfon  accufed  of  forgery  the  privilege  of  forcing  on  his  trial 
within  a  limited  time ;  and  there  is  good  reafon  for  leading  the 
proof,  not  (as  in  other  crimes)  in  prefence  of  the  jury,  but  before 
the  Lords  of  Seflion.  All  thefe  tranfgreflions  of  the  common  rules 
of  law  are  neceflfary ;  becaufe  in  forgery  the  expifcation  of  the  truth 
is  commonly  very  tedious  and  difficult,  and  confequently  not  ihcon- 
fiftent  with  the  dilatory  forms  of  the  feflion,  though  incompatible 
with  the  peremptory  difpatch  of  the  judiciary.  But  as  there  is  no 
neceflity  for  any  more  exceptions,  there  is  no  foundation  for  main-- 
taining,  that  a  verdi<5l  fliould  pafs  of  courfe  upon  a  remit  from  the 
feflion. 
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N^  8i.  February  1768. 

His  Majesty's  Advocate, 

AGAINST 

James      Archibald, 

The  diet  may  be  deferted  pro  loco  et  tempore,  and  the  pannel  recommit^ 
ted^  after  an  interlocutor  on  the  relevancy  has  been  pronounced. — Ai//- 
ing  in  a  quarrel^  not  ivith  a  ^weapoUy  but  bloivs.  "with  the  j^,  n$i 
murder. 

HE  was  indicled  for  mxirdering  Peter  Lawfbii,  day-labourer  at 
I>udding{lown,  on  the  23d  September  1767,  ia  fo  far  as.  he 
did,  then  and  there,  ailault  the.  deceaied  agaia  and  again,  and  bj 
blows  with  his  hands  did  beat  him  to  the  ground,  and  either  killed 
him  by  thefe  blows,  or  choked  or  -ftrangled  him,  when  upon  the 
ground,  with  his  own  cravat,  or  a  handkerchief,  which  was  about  hi's 
neck. 

He  pleaded.  Not  guilty ;  and  his  couniel  argued,  Dec,  r4.  1 7^7,. 
That  as  he  was  neither  charged  with  a  premeditated  intention  of  be- 
reaving the  deceafed  of  his.  life,  nor  was  the  mode  of  bereaving  hyn 
of  his  life  fo  qualified  as  that  a  legal  prefumption  of  fuch  intention 
was  neceflkrily  to  be  inferred  from  the  a(S  itfelf,  the  libel  as  laid 
was  not  fuflScient  to.  eftablifli  the  crime  of  murder  againft  him,  tile 
fatSls  in  it  amounting  tp  no  more  than  cafual,  or  at  moft  culpable, 

homicide^ 

The  court,  Dec.  1 8.  1 767,  took  the  debate  to  confideration,  and 
feme  days  after  found  the  libel  relevant,  and  allowed  the  prifoner  to 
prove  all  fadls  and  circumftances,  &c.  and  appointed  a  day  (Dec.  2 1 .) 
foji  taking  the  proof. 

When  the  court  met  for  that  purpofe,  Mr  Solicitor  fet  forth.  That 
on  account  of  ibme  cirumftances  lately  come  to  his  knowledge,  he 
found  it  neccflary  to  defert  the  diet  pro  loco  et  tempore;  and  he  moved 

th? 
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the  court  therefore  to  dcfert  the  diet,  and  grant  a  new  warrant  for 
recommitting  the  pannel. 

This  was  oppofed  by  the  counfel  for  the  pannel ;  who  contended, 
That  by  the  interlocutor  pronounced  on  the  relevancy,  an  aft  of  li- 
tifcoftteftation  had  taken  place ;  and  that  the  pannel,  in  confequencc 
of  the  judgement,  was  intitled  to  be  tried  by  a  jury  upon  the  in-» 
diftment  now  in  court,  and  cither  abfolved  from  the  charge  of  mur- 
der,  or  condemned. 

The  court  having  ordered  informations  on  this  point,  they  were 
given  in  accordingly. 

The  plea  maintained  for  the  prifoner  was.  That  as  the  Advocate 
had  charged  him  with  the  crime  of  murder,  and  he  had  pleaded^ 
Not  guilty,  and  argued  various^  points  of  law  in  his  defence,  on 
which  the  court  had  pronounced  a'  judgement,  litifconteilatiba  had 
been  made,  and  thereby  he  had  2ljus  quajitum  to  be  tried  by  a  jury 
upon  this  indictment  as  it  flood,  if  the  Advocate  infilled ;  and  he 
ought  tobe^difmiflfed  from  the  bar  if  his  Lordfliip  did  not  infill. 
The  Advocate  cannot,  by  deferting  the  diet  pro  loco  et  Ufnporc^  de- 
prive the  prifoner  of  the  benefit  of  the  judgement  pronounced;  and 
afterwards  bring  a  new  indidlment,  cither  in  the  felf*fame  words, 
or  containing  a  different  charge.  If  this  were  competent  to  the 
King's  Advocate,  it  muft  likewift  be  competent  to  a  private  pro- 
fecutor ;  for  the  former  was  not  more  privileged  than  the  other; 
and  the  confequencc  would  be,  that  though  the  prifoner  can,  by  no 
form  or  device  whatever,  when  judgenrient  (land^  againft  him,  ap-^ 
ply  for  a  rehearing  ;  yet  the  profecutor,  in  all  cafes,  may  reclaim  as 
often  as  he  pleafes  in  ah  indiretft  method.  Formerly  it  wafe  the  prac- 
tice to  pronounce  articulate  interlocutors  of  relevancy,  both  wifh 
f^fpeft  to  the  libel  and  defences ;  and  though  that  pra<5lice  has  .  for 
ibme  time  paft  been  departed  from  in  moft  cafes,  yet  it  fometimes  is 
llill  followed,  and  may  at  the-pleafure  of  the  court  be  again  render- 
ed general.  Now  fuppofe  that  the  relevancy  of  a  defence  has  been 
fuftained  by  the  narrowcft  plurality,  the  prifoner  has  a  manifeft  in- 
tereft  to  proceed  to  trial  j  becaufe,  if  he  proves  the  defenre,  he  f.l:^ 
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to  be  aflbilzied  in  conlcquencc  of  the  judgement  pronounced.  Suppofc 
further,  that  one  of  the  judges  who  voted  for  iuftaining  the  de- 
fence is  removed  from  the  bench,  either  by  death  or  difeafe,  it  is 
plain,  ^:hat  if  the  profeciitor  may  defert  the  diet,  bring  a  new  adlion^, 
and  again  force  the  piifoner  to  debate  the  relevancy^  his  defence 
that  was  formerly  fuftained  may  be  now  over-ruled,- and  a  maa 
doomed  to  death  by  this  fecond  judgement,  who  would  have  beea 
acquitted  had  he  gone  to  trial  the  day  before  upon  the'firft. 

In  anfWer,  it  was  argued  for  the  proftcutor^ J&^,  That  he  cannot 
admit  there  is  any  thing  in  our  criminal  trials  fimilar  to  the  Romaa 
litifconteftation,  which  was  a  judicial  contradl,  binding  upon  the 
parties  from  their  confent.  This  may  do  very  well  in  civil  cafes^ 
bccaufe  a  man  may  difpofe  of  his  property  as  he  *pleafes  j  but  it 
will  not  hold  in  criminal  caies^  •  'becaufe  the  law  cannot  admit  of 
the  idea  of  a  pcrfon  contradiing  far  the  difpo£il  of  his  life  or  limbs  : 
Nemo  eft  dominus  membrorum  fuorum.  And  hence,  though  fome  writers^ 
on  the  criminal  law  da  maitioa  litifconteftation  in  general,  yet  they 
do  it  but  flightly,  and  arc  not  well  agreed  what  it  is,  or  when  it 
takes  place :  and  die  truth  is,  that  however  proper:  litifcantcftatiou 
may  be  in  civil  cales,  in  which  the  nature  and  cffedls  of  it  have 
been  accurately  afcertained,  the  nature  of,  and  procedure  in,  crimi- 
nal cafes,  is  fo  very  diflferent,  as  not  to  admit  of  this  form. 
.  But,  ^dtyy  Suppofing  litifconteftation  to  be  adopted  into  the  cri- 
minallaw,  diere  is  no  reafon  why  it  fhould  take  place  on  pronoun- 
cing an  interlocutor  on  the  relevany.  There  are  two  other  periods  at 
which  it  would  feem  more  properly  to  commence  ;  either  when  ^the 
prifoner  pleads  to  the  indidbneUt,  or  when  the  jury  are  charged 
with  the  prifoner.  At  the  beginning,  if  the  diets  are  not  called,^  and 
either  proceeded  in  or  continued,  the  inftance  falls,  and  die  prifon- 
er muft  be  difiniffed.  After  the  jury  are  fet,  the  trial  affumes  a  dif- 
ferent form ;  for  after  that  period,  it  muft  be  brought  to  a  conclu- 
fion,  and  there*  can  be  no  continuation.  Thefe  two  periods,  there- 
fore, are  important ;  but  the  judgement  on  the  relevancy  gives  no 
new  form  to  the  trial  j  nor  is  the  diet  confidered  to  be  ^  whit  ftrong- 

cr 
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er  after  that  judgement  than  it  was  before ;  and  the  court  has  as 
much  the  power  of  adjournment  after  it,  as  it  had  before. 

Further,  the  prifoner  miftakes  the  nature  of  the  Roman  litifcon- 
teftation,  ^and  the  period  of  its  commencement.  It  apjpears  from 
Geddeus,  ad  L  36.  ff.  De  "oerb.Jignif,  and  other  civilians,-  that  litif- 
conteftation  was  entirely  the  work  of  the  parties,  and  not  of  the 
court.  After  the  parties  had  opened  their  different  alledgeances  ta 
the  magiftrate,  he  appointed  a  judge  to  try  the  fadls,  and  gave  him 
'  a  form  by  which  he  was  to  determine..  This  was  called  the  litis  con^ 
^itutio^  and  was  exaftly  fimilar  to  thp  interlocutor  upon  the  relevant 
cy  with  u^.  After  the  judge  was  appointed,  the  parties  entered  in- 
to a  ftipulation,  binding  themfelves  to  (land  to  the  decree  of  that 
judge ;  and  thereupon  took  the  byftanderg^  to  witnefs^  This  was  litif- 
conteftation.  Hence  it  is  plain,  oxxv  interlocutor  on  the  relevancy  is 
Hot  the  litis  contejlatio^  but  the  litis  con/litutio ;  and  if  Utifcontcilation 
is  to  be  fqueezed  into  the  forms  of  this  court,  it  can  only  take  place 
when  the  jury  are  fet.  Matthaeus,  p.  47a.  Carpzovius^  par.  3. 
quaeft.  106.  §  67.  70.  71.  etquaeft.  113-  §  g*  treat  but  flightlypf  li- 
tifconteftation,  and  make  it  arife  whc^  the  party  pleads  to  the  in- 
didlment.  Mackenzie  takes  no  notice  of  it  at  all  ^  which  is  ftrong 
evidence  that  it  is  unknown  to  our  criminal  law. 

3^/k,  The  Roman  litifconteftation,  and  that  which  obtains  in  our 
civil  courts,  puts  an  end  only  to  declinatory  or  dilatory  defences  i 
but  does  not  bar  either  party  from  varying  or  amending  their  alled- 
geances upon  difcovery  of  new  matter.  Heinec.  Patid.  par.  2.  §  43. ; 
Stairy  L^  tit.  40.  §4.5.  ^f  6.  This  is  all  the  profecutor  contends^ 
for,  when  he  maintains,  the  Advocate  has  a  power  of  deferting  diets, 
•  and  bringing  new  profecutions  at  pleafure.  If  the  prilbner  were  to 
be  allowed  fuch  power,  no  trial  would  ever  go  on  ;  therefore  he  has 
it  not.  At  the  fame  time  the  profecutor  admits,  that  the  court  may, 
and  ought,  to  give  him  relief  at  any  period  of  the  trial,  when  a.new 
defence  occurs,'  or  a  difcovery  of  fomething  favourable  to  him  has 
been  made.  The  Advocate  fliould  not  defert  the  diet,  and  Bring  a 
new  trial,  unlefs  fomething  m&terial  occurs;  and  he  never  will  do 
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fo  vrithout  good  reafon.  That,  however,  he  is  not  obliged  to  ex- 
plain, as  the  law  prefumes,  that  he  means  what  is  fair  to  the  pri- 
ibner,  and  is  incapable  of  abnfing  his  office.  The  information  he 
receives,  however,  is  very  often  inaccurate.  Material  witnefles  oft*- 
en  do  not"  appear ;  and  on  thefe,  and  other  accounts,  it  is  abfo- 
hitely  neceflary  that  the  Advocate  fhould  have  a  power  of  deferting 
tlie  diet.  The  prifoner's  notions  of  litifconteftation  toight  often  be 
hurtful  to  men  in  his  fituation ;  as  in  the  cafe  of  an  adl  of  Indemni- 
ty  paffirig  after  the  interlocutor  on  the  relevancy,  and  before  the  diet 
for  taking  the  proof,  or  of  fome  material  witnefles  for  him  being 
withdrawn  or  difabled  from  attending. 

A  private  profecutor  is  in  a  different  fituation  from  the  Advocate ; 
becaufe  the  law  does  not  eftablifli  the  fame  prefumptions.  in  his  fa- 
vour ;  and  therefore,  if  he  were  to  defer t  the  diet  in  order  to  bring  a 
new  trial,  the  court  would  not  allow ,  him  without  fliowing  good 
caufe.  But  a  breach  of  oath  and  of  office  is  not  to  be  prefumed ; 
and  as  expediency  and  neceffity  require,  that  the  Advocate  fhould 
have  fuch  power,  it  muft  be  allowed  him,  unlefs  the  prifoner  can 
point  out  a  ftatute  pofitively  difcharging  it.  The  bare  poffibility  of 
abui^  cannot  be  liftened  to.  There  is  no  reafon  to  fear  any  will  be 
committed  by  the  Advocate,  or  by  the  judges  of  this  court  j  to 
whicli  the  prifoner  pays  a  very  bad  compliment,  in  fuppofing,  diat 
an  interlocutor,  fuftaiiriing  the  relevancy  of  the  defence,  could  be 
altered  upon  a  change  happening  in  tlie  bench. 

The  adl  1 70 1  may  quiet  the  prifoner's  fears,  as  it  forces  the  Ad- 
vocate to  bring  trials  to  a  conclufion  within  a  reafonable  time  :  and 
it  mufl:  be  dbferved,  that  this  ftatute  fuppofes  a  power  of  deferting 
diets  at  any  period.  It  enadls.  That  if  no  proce/s  be  raifed^  ^«J  executed, 
nvithin  the  time  allonved^  or  in  cafe  of  not  in/iJHng  at  the  diety  and  brings 
I  ing  the  procefs  to  a  conclufion  ^within  the  aforefaidfpace^  it  /hail  be  laivfuly 
&c. 

Though  the  Advocate  has  not  very  often  occafion  to  mate  ufe  of 
this  power,  yet  feveral  precedents  fince  1 700  have  been  difcovered 
that  are  in  point ;  cafe  of  Hamilton,  30th  July  1716^  cafe  of  Pro- 
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Toft  Stewart  in  1 747,  in  which  the  very  objection  now  ftated  was  of- 
fered and  over-ruled :  and  cafe  of  Sinclair  at  the  circuit  at  Inverary 

1761. 

The  cafe  of  Janet  Ronald  [fee  N°  72.]  not  cMily  confirms  the  pro- 
fecutar's  dodbrine  on  this  pointy  but  carries  it  a  great  deal  further. 
The  judgement  in  her  cafe  eftablifties,  that  the  diet 'may'  be  deferted 
even  after  the  jury  is  inclofed,  when  there  is  a  good  reafon  for  it. 
Cafe  of  Akxander  and  Charles  KinlocEs  in  Oclober  1 746,  taken  no^ 
tice  of  by  Juftice  Fofter.  The  law  of  England  is  more  tenacious  of 
forms  than  that  of  Scotland  j  and  this  decifion  Ihows,  that  the  Eng- 
lilh  judges  will  not  allow  forms  to  get  the  better  of  juftice.  In  the 
cafe  of  Kinlochs,  the  jury  were  charged  with  the  prifoners ;  and 
therefore  the  trial  undoubtedly  fhould  have  gone  on,  and  a  verdidl 
been  returned.  It  was  contrary  to  form  to  hear  the  prifoners  upon 
their  defence  at  that  period  of  the  trial ;  yet,  notwithftanding,  the 
Englifh  judges  difpenfed  with  the  form.  The-  way  of  getting  the 
better  of  it  in  England  is  by  withdrawing  a  juror  ;  the  way  of  doing 
it  in  the  court  of  Jufticiary  is  by  deferting  the  diet. 

Replied  for  the  prifoner :  Two  capital  miftakes  run  through  the 
profecutor's  argument;  jirjl^  Tliat  he  has  an  incontroulable  power  o^ 
ver  the  diets  oPcourt ;  idly^  That  he  ha&  a  m.uch  greater  power  in 
criminal  adlions  dian  a  private  profecutor. 

As  to  the  firft,  it  is  the  court  alone  that  pofTeffes  any  power  over 
its  own  diets ;  and  no  perfon  whatever  can  interfere  as  to  this  matter : 
And  accordingly  the  records:  never  bear,  that  the  Advocate  deferted 
the  diet,  but  that  he  moved  the  court,  that  the  diet  ftiould  be  de- 
ferted J  and  upon  this  the  court  pronounced  an  interlocutor,  defert- 
ing  it  accordingly ;  and  fometimes  without  any  motion,  the  court 
does  it  ex  proprio  motu.  This  procedure  is  agreeable  to.  the  law  j 
which  requires,  that  every  profecutor,  before  he  can  raife  a  criminal 
adlion,  Ihall  find  caution,  not  only  to  report  the  criminal  letters  duly 
executed,  but  that  he  fliall  infift  at  the  diet  appointed.  This  is  en- 
aded  by  the  ftatute  1579,^28.  which  makes  no  diftin(5tion :  fb 
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that  it  is  clear,  that  every  profecutor,  unlefs  he  obtain  leave  from 
the  court,  is  under  a  legal  neceflity  of  proceeding* 

As  to  the  profecutor  s  other  raiftake,  the  truth  is,  that  the  powers 
of  the  Advocate  do  not  differ  from  thofe  of  a  private  profecutor ;  or 
if  there  is  any  difference,  thofe  of  the  latter  are  t|je  mod  extenfive. 
In  the  early  periods  of  our  law,  there  was  no  public  profecuton  It 
appears  from  our  old  law-books,  that  profecutions*  anciently  were 
brought  either  at  the  inflance  of  private  parties  having  a  proper  title, 
without  any  public  aid  or  concurrence,  or  elfe  without  any  private 
profecutor,  upon  a  dittay  taken  up  by  an  inqueft,  much  in  the  fame 
manner  that  bills  are  found  by  a  grand  jury  in  England ;  and  a  roll 
of  thefc  dittays  was  called  the  Porteous  rolh 

Punifhments,  during  the  infancy  of  our  law,  were  but  few  in  num- 
ber,  and  generally  corporal  j  afterwards  it  became  fajQiionable  to  pu- 
nifti  by  efcheats,  forfeitures,  and  fines.  Hence  the  fiik  had  an  inte- 
reft  in  every  trial,  and  its  officers  lent  their  aid  to  profecutors.  This 
pradlice  probably  crept  in  about  the  beginning  of  the  1 6th  century, 
as  before  that  there  is  no  mention  of  the  Advocate  as  a  public  pro- 
fecutor, nor  indeed  any  mention  of  him  at  all.  Long  ^fter  he  in- 
terfered in  trials,  he  never  proceeded  without  a  private  profecutor, 
who,  in  our  ftatutes,  is  generally  denominated  the  ^informer.  This 
appears  in  part  from  the  above-mentioned  adl  1579,  and  from  ftve- 
ral  others.  His  intercft  was  dependent  on  that  of  the  private  party, 
who  could  difcharge  the  profecntion  without  the  Advocate's  confent, 
andagainfthis  will :  but  by  the  ftatute  1587,  c.  7.  it  is  enadledj 
That  the  treafurer  and  advocate  puffue  (laughters,  and  other  crimes, 
though  the  parties  be  filent,  or  privily  agree.  Tliat  this  aifl  pafled 
merely  in  commodumf/ciy  is  plain  from  the  treafurer  having  a  right  of 
a(5lion  as  well  as  the  advocate.  But  it  gives  no  powers  to  either  of 
them  beyond  what  the  private  party  poffeffed ;  nor  can  it  be  inter- 
preted fo  as  to  make  the  inflance  or  concourfe  of  either  neceffary  in 
criminal  proceffes,  or  to  exclude  a  private  profecutor,  who  has  a 
proper  title,  from  infilling,  without  the  aid  of  the  public  officer. 
And  fo  Sir  George  Mackenzie  underftands  it :  for  in  liis   obferva- 
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tions  upon  it,  he  fays,  "  As  parties  may  purfue  crimes  without 
"  concourfe  of  the  King*s  Advocate,  fb  by  this  adl  the  King  may 
**  purfue  without  an  informer,  ad  'uindt^atn  publicamr  No  ftatute  fince 
hath  increafed  the  Advocate's  power  in  this  matter ;  fo  that  it  now 
ftands  precifely  as  it  did  in  1587.  Whatever  inclination  there  may 
be  at  prefent  to  magnify  his  power,  this  proceeds  probably  from 
this  office  having  been  exercifed  for  a  long  period  with  great  pro- 
priety ;  but  as  the  experience  of  times  paff  Ihows  it  has  been  abu- ' 
fed,  there  is  great  reafon  to  beware  of  ftretching  its  power  beyond 
the  limits  prefcribed  by  law. 

As  to  litifconteftation,  crimes  are  perhaps  rarer  in  Scotland  than, 
in  any  other  country.  The  confcquence  of  which  is,  that  our  cri- 
piinal law  is  not  well  afcertained  by  precedents;  and  it  would  ap- 
pear the  point  in  queftion  has  never  been  deliberately  argued  or  de- 
termined :  but  it  often  has  in  the  civil  courts,  Didl.  'uoce  Procefs  j 
and  there  is  reafon  for  giving  as  much  eflfedl  to  litifcontelUtion  in 
xrriminal  as  in  civil  cafes.  Indeed  there  is  more  reafon  for  fhorten- 
ing  the  procedure  in  criminal  trials  ;  and  accordingly  the  forms  of 
coxut  arc  all  calculated  fo  as  to  efiedluate  that  purpofe.  Hence  the 
diets  are  peremptory. 

The  forms  of  the  Roman  law  are  not  well  known  to  us  ;^  and  it  is 

unneceflary  to  enter  into  a  difquifition  upon  litifconteftation  among 

» 

the  Romans  ;  for  it  is  not  upon  a  word  that  the  prifoner  s  argument 
reftsl  The  profecutor's  quotations  apply  only  to  the  proceedings  be-; 
fore  the  prajtor  in  civil  cafes :  the  criminal  trials  were  before  the 
eomitiaj  where  neither  praetors  nov  judices  pedanei  covXA  interfere. 

Though  it  is  true,  that  men  cannot  by  contradl  difpofe  of  their 
life,  liberty,  or  limbs  ;  yet  the  judicial  acfls  and  deeds  of  parties  may 
produce  certain  effects,  which,  if  inveftigated  by  principles,  refolve 
into  a  judicial  quafi  contraft.  Thus  a  man  may  plead  guilty,  and 
will  be  condemned  upon  his  own  confeffion,  without  any  proof. 
He  may  wave  objedlions  to  the  relevancy,  go  to  trial,  and  be  con- 
¥i6ted }  nor  would  the  proceedings  be  annulled,  though  it  could  be 

J  P  fhown, 
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fliown,  that  a  good  defence  lay  againft  the  libel,  and  that  the  pii* 
foner  knew  it. 

This   affords  an   ajfwer  to  the  cafes  of  Hamilton,  Stuart,  and 
Sinclair :  for  in  none  of  thefe  was  any  objedtion  moved  againfl  de- 
ferting  the  diet ;  fo  that  the  prifoner  was  tied  down  by  liis  own  tacic 
confent ;  and  in  Stuart*s  cafe  the  motion  for  deferting  die  diet  ex* 
prefsly  referved  a  power  jto  bring  a  new  adlion.    And  as  to  Ronald's  ^ 
cafe,  in  fo  far  as  it  finds  any  mor6  than  that  the  verdidl  was  illegally 
returned,  it  determines  a  cafe  that  was  not  truly  before  die  court,  and 
of  which  it  had  not  an  opportunity  of  being  deliberately  informed  : 
fo  in  that  view  it  cannot  claim-  the  authority  of  a  precedent.     But 
further,  it  is  not  to  be  inferred  from  the  judgement  in  that  cafoj 
that  aa  Interlocutor  on.  the  relevancy  does  not  give  the  prifoner  a. 
jus  qutefitum  of  going  to  trialupon  tie  libel  that  has  been  found  re- 
levant; it  only  eftkbliflies.  That  when  the  death,  of  a  juryman^  or 
liich  accident,  makes  it  impoffible  for  the  jury  that  was  charged 
with  the  prifoner  to  return  the  verdldl,  that  jury  may  be  difcharged^ 
and  a  new  one  called  :  but  it  follows  not  from  this,  that  the  fecond 
Jury  is  to  be  unconnedted  with  the  libel.     The  fame  libd  that  was 
exhibited  in  court. is  that  on  which  the  trial  muft  proceed  ;  and  the. 
prifoner  muft  be  tried  by  a  j[ury  fele<5led  out. of  the  lift  of  forty- five  • 
fubjoihedto  that  libeK. 

As  to  the  Ikw  of  England*  quoted  for  the  profocutor,  its  forms  are 
quite- different  from,  thofe  of  the  law  of  Scotland.  With  us  every 
point  of  law  ought  to  be  fettled  before  the  libel  goes  to  die  jury ;  and. 
regularly  no  queftion  of  law  can  occur  after  a  verdidl,  excepting  it 
be  fpecial :  but  in  England,  everything  is  entire  to  the  laft,  and. 
may  be  pleaded  in  arrcft  of  judgement  after  the  verdidl:  At  thefame 
time,  however,  the.  cafe  quoted  froniFofter  has  na  conne<5lion  with 
the  prefent;  The  prifoner  had  been  led  into  an  error  in  point,  of 
form,  by  relying  on  the  opinion  of  the  court.  The  error  was  dis- 
covered in  time  j  and  the  court,  profecutor,  and  prifoner,  all  con- 
curred in  laying  hold  of  the  legal  remedy, . 

The 
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The  court  pronounced  the  fame  interlocutor  upon  this  indidment 
they  had  done  on  the  former,  and  the  trial  proceeded. 

The  jury  brought  him  in  not  guilty.— — See  thereafon  in  one  of 
the  opinions  on  Campbeirs  cafe  in  J  769. 

AS*  Pat.  Murray.  jflt.  Crolbio. 


N®82.  SeptcmberijCB. 

John  La  chore,  with  troncourfe  of  his  Majefly's  Advi)cate, 

AGAINST 

James    Steven,    and  others. 

UMj  in  whicb^  by  mtftake^  moft  part  of  the  major  propqfition  was  left 
out  J  difniffed. 

THefe  defenders  were  brought  to  trial,  for  a  riot,  before  Lord  Ale- 
moor,  at  a  circuit-court  held  at  Glafgow  in  September  1768. 

JBy  miftake,  in  writing  out  the  criminal  letters,  the  greateft  part 
of  the  major  propofition  was  a- wanting;  for  they  fet  forth^  "  That 
*'  whereas  by  j  yet  true  it  is  and  of  verity,  that — "  and  then  the  fadl 
followed. 

It  was  objedled  for  the  defenders.  That  the  libel  ought  to  be  dif- 
miffed,  becaufe  it  was  not  founded  on  any  law,  and  was  nonfenfe  as 
it  flood. 

Anpwered^  The  libels  are  commonly  conceived  in  the  form  of  a 
-fyllogifin;  yet  it  is  not  neceflary  they  Ihould  be  fo.  It  is  fufficient 
to  charge  a  criminal  fadl  properly  J  and  that  is  done  in  the  minor 
propofition  of  this  libel. 

Replied.  Suppofing  a  fyllogiftical  form  were  not  eflential,  yet.wTjen 
•that  form  has  been  adopted,  it  furely  muft  be  followed  out. 

The  judge  difmifled  the  libel. 

J6l.  Crofbic.  Alt.  Maclauria. 

.3  P  «  N^S^. 
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Nw.  1768; 


ji? 


The  Procurators-Fiscal  of  the  SheriflP- court -of  Edinburgh,. 


A    G    A    INST 


John  Fortune,  and  others,  vintners  and  poukrymea  ia.  Edixt— 
burgh. 


A 


Game  laivs. 

8  the  fadls  and  argmnents  on  both  fides  are  fairly  ftated  in  the 
paper  for  the  procurators-fifcal,  it  IhaU  be  inferted  ad  longum^ 


« 


Anfwcrsfor  "John  Gib/on  and  William  Walker^  coiyunB  pncurators-jijiat 
^  (^  the  Jheriff-court  of  Edinburgh^  to  the  petition  and  appeal  of  Jqhnr- 
Fortune  y  <^c.  vintners  in  Edinburgh ;  and  to  reqfons  of  appeal  for 
^ohn  Watfony  ^t.  poultrymen  in  Edinburgh^  fiom  a  judgement  or  in-^ 
terlocutor  (f  the  fheriff-depute  of  Edinburgh ^  pronounced  again/l  thent 
upon  the  petition  and  complaint  cf  the  faid  John  Gibfim  and  William 
Walker. 


The  Scots  legiflature  had  an  early  attention  to  the  prefervation: 
of  the  game.  They  confidered  the  fjports  of  the  field  as  conneded 
with  that  turn  and  difpofition  of  ^  mind  adverfe  to  ibftnefs  and  ef?- 
feminacy,  and  produdlive  of  ufeful  and  manly  atchievements^ 

That  fuch  was  the  opinion  of  our  forefathers,  we  learn  firom  va^- 
rious  parts  of  our  ilatute-book.  Thus  the  preamble  of  the  adl  of 
James  VI.  1600,  cap.  25,  againft  the  flaughter  of  wildfowl,  fets- 
forth,  "  Forafmeikleas^  by  common  confuetude  of  all  countries,  fpe-- 
'  cial  prohibition  is  made  to  all  forts  of  perfons  to  flay  wyldfowl^ 
'  hair,  or  vennilbn,  except  fik  as  by  their  revenues  may  beare  the 

*  charges  and  burdings  of  the  haulkes,  hounds,  and  dogs,  reg[ui- 

*  fite  in  fik  paftymes,  in  refpedl  the  famine  as  well  hes  been  created 
'  for  the  recreation  of  mankind  a^  for  their  fuftentation ;  lykeas 

*  it  is  of  truth,  that  by  diverfe  and  fundry  ads  of  parliament,  o- 

"  ther 
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^  thcr  flatutcs  aad.  proclamations  made  heretofore,    all  flayiug  of 
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wyld  fowl  and  beafts,  by  any  indiredt  means,  fik  as  hagbut,  grin^ 
net,  and  fbwler-dog,  is  fpeciaDy  forbidden,  and  diverfe  penaltys 
contained  in  the  famine  adle ;  yet  neverthelefs,  fik  hes  bene  the 
**  flacknels  of  execution  of  the  famine^  that  diverfe  and  fundry  per-* 
ioQS^*  having  greater  regard  for  their  gain  and  commodity^  whilk  they 
purches  by  the  felling  of  the  wyld  fowl  to  fikperfons  wha  perfers 
their  own,  iswdinat  appetite  and  gluttony^  either  to  the  obedience  of 
the  lawes,  or  to  the  recreation  that  may  be  had  by  the  dire6l 
flaying  of  the  lamen,  hes  ufed  all  the  faid  indiredl  means  in  flay;- 
•*  ing  of  the  faids  wyld  fowles  and  betffts,  whereby  this  country, 
^  being  fo  plentifully  furniflied  of  before,  is  become  altogether 
fcarce  of  fik  waires :  For  remed  whereof,  and  that  the  continuing: 
of  the  faid  abufe  nxay  not  procure  worfe  inconvenients,  feeing  iw 
time  of  ptacty  in  all  time  bygone^  the  faid  pafiimes  of  hunting  and 
hoiking  ivere  the  only  means  and  in/lmments  to  keep  the  haill  Hedges^ 
"  bodies  frae  not  becoming  altogether  effeminat^^ 

The  fame  language  is  held  forth  ki  the  ad  of  James  VII.  1 685,. 
cap.  20.  intitled,  Afi  for  preferring  the  game^  the  enadlments  of 
which  proceed  upon  the  narrative  of  "  the  great  prejudice  the  king- 
"  dom  doth  fuflain  in  the  decay  of  deer,  roes,  and  wildfowl-j  an4^ 
"  that  there  is  not  only  danger  of  an  utter  decay  of  fo  ufeful  crea- 
**  tures,  but  the  manly  exercifes  of  hunting  and  hawking  is  like  to  be  al^ 
**  together  negleiied.^^ 

Such  were  the  fentiments  of  our  anceflors ;  and  if  a  century  ago» 
the  legiflature  of  this  country  thought  it  an  objed  worthy  of  atten- 
tion to  preferve  for  the  lieges  every  amufement  of  a  manly  and  ge-- 
nerous  nature,  it  will  not  appear  an  objed  of  lefs  attention  to  thofe 
who  are  called  upon  to  execute  the  laws  in  thefe  later  times,  when^ 
cards  and  dice,  and  every  other  fedentary  amufement,  which  the^ 
effeminacy  of  modern  invention  can  devife,  feem  to  gain  fb- much 
ground,  in  competition  with  more  manly  and  lefs  ruinous  rScrear- 

tion&. 

Your  I-ordlhips  will  no  doubt  recoiled  the  feverity  of  laft  wiuf- 

ter- 
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ter-feafon,  when  the  long-continued  ftorms  of  fnow  a£R>rded:  a  fair 
opportunity  to  every  poacher  and  deftroyer  of  game  to  kill  whate- 
»ver  quantities  he  thought  proper;  info  much  that  there  was  not  a 
lingle  day  when  the  ftreets  of  this  city  were  not  covered  with  game 
of  every  kind,  to  the  number  of  hundreds  at  a  time :  the  effcifls 
of  which  every  fportfman  can  now  tell ;  for,  without  exaggeration, 
it  can  fafely  be  averred,  that  if  a  feafon  of  a  fimilar  nature  was 
•foon  to  happen,  and  the  like  pradlices  allowed  to  go  on,  there  would 
be  almoft  a 'total  annihilation  of  the  game  in  the  Lowlands  of  Scot- 
land. 

Every  gentleman  in  the  country  faw,  that  fuch  was  to  be  the  cffc&, 
of  thofe.abufes^  .and  loudly  complained,  that  the  executers.  of  the 
;law  fhould  be  fo  very  inattentive  to  preferve  for  them  thoie  amufe^ 
ments  and  recreations  upon  their  own  property,  which  the  legiflaturc 
liad  guarded  with  fuch  anxious  care. 

In  thofe  circumftances,  the  refpondents  thought  it  their  duty  to 
ftep  forth  in  a  fpiritcd  and  vigorous. execution  of  the  law,  even  al- 
though it  fhould  procure  them  the  ill-will  of  thofe,  who,  in  the  Ian- 
guage  of  the  adl  of  parliament,  preferred  their  own  inordinate  appetite 
and  gluttony^  either  to  the  obedience  of  the  laivsj  or  to  the  recreation  that 
way  be  had  by  the  direSi  flaying  of  the  game. 

Accordingly  a  complaint  ^was  exhibited  to  the  iheri^F-depute  of 
tliis  county,  at  the  inflance  of  the  refpondents,  conjmidl  procura- 
tors-fifcal  of  court,  libelUng  upon  the  ftatutes  for  the  prefervation  of 

ft 

•the  game;  particularly  upon  the  acts  the  24th  of  his  late  Majefty, 
and  the  ill  of  his  prefent  Majefty,  calling  the  appellants  as  defend- 
ers ;  and  concluding.  That  they  Ihould  be  fined  and  ameiiciated, 
t:onformto  their  particular  offences  contained  in  the  foreiaid  adls* 
the  one  moiety  of  faid  fines  payable  to  the  purfuers,  and  the  other 
moiety  to  be  given  to  the  poor,  for  a  terror  to  others  to  commit  the 
like  in  all  time  coming. 

It  is  unneceffary,  either  to  recite  the  partitulaf  defences  which  arc 
ftated  in  the  petition,  and  will  fall  hereafter  to  be  taken  notice  of,  or 
;tp  narrate  the  different  fteps  of  procedure  j  the  regularity  of 
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are  not,  nor  cannot  be  controverted,  as  will  appear  to  your  Lord- 
fhips  from  the  extradl  of  the  proceedings  prod^iced*   • 

The  fheriff,  Feb.  19.  176S,  prcMiounced  the  following  interlocu- 
tor,, as  applicable  to  the  refpedlive  defenders,  wha  are  either  vintners^ 
and  tavern-keepers,  or  venders  of  poultry  within  the  market  of  E- 
dinburgh.     "  Having  fecn  and  confidered  the  complaint,  with  the 
declarations  o£  the  defenders^  John  Fortune,  Janet  Gardner,  WiK 
lian^  Grant,  Richard  Mackenzie,  and  James  Thom,  and  oath  of 
the  defender  CriftopheF  Alexander,  holding  as.  confefled.  againfl: 
the  defender  Angus  Macduffie ;   and  anfwers  for  the  defenders^ . 
James  Auftine,    William  Mackay,    Alexander  Maclardie,    John- 
Wat&n  ftnior,  John  Watfon  junior^  James  Robertfon,   Andrew 
Inch^  William.  Weft,  Gilbert  Macmillan,    Archibald  Ronaldfon', 
and  Robert  Brown ;  he  found  the  complaint  proven  againft  the 
defender  Angus  Macduffie,  by  the  holding  as  confefled;  found 
him  liable  in  the  fum  of  20  s.  Sterling,  for  having  game  in  his 
poffeflion  contrary  to  the  24.th  a6l  of  King  George  II.;  found  him. 
alfoJiable  in^the  fum  of  L.  5  Sterling,  for  having  contravened  the 
aft  of  parliament  of  the  i  ft  year  of  his  prefent  Majefty^  for  pre^ 
fervation  of  the  game;  repelled  the  defences  for  the  defenders 
James  Auftine,    William  Mackay,    Alexander   Maclardie,    John* 
Watfon  fenior,.  John  Watfon  junior,,  James  Robertfon,   Andrew 
Inch,  William  Weft,,  Gilbert  Macmillan,    Archibald  Ronaldfon,. 
and  Robert  Brown;  and  found.  That  the   adl  of  parliament  of. 
King  George  II.  is  not  recalled  by  the  fubfequent.  adl  pafled  in. 
the  I  ft  year  of  his  prefent  Majefty,  and  that  the  magiftrates  of  E- 
dinburgh  have  no  power  to  difpenle  with  either  of  theadls.  of  par- 
"  liament ;  therefore  allowed  the  complainers  a,  proof  of.  their  com- 
plaint, and  the  faid- defenders  a  conjun<fl  probation,  and  granted' 
diligence /7/Vir /W^.-    Eound   it  proven,  That  the  defenders  John . 
•*  Fortune  and  James  Thom  had  each  of  them  contravened  the  faid- 
**  adl  of  the  24th  year  of  King  George  II; ;  therefore  fined  and  anier- 
**  elated  each  of  them  in  L.  3  Sterling  :  Found  it  proven,  That  the 
"defender  Janet  Gardner  had  alfo  contravened  the  laid  laft-men-i- 
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tioncdadlj  therefore  fined  and  amerciated  her  in  L.  2  Sterling: 
Found  it  proven,  That  the  defenders  William  Grant,  Richard 
Mackenzie,  and  Chriftoper  Alexander,  had  each  of  them  confra- 
**  vened  the  faid  aA  of  the  24th  of  King  George  11. ;  therefore  fined 
"  and  amerciated  each  of  them  in  L.  i  Sterling.'* 

Againft  this  judgement,  the  different  defenders  have  lodged  a  fe^ 
parate  petition,  and  reafons  of  appeal ;  in  anfwer  to  both  of  which, 
the  following  obfervations  are  humbly  ofiered  to  your  Lordfhips. 

It  has  been  already  obferved,  that  the  complaint  is  chiefly  laid 
upon  the  adl  the  24th  of  his  late  Majefty,  and  the  slA  pafled 
in  the  lit  of  his  prefent  Majefty.  The  prohibitions  of  the  for- 
mer are  in  the  following  words.  *'  That  ho  perfbn  in  Scotland 
ihall,  upon  any  pretence  whatfocver,  kill  or  deftroy  any  muir- 
fowl  from  the  ift  day  of  January  to  the  loth  day  of  July,-  or  any 
partridge  or  heath- fowl  from  the  ift  day  of  February  to  the  20th 
day  of  Auguft,  in  any  year.  That  no  perlbn  whatfoever,  not 
qualified  to  kill  game  in  Scotland,  fliall  have  in  his  or  her  cufto- 
dy,  or  carry  at  any  time  of  the  year,  upon  any  pretence  whatfo- 
ever,  any  hares,  partridges,  pbeafants,  muir.fowl,  heath.fowl, 
ihipes,  €«•  quails,  without  the  leave  or  orders  of  a  qualified  perfon 
firft  obtained,  for  carrying  inch  hares,  or  other  game,  or  for  ha- 
^*  ving  the  fame  in  his  or  her  cuftody." 

The  prohibition  of  the  latter  ftatutc  is,  "  That  no  perfon  in  Scot- 
land fhall,  upon  any  pretence  whatfoever,  take,  kill,  deftroy,  car- 
ry, fell,  buy,  have  in  his  or  her  poffeffion  or  ufe  any  muir-fowl, 
or  termagan,  between  the  ipth  day  of  November  and  the  25th 
day  of  July  in  any  year;  nor  any  partridge,  between  the  ift  day 
of  February . and  the  ift  day  of  September  in  any  year;  nor  a- 
ny  phtafant,  between  the  i  ft  day  of  February  and  the  i  ft  day  of 
Odlober  in  any  year ;  nor  any  heath-fowl,  commonly  called 
black  gatncy  between  the  i  ft  day  of  December  and  the  25th  day 
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"  of  Auguft  in  any  year." 

None  of  the  defenders  pretend  to  juftify  any  offences  committed 
againft  the  laft  of  thofe  ftatutes,  which  refpedl  folely  the  deftru<ftion 
of  game  within  a  certain  limited  time,  and  enlarging  that  prohi- 
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bited  feafon  more  than  it  was  done  by  former  ftatutes.  The  other 
ftatute  is  general,  and  unliinited  in  its  prohibitions  ;  and,  as  the  re- 
fpondents  are  advifed,  muft  at  all  feafons  and  periods  for  ever  ex- 
clude thefe  whole  appellants,  either  from  felling  or  purchafing  game 
in  the  manner  now  pradlifed ;  and  therefore  the  whole  ingenuity  of 
the  appellants,  in  their  prefent  application  to  your  Lordlhips,  has 
been  diredled  to  exeem  themfelves  from  the  fandlion  of  the  ftatute 
the  24th  of  his  late  Majefty. 

The  grounds  upon  which  this  plea  is  founded  ihall  be  confidered 
m  their  order :  firft,  thofe  offered  in  behalf  of  the  vintners ;  and 
then  the  reafons  of  appeal  exhibited  in  behalf  of  the  poultry-men,  in 
fo  far  as  they  may  not  be  already  obviated  in  confidering  the  cafe  of 

the  vintners, 

ift  and  id  reafons  vf  appeal.  The  appellants,  in  their  firft  and  fe- 
cond  reafons  of  appeal,  endeavour  to  fatisfy  your  Lordifhips,  that 
the  prohibition  of  the  aft  the  24th  of  his  late  Majefty,  although  moft 
general  in  its  expreflion  againft  all  unqualified  perfbns  carrying  or 
having  game  in  their  cuftody,  is,  notwithftanding,  to  be  limited  to 
common  carriers  and  poachers ;  and  not  to  be  under ftood  of  honafi^c 
purchafers  and  confumers  of  game,  during  the  time  when  the  fame 
may  be  lawfully  killed* 

Anfwer.  The  reipondents  will  be  pardoned  to  obferve,  in  general. 
That  no  idea  can  be  more  abfurd  than  that  which  the  appellants 
would  endeavour  to  impute  to  the  Britifli  legiflature.  It  is  not  for 
amufement  or  recreation  that  the  poacher  is  fo  aftive  in  deftroying 
the  game ;  but  the  love  of  gain,  and  the  tempting  prices  thrown  in 
his  way  by  thefe  very  appellants,  are  his  motives  for  trefpaffing  a- 
gainft  the  law.  It  would  therefore  be  very  extraordinary,  if  the  le- 
giflature fhould  pafs  over  thofe  who  are  the  chief  caufe  of  the  evil,  . 
and  eafy  to  be  difcovered^  and  apply  tlie  whole  vigour  of  its  enadlments 
againft  a  fet  of  poor  country- carriers,  who  are  not  only  the  leaft 
culpable,  but  the  njpft  difiicult  of  detedlion ;  and  this  t-00  at  the  very 
time  when  they  are  fpecially  employed  in  framing  an  adl,  for  the  bet- 
ter prefervation  of  the  game  in  that  part  of  Great  Britain  called  Scot^ 

3  0^'  /a;wi; 
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land ;  when  every  body  kaows,  that  the  deftrudlion  of  game  in  thig; 
part  of  the  country  is  chiefly  owing  to  the  encouragement  given  t(> 
poachers  by  the  poultrymen  and  vintners  in .  this  city,  joined  to  a 
few,  whom  prodigality,  luxury,' vanity,  or  affecflation  of  pomp,  ex- 
cite to  entertain  their  guefts  in  defiance  of  law. 

It  it  extremely  true,  that  the  preamble  of  the  ftatute  proceeds  up- 
on the  narrative  of  the  abufes  of  carriers,  poachers,  and  others,  car^ 
rying  and  felling  the  game.  This  was.  moft  natural;  becaufe,  as- 
already  obferved,  it  is  by  means  oT  them  folely,  that  the  appellants^ 
and  others  are  fumilhbd  with  the  means  of  breaking  the  law.  But 
becauie  the  ftatute,  having  this  in  view,  proceeds  upon  fuch  a  pre- 
amble, nothing  furely  can  be  more  inconclufive,  than  from  thence 
to  attempt  a  limitation  of  the  prohibition  of  a  ftatute  which  is  fra- 
med in  words  as  general  as  can  be  deviled  :  "  That  no  per/on  ivhat^ 
*'  ever^  not  qualified  to  kill  game  in  Scotland,  fhaJl  have  in  his  or-. 
"  her  cuftody,  or  carry,  at  any  time  of  the  year,  upon  any  pretence- 
*'  whatfoever^  any  hares,  partridges,  pheaiants,  muir-fowl,  heath- 
*'  fowl,  fnipes,  or  quails,  without  the  leave  or  orders  of  a  qualified 
"  perfon  fir  ft  obtained  for  carrying  fuch  hares,  or  other  game,  or 
"  for  having  the  fame  in  his  or  her  cuftody." 

But,  more  particularly,  the  refpondents  beg  leave  to  obferve,  and 
to  maintain,  that  the  idea  of  a  bona  JuJe  purchafe  and  confumption 
of  game  from  a  public  market,  is^  and  always  was,  repugnant  to 
the  fyftem  of  the  laws  for  the  prefervation  of  the  game.  The  whole 
objedl  of  the  legiflature  has  been,  topreferve  the  game  for  the  ufe  and* 
benefit  of  tliofe  of  rank,  fortune,  and  property,  in  order  to  furnilh 
them  with  a  recreation  manly  in  itfelf,  and  adverfe  to  the  deftrudive 
arts  of  effeminacy  and  foftnefs.  When  this  was  the  idea  of  the  le-  i 
giflature,  it  is  impoffible  they  could  form  a  notion  of  a  bona  fde  fell- 
ing, or  of  coukirfe  buying,  game,  in  a  public  market. 

Accordingly  your  Lordfliips  will  obferve,  that,  as  far  back  as  the 
1600,  when  the  love  of  gain  on  the  one  haiid,  and  a-fpirit  of  fen-  • 
fuality  on  the  other,  had  begun  to  make  game  a  matter  of  purchafe 
and  falcj^  the  legiflature,  in  the  ad   1600,  cap.  23,  the  preamble  of 

which 
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vrhich  is  above  recited,  specially  interpofes  to  prohibit  and  "  dif- 
charge  any  per/ons  ivhate^uer  within  this  realm,  in  any  ways  to  fell 
or  buy  any  faftan,  reid,  or  fallow  deer,  daes,  raes,  hares,  par- 
tridges^  muir-fowls,    black   codks^    aith-hens,    termigants,   wild 
ducks,  teilks,  atteilles,  goldings,   mortyms,    fchidderenis,    fkail, 
*V  draik,  hcrron,  butter,  or  any  fik  kynde  of  foulis,  commonly  ufed 
*'  to  be  chafed  with  halkes^  under  the  pain  of  an  L^  100,  to  be  in- 
•'  currcd  as  well  by  the  buyer  as  the  feller;  and  in  cafe  of  inability 
**  of  any  of  the  iaids  perfbns  to  pay  the  faid  fum,  that  the  appre- 
**  hender  of  them  fhall  caufc  them  to  be  fcurged  through  the  bd- 
'  **  rough  or  town  where  they  fhall  be  apprehended/' 

The  fame  prohibitiDn  is  repeated  in  the  adl  1621,  cap.  30.  intitled. 
An  a£l  retraining  the  haying  and  fellmg  cf  certain  ivOd  fowls  ;  and 
the  contravciier,  whether  buyer  or  feller,  is  fubjedted  to  a  penalty 

o(  L.  100. 

The  adl  16&5,  cap*  20.  intitled,  A^  for  pre/erring  game^  pro- 
ceeds upon  the  narrative.  That  the  game-laws,  although  in  force 
and  unrepealed,  had,  by  the  diftradlion  of  th^  late  times,  not  been 
fufficiently  regarded ;  and  therefore  it  revives,  renews,  ratifies,  and 
approves',  almoft  nominativtj  the  whole  former  laws  and  adls  of  par* 
tiement  made  for  preferving  the  game;  and,  amongfl  others,  it  re- 
vives the  zA  1600,  cap.  23.  forbidding  the  felling  or  by^ing  of 
•  « 

game  for  the  fpace  of  {even  years,  under  the  pains  contained  in  the 

faid  a<Sl. 

Thus  your  Lofdfliips  will  obferve^  that  th^  game-laws  are  fo  far 
from  giving  any  encouragement  or  countenance  to  the  idea  of  a  bonn 
fide  purchafb  or  confumption  of  game  from  a  pubKc  market,  that  it 
has  repeatedly,  and  in  different  ftatutes,  prohibited  and  difcjjiarged 
the  buying  or  felling  of  game  by  any  perfons,  whether  qualified  or 
unqualified :  and  although  this  prohibition  may  not  now  remaia  in  J 

4ts  full  extent  with  regard  to  qualified  perfons,  on  account  of  its  be- 
-  ing  only  temporary  for  feyen  years  in  the  a(ft  1685  >  7^^  ^^  refpon- 
dents  will  almoft  venture  to  fay,  that  there  is  not  any  one  claufe  in 
any  one  ftatute,  which  fuppofes  the  legality  of  any  un qualified,  per- 
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fon  felling  game,  or  pvirchafing  it,  or  having  it  in  their  cuftody,  pu^ 
blicly  or  privately,  except  through  the  medium,,  or  by  the  licence; 
of  a  qualified  perfon, 

Obj.  The  appellants  found  an  atgument  upon  the  aA  of  the  Scotch 
parliament,  palTed  in  the  year  1707,  cap.  13,  v^hich  difcharges  the 
felhng,  buying,  or  ufing  of  game,  duriilg  the  prohibited,  feafon :  and 
from  this  it  is  argued.  That  if  the  ftatute  24th  of  the  late  King  had 
meant  to  prohibit  the  fellings  buyingy  or  ufing^  by  unquaUfied  per- 
fons  at  all  times  of  the  year,  it  vrould  have  done  fo  in.  thefb  very 
words,  as  it  did  in  the  former  adl  1707.. 

Anfwer.  But  this  obfervation  proceeds  entirely  upon  a  mifapprdien- 
fion  of  the  intendment  of  thefe  w^ords,  fellings  buying^  or  ufmgy  vrhea 
applied  only  to  prohibited  times,  as  in.  the  axS  1 707.  Your  Lordr 
Ihips  v^ill  here  again  attend  to  the  progrels  of  our  ftatute-law.  Va- 
rious afts  of  parliament  had  at  different  times  been  made,  prohibitrr 
ing  the  killing  of  game  at  certain  times  and  feafons^.  deftrudive  to 
the  game  in  general.  This  v^as  done  in  the  adl  1427,  cap.  io8..j 
likewife  in  the'adl  1555,  cap.  51.  The  adl  1600,  cap.  23.  made  a 
fimilar  ena<Slment  J  as  did  alfo  the  adl  1685,  ^P*  ^^^  ^"^  2JI  of 
thofe  ftatutes  were  defe(5live  in  this  refpedl,  that  the  penalties  v^rere 
enadled  only  againft  the  a<5lual  killers  and  deftroyers  of  the  game  du- 
ring  the  prohibited  period ;  but  there  v^as  no  penalty  againft  the^//- 
ersy  buyers^  or  tifer^y  of  fuch  prohibited  game..  The  adl  1707,  cap.  13. 
remedied  this  defedl,  and  not  only  prohibits  the  killing  of  muir- 
fowl  and  partridges  in  certain  feafonS,  under  a  certain  penalty,  but 
**  for  the  better  presenting  the  killing  of  thefe  fowls  during  the  fore*- 
"  faid  prohibited  fcafons,  her  Majefty,  with  advice  forefaid,  does. 
**  ftridly  prohibit  and  difcharge  the  felling,  ufing,  or  buying  of 
**  thefe  fowls  during  the  forefaid  feafons." 

The  prohibition  in  this  laft  aft  relates  folely  to  qualified  perfons, 

whom  the  law  meant  not  only  to  reftrain  from  deftrCying  the  game 

during  the  prohibited  time,  by  a  penalty  againft  the  deftroyer,  but 

likewife  by  enadling  a  penalty  againft  the  feller^  buyer ^  or  ufer'^  of 

\  fuch  game.    No  further  prohibition  was  neceffary  with  regard  te 

unqualified 


\ 
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unqualified  perfons  ;  bccaufe  at  no  time  whatever  could  they  legally 
kill  game,  nor  could  they  warrantably  have  it  in  their  cuftody  at  a^ 
ny  time,  except  through  the  medium  and  intervention  of  a  qualified 
perfon. 

From  what  has  been  faid,  the  refpondents  will  conclude  with  ob- 
fbrving,  that  the  attempt  of  the  appellants  to  Hmit  the  general .  pro^ 
hibition  of  the  aA  the  24th  of  his  late  Majefty,  in  the  manner  en- 
deavoured by  them,  is  void  of  all  foundation.  Not  only  are  the: 
words  general,  but  the  generality  of  the  prohibition  has  been  fliown; 
to  be  entirely  confiftent  with  the  whole  fpirit  and  genius  of  the  laws 
•relative  to  the  prefervation  of  the  game*  There  never  was  any  pe- 
riod  when  unqualified  perfons  could  lawfully  fell,  buy,  ufe,  or  have 
game  in  their  cuftody,  without  the  intervention  of  a  qualified  per- 
fon ;  and  the  a6l  the  24th  of  his  late  Majefty  has  done  no  more  than 
to  fay,  in  one  fliort,  general,  and  expreffive  prohibition,  what  was 
at  all  times  underftood  to  be  the  law  of  Scotiand  with  regard  to  the 
prefervation  of  game; 

3^  reqfon  of  appeal.  The  appellants  next  endeavour  to  fatisfy  your* 
Lordfliips,  that  the  ftatute  the  24th  of  the  late  King  muft  be  held  as  . 
recalled  and  abrogated  by  that  of  the  if^of  his  prefent  Majefty  j  for 
that  this  latter  ftatute,  after  the  example  of  the  Scotch  adl  1 707, 
cap.  13.  has  difcharged  the  buying,  felling,  andufing,  only  in  pro- 
hibited times,  without  making  any  refervation  of  the  reftridlion  in  the* 
former  adl  as  to  qualified  perfon&^  being  alone  intided  to  have  game 
in  their  cuftody  at  any  time. 

Anfwer.  This  feems  to  be  the  fubftance  of  the  argument;  but  it 
is  altogether  without  any  folid  foundation.  It  has  been  already 
jftiown,  that  the  introduction  of  the  penalty  againft  buyers,  fellers, 
and  ufers,  was  a  new  ena6lment^  introduced  by  jthe  a6t  1707^  cap.  13;. 
for  the  further  fecurity  of  the  game  during  the  prohibited  times  • 
becsttife  all  former  ftatutcs  relative  to  that  point  had  been  defe(5live 
in  fo  far  as  the  penalty  was  only  enaded  againft  the  a(5hial  deftroyer 
of  the  game.  It  has  likewife  been  fliown,  that  the  ad  1 707  was  on- 
ly calculated  for  the  dire(5tion  of  thofe  in  prohibited  times,  who  were* 

qualified 
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qualified  to  hunt  and  kill  game  at  other  times ;  and  did  by  no  means 
intend,  in  any  degree,  to  extend  the  right  of  t;hofe  who,  by  the  for- 
mer ftatutes,.  were  altogether  unqualified  with  regard  to  game. 

The  fame  obfervations  do  exadtly  apply  to  the  adl  the*  i  fl  of  hi$^ 
prefent  Majefly^,  There  was  no  intention,  by  the  enadbnent  of  it, 
to  alter  or  innovate,  in  the  fmalleft  degree^  the  legal  qnalifijcation  of 
a  fportfman :  it  was  intended  folely  for  the  regulating  the  condudl 
of  the  lawful  fportfman,  by  enlarging  the  prohibited  tiane  more 
than  was  done  by  the  adl  the  a4th  of  his  late  Majefty. 

Thi^  is  too  clear  to  admit  of  doubt ;  and  to  maintain  the  contrary, 
is  to  argue  diredtty  in  contradiftion  both  to  the  rubric  and;  the  Ict--^ 
ter  of  the  ftatute  pafled  in  the  ill  of  his  prefent  Majefty.  For  wbea 
we  look  to  the  rubric  of  the  ftatute^  it  does  not  fay.  An  adl  for  re- 
pealing an  adl  pafTed  in  the  24th  year  of  the  reign  of  his  late  Majefty  ; 
but.  An  adl  for  repealing  part  of  an  adl  pafted  in  the  24th  yea:i  of 
his  late  Majefty ;  and  when  we  look  to  the  letter  of  the  ftatuce,  it 
tells  us  what  that  part  is,  by  enadling,  *'  That  from  and  after  the 
paffing  of  this  prefeht  adl,  so  much  of  an  adl  pafled  in  the  24th 
year  of  the  reign  of  his  late  Majefty  King  George  IL  intitled,  Jn 
aB  for  the  better  prefervati^  of  the  game  in  that  part  of  Great  Bri-^  - 
tain  called  Scotland^  as  limits  the  time  for  killing  any  muirfowl, 
*'  partridge,  or  hcathfowl,  fliall  be,  and  is  hereby  declared  to  be,  - 
^'  repealed.'* 

The  appellants  themfchcs  tell  your  Lordftiips,  that  the  adl  the 
24th  of  his  late  Majefty  contains  two  diftindl  prohibitions.    The  one 
is    Tliat  no  perfbn  ftiall  kill  or  deflroy  any  muir-fowl  from  tlie  ift  of 
^  ^'  January  to  the  20th  of  July,  or  partridges  or  heathfowl  from  the 

*'  ift  of  February  to  the  20th  of  Auguft."  And,  2dfy^  Thai  no  per- 
fon  not  qualified  ftiall  carry  game,  or  have  it  in  his  cuftody.  Now^ 
it  will  be  abferved,  that  the  only  repealing  claufe  in  the  ftatute  the 
1  ft  of  his  jM-efent  Majefty,  (the  one  above  recited),  relates  iblely  to 
the  firft  of  the  two  propofitions ;  fo  that,  according  to  the  appel- 
lants own  ftiowing,  the  other  one,  unrepealed,  muft  ftand  in  full- 
force^  and  have  full  execution. 

4tb 
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H^h  reqfori  of  appeal.  The  fourth  reaibn  of  appeal  is  a  general  decla- 
mation againft  the  game-law  of  this  land,  afcertaining  the  qualifica- 
tion of  a  fportfinan'at  L.  logo  valuation  ;  whereas  L.  400  of  valued 
rent  qualifies  a  man  to  vote,  or  to  be  eleded  a  member  of  parlia- 
faient. 

Anfiver.  The.  respondents  cannot  fail  to  obfervc  how  charadleriflic 
this  reafbn  of  appeal  is,  of  thofe  in  whofe  behalf  it  is  framed.  A 
fportfman  would  have  complained  loudly  to  your  Lordihips,  that 
although  pofTeffed  of  very  valuable  property,  he  was  debarf  ed  the 
.right  of  hunting  even  upon  his  own  ground,  unlefs  he  was  poffeflcd 
of  an  eftate  eficiring  to  tfie  large  fum  o£L.  1000  valuation ;  but  thefe 
appellants  lay  the  whole  burden  of  tiieir  lamentation  upoi;  this  cir- 

cumftance,  that  they  are  debarred  the  pleafure  of  tailing  the  wing  of 

* 

a  muir-fowi. 

The  refpondents  will  not  pretend  to  fay,  but  that  the  ^ame-law$ 
may  admit  of  a  juft  re<Stification  in  refpe(fl  of  the  qualification  of  a 
fportfman,  fo  as  to  make  the  game  upon  every  man's  eftate  his  ownt 
property  ;  whereby  he  would  have  it  in  his  power  to  give  indulgence 
to  every  friend  and  neighbour  upon  his  own  ground,  without  con- 
♦fideration  what  was  the  fportfman's  eftate  :  and  if  the  law  was  upon 
this  footing,  every  perfon  would  be  the  preferver  and  guardian  of 
his  own  game;  and  no  perfon  whatever,  who  ufed  the  right  of 
fporting  with  difcretion,  would  find  it  difficult  to  procure  that  in- 
dulgeace  from  almoft  any  proprietor. 

The  limitation  of  the  privilege,  of  hunting  to  thofe  poflefled  of 
L.  1000  valuation,  crept  in  altogether  by  accident.  It  was  indeed 
intended  for  the  prefervation  of  the  game ;  and  the  general  exclu- 
fion  from  fport,  which  this  part  of  our  law,  if  rigof oufly  executed, 
would  occafion,  is  .  entirely  owing  to  the  change  of  the  mode  of 
fporting  fincethe  time  the  adV.the  1685  was  made.  Hawking  was 
the  ancient  method  of  killing  wildfowl  in  this  country  j  and  ac- 
cordingly the  a6ls  of  parliament  were  made  for  preferving  the  game^ 
to  be  killed  in  the  manner  pra6lifed  by  the  generality  of  fportfmen  ;: 
and  in  order  to  take  fport  in  this  ufual  and  accuftomed  manner,  no 

oth( 
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<jither  qualification  was  requifite  but  a  plough-gate  of  land ;  that  is, 
•every  landholder  was  intitled  to  take  his  fport:  which  was  a  reguk- 
jion  exceeding  reafonable,  perhaps  morp  fo  than  any  other,  unlefe 
the  legiflature  fhould  think  it  proper  to  adapt  the  idea  of  noiaking 
every  man's  game  his  own  property.     FUe  adl  1621,  c.  32. 

When  the  new  method  of  hunting  with  dogs,  and  guns,  and  nets, 
was  introduced,  the  legiflature  reckoned  thofe  arts  amongft  the  in- 
ventions calculated  for  the  deftrucftion  of  game ;  and  therefore  it 
was  thought  proper  to  hmit  this  mode  of  hunting  to  thofe  few  on- 
ly who  had  a  valuation  of  L.  1000,  and  who  fliould  have  the  ex- 
prefs  Ucence  of  the  mailers  of  the  game.  That  this  was  the  real 
intendment  of  afcertaining  L.  1000  valuation,  as  neceflary  for  this 
particular  method  of  hunting  with  fetting  dogs,  &c.  is  obvious 
from  the  manner  in  which  it  is  introduced  by  the  a6l  1685,  cap.  20. 
*^  And  further,  we,  confidering,  that  fetting  dogs,  and  other  engines 
^*  for  killing  of  fowl,  is  a  great  caufe  of  the  fcarcity  of  game,  we 
'^*  do  hereby  prohibit  and  difcharge  all  perfons  to  have  or  ufe  fet- 
*^  ting  dogs,  unlefs  he  be  an  heritor  of  L.  1000  of  valued  rent,  and 
"  have  exprefs  licence  of  the  mailers  of  our  game,  within  their  levc- 
**  ral  bounds,  under  the  pain  of  500  merks  toties  quoties^  in  cafe  of 
**  failzie :  And  we  do  hereby  difcharge  all  common  fowlers,  and 
fliooters  of  fowl,  or  any  perfons,  except  they  be  domeftic  fervants 
to  noblemen  or  gentlemen  who  are  heritors  of  L.  1000  Scots  of 
valued  rent,  to  have,  or  make  ufe  of  fetting  dogs,  or  fowling- 
pieces,  under  the  pain  of  efcheat  of  fuch  dogs  or  guns,  and  im- 
prifonment  of  their  perfons  for  the  ^ace  of  fix  weeks  toties  quo^ 


ties. 


Thus  we  fee,  that  from  the  change  of  the  times  in  the  mode  of 
taking  their  fports,  that  regulation  which  was  originally  intended 
for  the  good  of  fportfmen,  and  the  prefervation  of  the  game,  would, 
if  rigoroufly  executed,  have  the  efie<5l  of  excluding  many  true  and 
•well-intitled  fportfmen  from  game  altogether ;  and  it  is  furprifing, 
^at  when  fo  many  game-laws   have  been  enadled  of  later  times, 

this 
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this  <:irciimftance  has  never  been  brought  under  the  view  of  the  k- 
giflature. 

But  having  obfcrved  Co  much  upon  the  game-laws  as  they  now 
ftand,  the  refpondents  cannot  give  much  con^fort  to  thefe  appellants, 
•or  adminifter  any  cordial  to  their  complaints ;  for  if  ever  any  al- 
teration is  made  in  the  law,  it  will  not  be  in  the  view  of  enlarging  the 
pradiice  o£  buying  and  iellii^g  game  in  the  poultry-market  of  this  or 
any  other  city. 

The  refpondents  have  been  led  into  this  digreflion  after  the  ex* 
ample  of  -the  appellants  in  their  reafon  of  appeal :  for  as  to  the 
real  merits  of  this  part  of  their  plea,  it  is  certainly  a  fufficient  an- 
'  fwer  to  fay.  That  your  Lordfhips  are  not  called  upon  as  judges  to 
^redlify  the  errors  of  the  law^  but  to  execute  the  Jaw  as  it  now 
ilands« 

5//?  rm/an  of  appeal.  The  appellants  next  contend.  That  the  law 
{hows  great  regard  to  the  cafe  of  bona  fide  purchafers  in  the  public 
market,  even  with  regard  to  ftokn  or  prohibited  goods  ;  and  that,  in 
the  prefent  cafe,  that  bona  fides  was  peculiarly  ftrong  j  for  there  was 
a  printed  table  produced,  whereby,  among  other  articles  of  cufloms  * 
payable  at  the  poultry-market,  there  is  at  the  rate  of  two  pennies 
Scots  charged  for  every  hare,  and  one  fliilling  Scots  for  every  fcoreof 
wildfowl ;  fo  that  it  was  very  extraordinary,  that  fuch  of  the  inha- 
bitants  as  innocently  buy  what  is  there  publicly  to  be  fold,  {hould 
neverthdefs  be  fu'bjecftedin  a  penalty.    . 

Anpwdr.  All  this  plea  oi  bonafide^  is  without  foundation,  either  in 
^int  of  fadl  or  relevancy. 

In  xhtfirfi  place.  The  reafon  affigned  in  the'  fheriflTs  interlocutor 

is  conclufive  againft  the  whole  of  it ;  for  if  the  pra<flice,    as  carried 

on  by  thefe  appellants,  is  contrary  to  law,  they  will  not  fiirely  ppe- 

tend,  that  the  magiftrates  of  Edinburgh  have  a  right  either  to  alter 

•or  difpenfe  with  the  law. 

Secondly^  Even  the  printed  paper  produced  of  the  cuftoms  exigible 
at  the  poultry- market,  does  not  prove  any  intention,  or  found  a 
legal  prefumption,  as  if  the.  magiftrates  of  Edinburgh  had  any  fuch 

3  R  intention 
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intention  In  view.  Although  the  ancient  ganie-laws  were  more  ri- 
gorous, and  extended  the  prohibition  of  buying  and  felling  game  e- 
v€h  againft  qualified  perfons,  the  law  at  prefeiit  is  not  fo  rigorous  ; 
and  therefore,  although  the  magiftrates  ordained  certain  cuftoms  to 
be  levied  upon  ^ame  at  the  poultry-market,  no  fair  argument  can 
be  drawn  from  fuch  tolerance,  except  that  the  magiftrates  of  Edin- 
burgh riieant  to  exad  a  cuftom  from  game  lawfully  fold,  and  brought 
there,  which  is  already  fliown  not  to  be  the  cafe  with  regard  to 
thefe  appellants. 

Lajily^  All  this  plea  of  bonafdes  is  furely  irrelevant  to  excufe  frotck 
the  payment  of  ftatutory  penalties,  where  no  excufe  of  bona  f  diss  can 
be  admitted..  Indeed  it  may  be  doubted  how  far  the  kiiity  of  the 
judge  in  this  cafe  is  excufaWe,  when  he  inodifies  the  refpedtive  pe- 
nalties fo  much  below  the  enadlment  of  the  different  flatutes. 

With  regard  to  the  parallel  endeavoured  to  be  drawn  betwixt  thife 
cafe,  and  the  favour  which  the  law  fliows  to  bona  fide  p\irchafers  of 
{lolen  goods  in  a  public  market,  there  is  in  fad  no  iimilarity :  for 
in  the  cafe  of  ilolen  or  prohibited  goods^  it  is  impof&bie  that  the 
purchafer  can  know  the  labes  which  attends  them  ;  but  no  \m<)uaU- 
fied  perfon  having  game  in  his  cuilody  can  |)lead  fuch  ignorance 
as  a  lawful  excufe,  when  the  general  and  imlimited  prohibition  of 
the  a6t  the  24di  of  his  lace  Majefty  muft  remove  every  fiich  pre- 
tence. 

tth  reafin  of  appeal.  The  next  defence  is  founded  upon  the  excep- 
tion of  the  ilatute,  which  exeents  from  the  p«aalty  fjach  as  have  the 
licence  of  a  qualified  perfon  ;  and  it  is  faid,  that  the  magiftrates  f)f 
Edinburgh  have  inch  qualification,  and  muft  be  underftood  to  li- 
cence the  appellants  in  the  pra6lices  complained  of,  by  their  coimt^ 
nancing  the  fale  of  thofe  commodities  in  a  public  market, 

Anjhver.  The  refpondents  have  already  taken  notice,  that  the 
fuppofcd  intention  imputed  to  the  magiftrates  of  Edinburgh,  of  tole- 
rating or  licenfing  thofe  abufes  amongft  unqualified  perfons,  is  with- 
out foundation.  But  fuppofing  the  magiftrates  of  Edinburgh  had 
granted  a  licence  to  thefe  appellants  in  the  moft  plain  and  ample 

form, 
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£pFn[^  thp  refpoQ^cnts  deny  that  fuch  a  licence  would  be  any^  de» 
fence. 

Tfee  magiftrates  of  Edinburgh  are  not  the  proprietors  of  the  va- 
luation vetted  in  the  community  j  they  are  only  the  reprefcntatives 
of  the  community  ;  and  it  is,  with  fubmiffion,  a  iblecifm  to  talk  of 
a  community  being  qualified  to  kill  game.  It  is  a  qualification 
which,  in  common  ieoie  and  language,  can  only  belong  to  and  be 
ezercifed  by  individuals.  Accordingly,  every  a€l  of  parliament 
mentioning  th?  qualification,  talks  of  men  or  perfons  ;  but  it  never 
falls  intp  the  abfurdity  of  talking  of  a  community  hunting,  hawk* 
Ijig,  or  fliooting.  The  aft  1621,  cap.  31.  (ays,  **  No  man  hunt  or 
V  hawk  at  any  time  hereafter,  who  hath  not  a  plough  of  land  in 
"  heritage,  under  the  pain  of  an  hundred  pounds.''  In  like  man- 
ner, the  aft  a4th  of  his  late  Majefty,  fays,  *^  That  no  per/on  'whatever^ 
"  not  qualified  to  kill  game  in  Scotland,  Ihall  have  in  his  or  her  cu- 
**  ftody,  or  carry  at  any  time  of  the  year,"  &c.  And  at  the  end  of 
the  fame  claufe^  it  fHys,  "  That  in  cafe  of  iniblvency,  the  party  of- 
fending Ihall  fuflfer  imprilbnment  for  the  fpace  of  fix  weeks  for 
the  firft.  offence,  and  for  the  fpace  of  three  months  for  the  fecond, 
**  and  every  other  fubfequent  ofience."  All  this  mode  of  exprefilon 
is  pcrfeftly  incompatible  with  the  idea  of  a  qualification  pertaining 
to  a  community.  And  the  fsune  obfervation  does  Ukewile  apply  to  the 
exprefiion  of  the  aft  1685,  cap.  20.  which  introduces  the  valuation 
of  L.  1000  of  valued  rent  as  requifite  for  certain  modes  of  hunting. 
The  words  are,  *'  We  do  hereby  prohibit  and  difcharge  all  perfons  to 
^  have  or  ufe  fetting-dogs,  unlefs  he  be  an  heritor  of  L.  1000  of  va- 
lued rent,  and  have  exprefs  licence  of  the  matters  of  our  game, 
within  their  feveral  bounds,  under  the  pain  of  500  merks  tBties 
quoties^  in  <:afe  of  failzie  :  and  we  do  hereby  difcharge  all  com- 
mon fowlers,  and  fliooters  of  fowl,  or  any  perfons,  except  they 
be  domettic  fervants  to  noblemen  or  gentlemen  who  are  heritors  of 
L.  1000  Scots  of  valued  rent,  to  have  or  make  ufe  of  fetting-dogs 
or  fowling-pieces,  under  the  pain  of  efcheat  of  fuch  dogs  or  guns, 
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"  and  imprifonment  <rf"  their  perfons  for  the  fpace  of  fix  weeks  tof'up 
**  quoties^^ 

This  plea  is  not  unlike  that  which  was  let  up  by  the  toWn  of 
Paifley,  who  claimed  a  vote  for  the  eleiflion  of  a  member  of  par- 
liament ;  but  your  Lordfiiips  will  remember  what  was  the  fate  of 
this  plea  in  the  court  of  feffion,  when  the  right  of  this  borough  was^ 
brought  under  challenge  at  the  inftance  of  Sir  Michael  Stewart,  up- 
on the  6th  March  1 760* 

^th  reafcm  of  appeal.  The  appellants  plead,  That  the  relpon- 
dents  are  barred  perfonali  cxceptione  fronv  inflfling  upon  the  pe- 
nalties in  queftion;  becaufe  upon^the  paffing  of  the  a€l  of  the  ift  of 
his  prefent  Majefty,  w^hich  prohibits  all  perfons  to  kill,  carry,  leir, 
buy,  or  ufe  game,  within  the  time  therein  mentioned,  an  advtt- 
tifemcnt^was  publilhed,  fetting  forth,  that  thofe  who  oflfended  were 
to  be  profecuted ;  but  taking  no  notice  of  the  former  adt  of  the  24th 
being  ftill  in  force  ;  whereby  the  appellants  were  led  to  believe,  that 
they  were  in  £afety,  provided  they  did  not  ofiend  againft  tlie  latter 
ftatute. 

Anpwer.  This  plea  fhall  be  1^  wfth  your  Lordlhips,  without- 
much  argument.  Upon  the  paffing  of  a  new  a<Sl  refpedling  the 
game,  namely,  the  time  allowed  for  killing  the  fame^  one  of  the  re- 
Ipondents,  then  procurator-fifcal  of  court,  publilhed-  an  advertifc- 
ment,  putting  the  lieges  upon  their  guard,  not  to  offend  againft  this 
prohibition  But  will  the  appellants  pretend  to  fay,  that  there  was 
one  word,  in,  that  advertifement,  which  infinuated  that  the  former 
game-laws  were  repealed  ?;  And  as  the  ad vertifement  gives  no  fucH 
information,  there  was  furely  as  little  ground^  in  common  fenfe  to 
inf(»r,  that  becaufe  the  legiilature  had  thought  proper  to  alter  the 
clofe  or  prohibited  time  for  killing  game,,  it  therefore  meant  to,  re*- 
peal  the  whole  game-laws  j,  which  is  the  purport  of  the  appellants 
argument.. 

Lqft  reafon  of  appeal.  It  is,  in  the  laft  place,  obje(5led  againft  the 
fheriiTs  judgement,.  That  he  has  manifeftly  exceeded  the  powers  gi- 
ven, him  by  the  ftatute  j.  for  that  the  penalty  for  the.  firft  offence  is 
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only  20s.  Sterling;  whereas  fome  are  fined  in  L.  2  others  in  L.  5 
Sterling  each. 

Anfwer.  It  is  believed  this  reafon  of  appeal  proceeds  upon  a  mil^ 
take;  for  if  the  appellants  will  look  at  the  acknowledgements  of 
thofe  upon  whom  the  penalties  of  L.  2  or  L.  5  are  inflided,  they  will 
find  they  have  been  much  xqgs:^  guilty  than  in  one  ofiPenGe. 

So  far  with  regard  to  the  reafons  of  appeal  exhibited  on  the  part 
of  one  fet  of  appellants,  namely,  the  vintners  of  this  city.  There- 
fpondents  did  jiext  propofe  to  have  confidered  the  cafe  of  the  other 
appellants,  namely,  the  poultrymen :  but  upon  comparing  the  rea- 
fons of  appeal  lodged  in  their  behalf,  together  with  the  obfervations 
which  have  been  offered,  the  reipondents  conceive  thq  argimient  to 
Be  already  exhaufted;  and  therefore  they  fliall  only  offer  one  obfer- 
vation  upon  the  poultrymen  in  particular;  That  their  cafe,  ,fo  far  as 
concerns  their  bona  fdes^  is  ftill  more  unfavourable  than  that  of  the 
other  appdlants,  unlefs  they  fhall  be  able  to  condefcend,  and  fay,  that 
the  game  vdiich  they  expofed  for  fale  in  the  public  market,  was  pro- 
cured in  any  other  way  but  from  thofe  common  carriers  and  poach- 
ers, whom  they  themfelves^ai'^^JiJb  much  pains  to  point  at  as  the 
perfons  fpecially  meant  and  enaded  ^gainft  in  the  various  flatutes-a— 
bove  mentioned*. 

Upon  the  whole,  although  the  refpondents  flatter  themfelves,  tfiat^ 
the  judgement  complained  of  is  well  founded;  yet  they  are  not  dil^ 
fatisfied,  ti.at  this  appeal  has  been^  brought  againft  it.     It  is  clear 
that  if  the  game-laws  ftand  upon  the  footing  contended  fafhj  the: 
appella?nts,  they  are  altogether  inefife<Slual  for  any  purpofe  whatever. 
The  judgement  of  your  Lordfliips  will  fatisfy  the  countnr,  either  one 
way  or  another ;  and  if  the  game-laws  are  in  fuch  a  (late,  as  that 
tfiey  cannot  be  executed  with  efFedl,  then  the  gentlemen  of  property 
in  the  country  may  takefiich  meafures  as  they  think: proper  for  pro^ 
curing  a  law  pr6du<5live  of  effeftual  regulations  for  the  prefervation 
of  the  game,  fij  early  and.  anxioufly  attended  to  by  the  legiflarure  at. 
aU  periods.!*^  , 
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The  court  affirmed  the  judgement  of  die  flieiiff,  and  difmii&d  die 
appeal. 

The  defenders  afterwards  obtained  licences  from  differem  gentle- 
men ;  but  thefe  not  being  tiiotight  fufficient,  they  were  again  fuqi  j 
and  the  flierifF  having  again  given  judgement  ag^mft  them,  a  peti*' 
tion  of  appeal  was  prefented,  and  fervcd. 

i 

This  petition  fets  out  with  obfervifig,  **  When  the  late  queftion, 
regarding  the  prohibition  of  game,  was  before  your  Lordihips,  it  was 
argued  with  great  warmth  upon  the  part  of  the  complainers,  That 
the  ftrid  execution  of  the  game- ads  ought  to  be  a  favourite  objed  of 
the  law ;  and  that  it  was  the  duty  of  every  judge  that  they  Ihonld 
be  obferved  in  eveiy  particular  with  the  greeted  exadtoefs.  It  was 
faid,  That  in  thefe  days  of  luxury  and  eafe,  that  nothing  but  the 
ipirit  of  the  chape  could  prcferve  the  ge»tlipmen  in  this  country-ftt>m 
falling  into  a  ftate  of  contemptible  eflfeminacy  ;  that  our  anceftors,. 
though  more  hardy  than  we,  had  viewed  the  fports  of  the  field  in 
this  light ;  and  that  they  were  abfolutely  neceflary  to  fupport  the 
€hara<5lesr  of  a  martial  and  warlike  j)eople. 

Jnpwer.  The  appellants  cannot  join  in  thefe  high  encomiums  up- 
on our  game-laws ;  and  in  their  humble  opinion,  there  is  no  part  of 
the  ftatute-book  which  deferves  fo  little  a  liberal  interpretation.  That 
they  are  an  incroachment  upon  th«  law  of  nature,  cannot  be  denied. 
It  is  laid  down  in  many  places  of  the  Roman  law,  Inft.  Hi,  2.  tit.  !• 
§  12.  *'  Ferae  beftiae  et  volucres,  et  omnia  animalia,  quaemari,  ccelo, 
*'  et  terra  nafcuntur,  fimul  atque  ab  aliquo  capta  fuerint,  jure  gen- 
**  tium  ftatim  illius  elle  incipiunt :  quod  enim  ante  nullius  eft,  id 
*'  naturali  rationc  occupanti  conceditur." 

It  is  equally  clear,  that  our  game-laws  run  abfolutely  counter  to 
all  the  principles  of  property  which  take  place  in  our  happy  conftitu- 
tion. — A  proprietor  of  land  who  has  not  L.  1000  Scots  of  valued 
rent,  that  is,  in  fome  places  in  Scotland,  near  L.  1000  Sterling  a- 
year,  and  more  than  .double  the  qualification  neceflary  for  being  e- 
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le&ed  a  member  of  parliament,  not  only  dare  not  amufe  himfelf  in 
hunting  the  game  produced  and  fupported  upon  his.  own  eflate,  but 
he  muft  tamely  fubmit  to  fee  a  more  opulent  proprietor  purfue  that 
game  to  his  door,  and  infult  over  his  fubjedion. 

It  would  require  very  beneficial  confequerices  to  fweeten  fuch  bit- 
ter draughts, — If  we  examine  the  origin  of  the  game-laws,  they  did 
not  fpring  from  a  fource  which  diffufed  many  advantages  to  man- 
kind. They  were  firft  invented  by  the  barbarians  who  over-run  the 
Roman  empire,  and  who  fiibftituted  ignorance  and  devaftation  in 
the  place  of  ufeful  arts  and  cultivation. 

Hiefe  barbarians,  illiterate  as  they  were,  were  not  £q  fhort-fighted 
as  to  imagine,  that  thde  inftitutions  could  Contribute  to  keep  up  the 
warlike  fpirit  of  the  nation ;  <mi  tte  contrary,  the  laws  which  they 
enaded  for  the  prefervation  (as  they  called  it)  of  game,  were  clearly 
founded  upon  the  principles  of  flavery  and  fubjeftion.  As  they  fear- 
ed the  numbers  and  refentmeilt  of  their  new  fubjeds,  it  became  ne- 
ceflary  to  difarm  them ;  and  nothing  could  do  this  fo  efiedually  as 
a  prohibition  from  any  one's  fcdlowing  the  fports  of  the  field,  except 
thofe  who  had  a  ticence  from  the  general  or  king;  and  accordingly 
we  find  in  the  Feudal  conftitutions,  lik  2.  tit.  27.  §  5.  that  the  fame 
law  which  prohibited  the  raj/Kcz  in  general  from  carrying  amis,  alfo 
forbid  the  ufe  of  engines  for  deftroying  the  game. 

Even  to  the  perfon  who  is  accuftomcd  to  the  fport,  there  does  not 
feem  to  be  much  conneclion  between  himting  and  war;  nor  does  the 
purfuit  of  a  timid  hare  appear  a  ncceflar/ education  for  the  attacking 
a  dangerous  enemy*  The  great  names  of  antiquity  were  not  fpprtf- 
men ;  and  the  Romani  conquered  the  world  without  a  fingle  game- 
law. 

But  even  upon  the  fuppofition,  that  nothing  more  was  neceflary 
to  make  a  complete  foldier  than  a  campaign  or  two  agiinft  hares^ 
foxes,  and  muir-fowl,  our  game-laws  are  clearly  deflrudlive  of  tlie 
martial  fpirit  of  the  nation  in  general.  An  army  of  the  landholders 
between  fixteen  and  fixty,  of  L.  looo  valued  rent,  would  not  make 
a  great  figure  againft  a  foreign  invader ;  and  the  fpirit  of  our  game- 

laws 
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flaws  feems  to  intend,  that  no  other  perfons  fhall  be  able  to  draw  the 
trigger  of  a  gun.  The  legiflatnre  has  thought  proper  to  difarm  the 
lialf  of  our  country,  and  not  to  indulge  the  reft  with  the  advantage 
of  .a  militia.  An  extenfive  interpretation  of  the  gaine-Iaws  would 
dearly  have  the  effecfl  to  put  the  fouth  fide  of  the  Forth  in  the  fame 
Situation  to  which  the  north  fide  would  have  .been  reduced  bjf  a  rir 
-gorous  execution  of  the  difarming  aft. 

It  appears  from  experience,  that  the  rigorous  execution  of  game- 
laws  is  incompatible  with  liberty.  They  were  introduced  by  the 
Normans  in  England  to  keep  the  old  Saxons  in  fubjedlion;  and  in 
the  days  of  Henry  III.  the  immunities  of  Chart  a  de  forejia  were  as 
'warraly  contefted  for,  and  extorted  fn)m  die  King  with  as  much 
difficulty  as  thofe  of  Magna  Charta  itfelf. 

In  our  days  ^ame- laws  are  enforced  w:ith  rigoyr  in  France,  and 
•fome  of  the  defpotic  principalities  of  Germany  ;  but  in  Svntzerland 
and  Holland  there  are  no  fuch  law^,  and  in  England  they  are  very 
rgently  executed. 

It  appears  likewife  from  experience,  that  the  ariftocratical  principle 
of  confining  the  chace  and  confumption  of  game  to  a  few,  has  not 
even  the  trivial  effedl  of  multiplying  thole  animals  whofe  race  is  in- 
tended to  he  preferved.  A  fingle  hawk  deftroys  more  game  than 
twenty  poachers,  and  there  is  hardly  a  poaxrhec  who  docs  not  deftroy 
twenty  hawks  in  a  year ;  and  the  farmer  who  is  prohibited  from 
fowling,  xonfumes  in  the  egg  ten  times  the  quantity  of  game  which 
would  aiibrd  him  fport,  if  he  was  intitkd  to  it  by  law.    ^ 

With  all  deference^  therefore,  there  does  not  feem  to  be  any  part 
<)f  our  law  which  requires  a  ftridler  interpretation  than  the  adis  re- 
garding the  game,  the  good  effedls  of  which  muft  be  perfedlly  tri- 
-vial,  and  the  bad  confequences  prejudicial  in  a  high  degree,  if  they 
(hould  be  improperly  etten^ed.*' 

J6l.  Henry  Dundas.  Alt.  Rac,  Fergufoft. 

The  procurators-fifcal,  chufing  to  drop  the  procefs^  put  in  no  an- 
swers to  this  petition. 


Dec.  iy6g.    E.  of  Eclintown,  &c.  againft  Campbell.  505 


N°84.  December  ij6g. 

Archibald  Earl  of  Eglintoun,  and  his  Majefty^s  Advocate^ 

AGAINST 

I 

MuNGo   Campbell,    late  Officer  of  Excife. 

//  is  murder  to  kill  in  defence  of  afotvling^piece^  ^which  qnother  advanca 

tofeizCy  not  from  a  felonious  intention^  but  a  miftaken  notion^  that  foe  has 

a  right  to  take  it ;  nor  is  itfvfficient  to  excufe^  or  mitigate^  that  the  flayer 

retired  before  the  aggrejfor^  <ind  did  not  f re  till  he  fell. — ChalUfiges  to 

jurors. — Suicide^ 

THE  indidhnent  charged,  "  That  where,  by  the  law  of  God, 
and  the  laws  of  this  and  every  other  well-governed  realm,  mur- 
der, or  the  fdbnioufly  bereaving  any  of  his  Majefty's  fiibjedls  of 
their  lives,  is  a  moft  atrocious  crime,  and  feverely  puni(hable ;  yet 
true  it  is  and  of  verity,  that  you,  the  iaid  Mungo  Campbell,  have 
pref limed  to  commit,  and  are  guilty,  aflor,  or  art  and  part,  of  the 
faid  crime ;  in  ib  far  as  the  deceafed  Alexander  Earl  of  Eglintoun 
having,  upon  the^  24th  <lay  of  Odlober,  in  this  prefcnt  year  1 769, 
or  upon  one  or  other  of  the  days  of  that  month,  or  of  the  month  of 
Septembw  preceding,  or  November  following,  gone  out  from  his 
houfe  of  Eglintoun,  in  the  county  of  Air,  in  his  coach,  to  look  at 
fome  of  his  grounds  ;  and  being  told  by  one  of  his  fervants,  when 
upon  the  road  from  Saltcoats  to  Southennan,  within  the  parifh  of 
Ardroflan,  and  faid  county  of  Air,  that  he  obferved  two  perlbns, 
pne  of  them  wifh  a  gun,  at  a  fmall  diftance,  upon  his  Lordfhip's 
ground  of  Ardrdflaa ;  the  faid  deceafed  Earl  (who,  by  an  advertife* 
-rnent  in  the  news-papers,  had  forbid  all  unqualified  perfons  to  kill 
game  within  his  eftate)  came  out  of  his  coach,  unarmed,  and 
mounted  a  horfe  which  was  led  by  his  fervant ;  and,  leaving  in  his 
coach  an  unloaded  gun^  he  rode  tdwards  the  two  perfons,  who,  in 
the  mean  time,  went  off  the  Earl's  grounds  of  Ardroflan  into  the 

3  S  adjacent 


5o6  CRIMINAL        CASES.  N*  84. 

adjacent  fands ;  and  he  having  come  near  to  the  two  perfons  on  the 
faid  fands,  and  dilcovering  the  one  with  the  gvm  to  be  you  the  faid 
Mungo  Campbell,  he  accofted  you,  by  faying,  Mr  Campbell,  I  did 
not  exped  to  have  found  you  fo  foon  upon  my  grounds,  after  the 
promife  you  made  me  when  I  laft  catched  you,  when  you  had 
fliot  a  hare  ;  and  the  Earl  having  thereupon  defired  you  to  deUver 
your  gun  to  him,  you  refufed  fo  to  do  ;  and  upon  the  Earl's  ap- 
proaching towards  you,  you  cocked  your  gun,  arid  prefented,  or 
pointed  it  at  him :  and  upon  the  Earl's  then  faying.  Sir,  will  you 
fiioot  me  ?  you  aniwered.  That  you  would,  if  his  Lordlhip  did  not 
keep  oflP:  to  which  the  Earl  replied.  That  if  he  had  his  gun  he  could 
fliooc  pretty  well  too,  or  ufed  words  to  that  import  j  and  defireJhis 
fervant  to  bring  his  gun  from  his  coach,  which  was  then  at  fbme 
diftance  ;  and  the  Earl  having  difinounted,  and  walked  towards  you, 
leading  his  horfe  in  his  hand,  (without  arms,  or  ofFenfive  wcfapons 
of  any  kind),  ypu  retired,  or  ftept  backwards,  a^  he  approached, 
and  continued  to  point  your  gun  at  him,  defiring  his  Lordfhip  again 
to  keep  off,  or,  by  God,  you  would  Ihoot  him  :  and  a  fervant^  near 
to  the  Earl,  having  begged  of  you,  for  God's  fake,  to  deliver  your 
gun,  you  again  refufed,  faying^  you  had  a  right  to  carry  a  gun :. 
to  which  Lord  Eglintoun  anfwered.  That  you  might  have  a  right  to 
carry  a  gun,  but  not  upon  his  eftate  without  hi^  liberty  j  but  you 
ftill  perfifled  in  refufing  to  deliver  your  gun  ;  and  by  flriking  your 
foot  againft  a  fmall  ftone,  having  fallen  upon  your  back  when  reti- 
ring, and  keeping  your  gun  pointed  at  Lord  Eglintoun,  as  above 
defcribed,  the  muzzk  of  the  gun  came  thereby  to  be  altered  in  the 
dire<5lion  from  Lord  Eglintoun,  and  to  be  pointed  near  ftraight  up- 
wards ;  and  Lord  Eglintoun,  who  was  only  diflant  from  you  two  or 
three  yards,  having  flopped,  or  ftood  ftill,  upon  your  falling,  you, 
as  foon  as  you  could,  recovered  yourfelf,  and  refting  upon  your 
arm  or  elbow,  aimed,  or  pointed  your  gun,  to  the  faid  Alexander 
Earl  of  Eglintoun,.  and  wickedly  and  fclonioufly  fired  it  at  him,  then 
ftanding  unarmed,  fmiling  at  your  accidental  fall,  and  by  the  fhot 
he  was  wounded  in  the  belly  in  a  dreadful  manner,  the  whole  lead-*- 
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fhot  in  the  gun  having  been  thrown  into  his  bowels ;  of  which 
wound  the  faid  Alexander  Earl  of  Eglintoun  died  that  night  about 
twelve  o'clock.  And  you  the  faid  Mungo  Campbell,  after  perpe- 
trating fo  cruel^  wicked,  and  barbarous  a  crime,  did  immediately 
run  to  one  of  Lord  Eglintoun's  fervants,  who  had  brought  his  gun 
from  his  coach,  and  who  was  ftanding  at  fome  diftance,.  and  endea- 
voured to  wreft  the  gun  -from  him,  but  was  prevented  by  the  affift" 
ance  of  another  fervant ;  -and  when  the  two  fervants  were  engaged 
with  you  defending  the  gun,  and  endeavouring  to  fecure  you,  the 
Earl,  who  was  then  fitting  on  the  ground,  called  to  the  fervants  to 
**  jfccure-the  man,  for  he  had  (hot  him,  but  not  to  ufe  him  ill,''  or 
ufed  words  to  that  purpofe  and  effedl ;  and  upon  your,  being  brought 
near  to  Lord  Eglintoun,  he  faid  to  yourfelf,  "  Campbell,  I  would 
*'  not  have  fliot  you."  And  you  the  faid  Mungo  Campbell,  when 
carrying  from  the  place  where  you  committed  the  forefaid  crime  to 
Saltcoats  and  Irvine,  did  acknowledge  to  fundry  perfons,  that  you 
had  wilfully  and  intentionally  fhot  the  faid  Alexander  Earl  of  Eglin- 
toun. And  the  f«d  Alexander  Earl  of  Eglintoun,  when  within  two 
or  three  ho\irs  of  his  death,  in  giving  an  account  to  John  Moor  £ur- 
geon  in  Glafgow,  who  was  called  to  give  what  affillance  he  could 
in, the  way  of  his  profeflion,  of  what  had  pafled  between  you  and 
him,  did  in  fubftance  fay,  that  you,  the  faid  Mungo  Campbell,  did 
take  an  aim  at  him,  and  fhot  him  wilfully ;  and  which  account  of 
the  matter  was  given  by  the  faid  Alexander  Earl  of  Eglintoun  with 
the  greatefl  cahnnefs  and  compofure.  And  you  the  faid  Mungo 
Cajnpbell,  having  been  brought  before  Charles  Hamilton  of  Craigh- 
law,  Efq;  a  juflice  of  peace  of  the  county  of  Air,  upon  the  faid 
24th  day  of  Odlober  1769;  and  thereafter  before  William  DufF,  Efq; 
fheriff- depute  of  the  county  of  Air,  upon  the  izych  day  of  the 
faid  month  of  October ;  you  did  voluntarily  emit  two  declarations, 
which  were  fubfcribcd  by  you,  and  will  be  ufed  in  evidence  againfl: 
you  upon  your  trial :  and  for  that  purpofe,  both  declarations  fhall 
be  lodged  in  the  hands  of  the -clerk  of  the  court  of  jufticiary,  before 
which  you  are  to  be  tried,  that  you  may  fee  the  fame.    At  lead,  at 
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the  time  and  place  above  defcribed,  the  faid  Alexander  Earl  of  Eglin- 
toun  was  fclonioufly  murdered,  or  bereaved  of  his  life,  by  a  wound 
he  received  from  the  Ihot  of  a  gvin,  and  of  which  wound  he  died  in 
about  twelve  hours,  or  fome  fhort  fpace  thereafter ;    and  you  the 

» 

faid  Mungo  Campbell  was  aAor,  or  art  and  part,  of  the  iaid  murder. 
AU  which,''  &c. 

After  Mr  Campbell  was  brought  to  the  bar,  and  the  £ndi6hnent 
read,  but  before  he  was  afked  what  he  had  to  fay  to  it,  the.  court 
ftartcd  a  doubt  as  to  their  jiu-ifdidliori,  it  appearing  from  tHe  iiidid- 
ment,  that  the  fadl  which  gave  rife  to.it  happened  on  the  fands  or 
fhore  of  the  fea  j  and  therefore,  perhaps  the  court  of  admiralty  was 
the  proper  court  to  try  this  cafe :  and  the  Lord  Advocate  having  ad- 
mitted that  the  fadl  happened  within  flood-mark,  the  court  deflred 
to  hear  counfel  upon  the  point  of  jurifdidlion. 

This  doubt  had  occurred  to  the  counfel  for  the  prifbner ;  but  as 
they  could  not  perceive  any  advantage  he  would  reap  from  being 
tried  before  the  Admiral,  they  had  refolved  not  to  decline  the  court 
ofjufticiary;  yet  upon  the  court  fignifying  an  inclination  to  hear 

them  on  the  queftion  of  jurifdi<5lion,  they  complied.     Minutes  of 

- 

debate  were  then  ordered  to  be  made  up. 

The  court,  Dec.  22..  1769,  met  to  determine  the  queftion  of  jurif^ 
didlion ;  and  all  the  judges  but  one  were  of  opinion,  the  court  had  a 
jurifdidlion  in  this  cafe. 

ft  was  propofed,  fome  days  after  this, .  that  the  prifoner  fhould  ap- 
peal from  the  judgement  fuftaining  the  juriCiidlion.  Some  of  his 
counfel  doubted,  for  feveral  reafbns,  of  the  propriety  of  this  ftep  •.. 
however,  a  petition  was  prefented.  Upon  this  it  was  ordered,  Ja- 
nuary 22.  1770,  "  by  the  Lords  fpiritual  and  temporal,  in  parlia- 
ment affembled,  That  the  faid  appeal  be  referred  to  a  committee^ 
to  cohfider  whether  the  fame  be  properly  brought ;  their  Lordihips, 
or  any  five  of  them,  to  meet  on  this  day  fevaa- night,  and  to  re- 
"  port  their  opinion  thereupon  to  theHoufe." 

Afterwards  the  agent  for  the  appellant  was  called  in,  ^d  afked,. 
whether  he  was  ready  to  go  on  I    To  which  he  anfwered  in  the  ne- 
gative. 
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gative,  not  having  as  yet  got  the  extradl,  and  other  necellary  pa- 
pers, though  he  expected  to  be  poflefTed  of  them  in  a  few  days.. 
Upon  .this  the  appeal  was  difmifled. 

Immediately  after  the  court  of  Judiciary  had  fiiftained  their  jurif- 
didliori  in  this  cafe,  the  indidlment  was  again  read,  (Dec.  22.),  and 
the  prifoncr  was  aiked,;  What  he  had  to  fay  to  it,  whether  Guilty,  or. 
Not  guilty  ?  *  Upon  which  he  anfwered,  with  fome  emotion,  "  No  j 
"  my  foul  abhors  the  thoughts  of  it"  Then  long  pleadings  follow- 
ed  on  the  relevancy. 

The  court  did  not  determine  upon  the  hearing,  but  ordered  infor- 

•-     •  ♦  . 

matiofis ;  which  were  prepared  accordingly  ;  that  for  the  profecu- 
tors  by  Mr  Macqueen,  Jan.  3.  1770;  that  for  the  prifoner  by  Mr 
Maclaurin,  Jan.  22.  1770.  As  the  trial  has  been  twice  printed,  it 
would  be  improper  to  infert  them. 

From  the  Englifli  law-books  and' reports,  there  feemed  to  be  great 
reafon  for  thinking,  that  ill  England  this  would  be  reckoned 
a  cafe  of  manflaughter ;  however,  to  get  more  light  as  to  this,  it 
was  refolved  to  lay  th6  indicftment  before  EnglijQi  counfel.  The 
then  recorder  of  London  was  firft  confulted :  The  cafe  laid  before 
him,  and  his  opinion  upon  it,  are  as  follows^ 


In  the  court  of  Jufttciary  in  Scotlandy 


Archibald  Earl  of  Eglintounj  and  the.  Lard  Ad'uuate  of' 
Scotland  on  behalf  cf  his  Majefty^ 


7 

>  Profecutors} 


Mungo  Campbell^  charged  iviih  the  murder  of  the  late^ 

EarlofEglintoun,  ^DefmdmK 

Mr  Recorder's  opinion  is  defired  on  behalf  of  Mr  Campbell  upon 
the  relevancy  of  the  indidment  againft  him^  a  printed  copy  whereof 


JS> 
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is  hereunxo  annexed,  Whether  he  thinks  the  charge,  if  proved^ 
would,  in  the  law  of  England,  be  held  a  murder,  punifliable  with 
death  ?  or  manflaughter,  and  how  puniflxable  i  or  a  homicide  Ji 
deficndeiido^  not  punifliable  at  all  ? 

« 

OPINION. 

This  is  a  queftion  of  too  much  difficulty  and  importance  to  receh'^c 
a  determinate  anfwer  within  the  very  fhort  time  which  has  been  al- 
lowed to  me  for  the  confideratioa  of  it.  It  feems  to  me,  that,  ac- 
cording to  the  law  of  England,  this  quellioa  would  turn  very  much 
upon  the  queftion,  Whether  Lord  Eglintoun  could  lawfully  feizc  Mr 
Campbell's  gun  in  tliat  place  where  the  wound  was  given  ?  And 
this  would  depend  upon  the  queftion.  Whether  the  place  was  within 
Lord   Eglintoun's  manor?  or,  if  not  within  his  manor.  Whether 

within  a  county  where  Lord  Eglintoun  was  a  juftice  of  peace  ? 

It  would  further  depend  on  the  queftion.  Whether  Mr  Campbell 
was  a  qualified  man  ?  or,  (according  to  a  late  cafe  upon  the  game- 
laws),  though  not  generally  qualified.  Whether  he  had  any  other 
right  to  carry  a  gun  which  would  bar  the  right  of  feizing,  even 
though  he  was  in  the  very  adl  of  trefpaffing  upon  Lord  Eglintoun's 
grounds,  or  of  ufing  his  gun  for  the  deftrudlion  of  the  game  ? 

Suppofing  it  to  be  once  fettled,  that  Lord  Eglintoun  could  lawful- 
ly feize  Mr  Campbell's  gun,  I  am*  flrongly  inclined  to  think,  that 
the  cafe,  as  ftated  in  this  indidlment,  would  amount  to  murder,  and 
as  fuch  to  an  offence  punifliable  with  death.  If,  on  the  contrary,  it 
fliould  be  eftablifhed,  that  Lord  Eglintoun  had  not  an  authority  to 
feize  Mr  Campbell's  gun,  it  would  then  become  a  queftion,  Whe- 
ther this  homicide  is  capable  of  mitigation,  upon  the  ground  of  ha- 
ving  been  committed  upon  the  defence  of  Mr  Camjpbell's  perfon,  in 
refifting  an  unlawful  attack  upon  him,  or  in  warding  oiF  imminent 
danger  to  himfelf.  The  cafe  ftated  in  the  i^idiclment  proves,  that 
Lord  Eglintoun  intended  to  take  Mr  Campbell's  gun  from  him ; 
but  it  does  not  appear,  that  he  had  done  any  thing  in  the  pro- 

fecution 
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fecution  of  that  intent  which  in  our  law  would  amount  to  an  affault 
•upon  Mr  Campbell.  This  appears  to  me  to  be  the  critical  part  of 
Mr  Campbell's  cafe.  It  is  not  ftated ,  at  what  diilance  Lord  Eglin- 
toun's  gun  was  when  Mr  Campbell  fired.  If  it  fliould  be  made  ap- 
pear, that  the  gun  was  brought  fo  near  to  Lord  Eglintoun^  (who 
had  declared  he  too  cauM  Ihoot,  and  was  profecuting  an  imlawful 
intent),  as  in  the  opinion  of  a  jury  to  put  Mr  Campbell,  who  was 
then  upon  the  ground,  in  imminent  danger,  there  would  be  room  to^ 
infift,  that  by  the  law  of  England  the  Ihooting  at  and  killing  Lord 
Eglintoun,.  under  the  fudden  impulfe  of  fuch  grounded  apprehenfions 
of  imminent  danger  from  Lord  Eglintoun,  would  anaount  to  man- 
{laughter  only ;  which  by  the  law  of  England  is  punilhable,  being 
the  firft  ofience,  by  branding  in  the  hand,  and  by  imprifonmeht 
for  any  Ipace  of  time  not  exceeding  one  year,  at  the  difcretion  of  the 
court. 

Lincoln  s-hn  Fields^ 
Jan.  1 8.  1770. 

* 

Afterwards  the  informatiofns  were  laid  before  the  Recorder,  and 

alfo  before  the  Attorney  General,  who  gave  the  following  opi- 
nions. 


Mr  Recorder's    Second    Opinion, 

I  have  perufed  the  indi<5hnent  preferred  againfl  Mungo  Campbell 
and  alfo  the  draught  of  an  indidment  annexed  to  the  informations  on 
behalf  of  Mr  Campbell ;  and  it  appears  to  me,  that  accorcling  to  the 
law  of  England,  the  queftion  propofed  to  me  would  turn  very  much 
upon  the  queftion,  Whether  Lord  Eglintoun  could  lawfully  f^ize  Mr 
Campbell's  gun  in  that  place  where  the  wound  was  given  ?  and  this 
would  depend  upon  the  queftioii,  Whether  the  place  was  within  Lord 
Eglintoun's  manor  ?  or,  if  not  within  his  manor.  Whether  within  a 
county  where  Lord  Eglintoun  was  a  juflice  of  peace  ?  It  would  fur- 
ther depend  on  a  queftion,   Whether  Mr  Campbell  was  a  qualified 

*  manE 
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man  ?  or,  (according  to  a  late  cafe  upon  the  game-laws),  though  not 
generally  qualified,  Whether  he  had  any  other  right  to  carry  a  gun, 
which  would  bar  the  right  of  feizing,  even  though  he  was  in  the 
very  a6l  of  trefpafling  upon  Lord  Eglintoun*s  ground,  or  of  ufing 
his  gun  for  the  deftrudlion  of  the  game  ?  Suppofing  it  to  be  once 
fettled,  that  Lord  Eglintoun  could  lawfully  feize  Mr  Campbell's  gun, 
I  am  ftrongly  inclined  to  think,  that  the  cafe,  as  dated  in  cither  of 
thefe  indiiSlments,  would  amount  to  murder. 

On  the  contrary,  fuppofing  it  to  be  fettled,  that  Lord  Eglintoun 
had  not  an  authority  to  feize  Mr  Campbell's  gun,  I  am  of  opinion, 
that  the  cafe,  as  ftated  upon  either  of  thefe  forms  of  indidments, 
would,  by  the  law  of  England,  amount  to  manflaughter  only. 

In  difcuffing  fuch  a  queftion  it  is  obvious,  that  all  confideration  of 
the  rank  and  charadler  of  the  parties  muft  be  laid  afide.     , 

Lord  Eglintoun's  primary  intent  feems  to  have  been,  fimply  fo  feize 
Mr  Campbell's  gun,  and  he  might  conceive  that  he  had  a  right  lb  to  do; 
but  it  was  unlawful  to  do  it:  and  it  is  to  be  confidered,  that  he  could 
not  do  it  without  committing  an  affault  upon  Mr  Campbell's  perfon, 
as  well  as  a  trefpafs  upon  his  property,  his  property  being  then  un- 
der the  protedlion  of  his  perfon. 

It  appeal^  upon  the  face  of  both  indidlments,  that  Lord  Eglintoun, 
after  demanding  Mr  Campbell's  gun,  advanced  upon  him  :  it  is  not 
flated  for  what  purpofe ;  but  an  EngUfh  jury,  in  finding  the  fads  of 
the  cafe,  would  doubtlefs  infer  from  the  evidence,  that  he  advanced 
in  order  to  feize  the  gun.  This  would,  by  the  law  of  England,  a- 
mount  to  an  aflault  upon  Mr  Campbell's  perfon,  though  Lord  Eglin- 
toun fhould  not  have  adlually  touched  him. 

In  this  view  of  the  cafe,  the  queflion  is  not  therefore  fimply. 
Whether,  by  the  law  of  England,  a  trefpafs  attempted  upon  the  pro- 
perty of  another,  will  excufe  or  mitigate  a  homicide  upon  the  tref- 
paffer?  but,  Whetlier  an  aJGTault  upon  a  man's  perfon  in  order  to  com- 
mit a  trefpafs  upon  his  property,  will  excufe  or  mitigate  fuch  an  ho- 
micide ? 

And  I  conceive,  that  it  mi^ht  be  maintained,  if  the  cafe  required 

it. 
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it,  that,  by  the  law  of  England,  fuch  an  aflault  would  mitigate, 
though  not  excufe  fuch  an  homicide. 

But  .this  cafe  does  not  reft  here :  The  Lord  Eglintoun's  primary  in- 
tent was,  to  do  that  which  amounted  to  trefpafs  only.  His  defcla- 
ring,  that  if  he  had  his  gun,  he  could  fhoot*^  pretty  well,  and  his 
fending  his  fervant  for  his  gun,  prove,  that  he  was  determined  to 
execute  his  primary  intention  by  force,  and  in  oppofition  to  all  the 
refiftance  which  Mr  Campbell,  who  had  a^^loaded  gun  in  his  hand, 
could  make. 

Lord  Chief  Juftice  Hale,  a  very  eminent  and  approved  writer  up- 
on the  Englifh  criminal  law,  in  his  Hiftory  of  the  Pleas  of  the 
Crown,  p.  456.  ftates  it  as  having  been  agreed  by  alj  the  judges,  in 
the  cafe'  of  Lord  Morely,  that  words  of  menace  of  bodily  harm  would 
come  within  the  reafon  of  fuch  a  provocation  as  would  make  the 
offence  to  be  but  manflaughter.  Here  was  more  j  for  the  words  of 
menace  were  followed  by  an  adl  tending  to  carry  them  into  execu- 
tion.  If  Mr  Campbell  had  fired  immediately,  it  fcems,  therefore, 
that  it  could  have  been  no  more  than  manflaughter  :  but  he  retired 
till  he  fell  ;  Lord  Eglintoun  was  then  within  two  or  three  yards  of 
him ;  his  fervant  was  at  fome  diftancc  with  his  gun,  which  he  had 
fent  for ;  Mr  Campbell  on  the  ground,  unable  to  retire  further,  in 
a  pofture  unfit  for  refiftance,  or  for  combat  upon  equal  terms,  gives 
the  mortal  wound.  Such  a  combination  of  circumftances  afford,  in 
my  apprehenfion,  very  ftrong  legal  grounds  of  provocation  to  reduce 
the  homicide  to  manflaughter,  and  indeed  bring  the  cafe  almoft  to  a 
cafe  of  felf-defence ;  for  if  Lord  Eglintoun  had  had  a  loaded  gun  in 
his. hand  when  Mr  Campbell  fired,  I  fliould  have  been  clearly  of  opi- 
nion, that  it  vTOuld  have  been  a  cafe  of  felf-defcnce. 
JLincoMs-Inn  Fields^ 
>».3i.  1770. 

After  perufing  the  indidment  preferred  agaijift  Mr  Campbell, 
and  alfo  the  draught  of  an  indi<5lm^at  annexed  to  the  information  on 
the  behalf  of  Mr  Campbell,  and  alfo  the  copy  of  an  opinion  of  Mr 
Recorder  3 1  ft  of  January  laft, 
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Mr  Attorney-Generars  opinion  is  defired  on  behalf  of  Mr  Camp* 
bell  upon  the  whole,  and  whether  he  does  not  agree  and  concur  with 
Mr  Recorder's  opinion, 

Mr    Attorney*s    Opinion. 

Taking  it  for  granted,  that  the  late  Lord  Eglintoun  had  no 
right  to  feize  the  gun,  and  that  the  fadls  dated  in  Mr  CampbelFs  cafe 
are  true,  I  am  of  opinion,  that  if  this  unfortunate  homicide  had 
happened  in  England,  the  crime,  by  the  law  of  England,  would 
have  amounted  only  to,manflaughter,  and  would  not  have  been  pu*- 
niflied  as  a  capital  offence.  Lord  Eglintoun  having  declared  an  in- 
tention to  take  away  the  gun,  his  having  advanced  upon  Campbell 
in  execution  of  his  purpofe,  and  the  agitation  of  CampbelFs  mind^ 
probably  occafioned  by  his  fall,  and  the  apprehenfion  he  might  have 
of  the  confequences  of  it ;  thefe  circiimftances  would,  I  think,  give 
room  to  fuppofe  he  adled  from  the  fudden  impulfe  of  his  fituation,, 
and  not  from  an  unprovoked  and  deliberate  purpofe. 

But  I  do  not  think  that  the  fa6ls  would  make  it  a  juftifiable  ho* 
micide  in  defence  of  his  perfbn  or  property ;  efpecially  as  Lord  E- 
glintoun  did  not  continue  to  advance  upon  him  after  his  fall,  but,  by 
his  countenance  and  paufing,  ihewed  no  immediate  defign  upon  ei- 
ther. 

February  20.  1770;^ 

On  the  2  2d  January  1770,  the  court  gave  their  opinions  on  the 
relevancy.  Of  thefe  a  note  was  taken  as  follows :  but  it  is  imper^ 
fedl ;  nor  can  it  be  imderftood  without  having  read  the  informa- 
tions. 

AucHiNLECK.  Cafe  flripped  of  extraneous  argmnents  comes  to  a 
narrow  iffue. — Murder  the  crime ;  and  that  to  be  tried  by  the  law  of 
Scotland :  —  too  often  committed  in  this  country  to  be  a  queflion 
what  it  is  by  our  law. — The  laws  of  other  countries  very  im- 
perfeftly  known  to  us. — Of  no  ufe  except  when  our  own  law  filent, 

.     — Whea 
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~When  we  have  a  law  of  our  own,  that  mud  be  onr  (lire<5lory.— 
Charge  in  the  indi6hncnt.— If  the  fhot  accidental,  it  will  be  a  caftial 
homicide ;  and  that  to  be  hoped  for  the  fake  of  the  pannel. — But  if 
not,  murder. 

.,  Defence  of  the  prifoner  chaud  mellei  that  is,  he  was  in  a  paflion; 
for  it  comes  to  that,  ftripped  of  fpecious  arguments. 

Lord.Eglintoun*s  attack  not  like  that  of  a  robber.— r- Lawful  to 
kill  a  robber. — ^The  perfon  who  made  the  attack  Lord  Eglintoun.— 
Wanted  the  pannel  to  give  up  his  gun ;  becaufe  he  had  no  title  to 
carry  one  on  his  eftate.— -No  felonious  intention  to  rob  the  pannel. — 
This  he  knew. — Might  have  got  back  his  gun  by  a  profecution. 

Told  in  the  information,  that  we  ihould  lay  aiide  diflindlion  of 
perfons. — ^The  circumftances  of  perfons  muft  enter  into  the  argu- 
ment.— ^The  difference  of  perfons  very  great. — ^If  a  mean  man  Ihould 
come  up  to  a  nobleman,  and  demand  his  gim,  the  perfon  attack- 
ed would  with  reafon  look  on  him  who  attacked,  as  a  perfon  who 
wanted  to  rob  or  murder. — ^Lord  Eglintoun  known  to  have  a  great 
eftate ;  and  the  pannel  knew  this ;  and  that  he  had  no  felonious  in- 
tention. 

As  to  the  law  of  England, — if  it  was  to  enter  into  this  argiiment, 
then  the  ftatute  there  would  fall  to  be  confidered,  as  it  allows  a  fei- 
zure  of  the  gun. 

Point  of  honour. — ^Difhonourable  to  fire  <m  Lord  Eglintoun  un- 
aimed. 

As  to  the  defence  of  chaud  melle^  i.  e.  that  be  was  in  a  pafHon ; 
well  obferved  in  the  information  for  the  pannel,  that  the  Scotch  na- 
tion hot :  and  this  heat  has  often  been  ufefully  employed  ;    but  it 

* 

requires  to  be  kept  within  bounds. — An  irafcible  man,  at  this  rate, 
might  commit  murder  as  often  as  he  pleafed,  and  plead  he  had  been 
in  a  paflion. — Bufinefs  of  the  legiflature  to  reftrain  the  paflions.  If  we 
had  no  law  that  did  this,  we  fliould  have  one. — ^Law  of  God,  "  Who- 
**  ever  flieds  man's  blood,"  &c. — ^The  lex  Uilionis^  Eye  for  an  eye,  &c. 
Pradlice  of  this  court. — The  a6l  1 66 1  has  laid  down  the  cafes  in 
which  the  killer  Ihall  efcape  punifliment  j  but  none  of  them  apply  to 
this. 

'  3T  2  Would 
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Would  not  narrow  the  pannel  in  the  proof,  and  therefore  not  for 
repelling  the  defences,  but  allow  him  to.prove  all  fsiSts  and  circum-r 
ftances. 

Kames.  Information  for  the  pannel  miftated  the  argument,  and 
darkened  it  with  artificial  reajfcning. 

Provoking  words  not  fufficient  to  take  away  a  man's  life,~-  Muft 
fay  you  was  in  hazard. 

Property. — ^True  in  general  that  we  may  defend  property;  but: 
don't  apply  to  this  cafe, —  If  a  man  attacks  my  houfe  in  the  night,, 
common  fenfe  fays,  I  am  intitled  to  kill  him ;  *  for  I  have  good  reafooi 
to  think  my  life  in  danger  :  but  if  a  man  lays  hold  of  my  horfe,. 
and  fays,  it  is  wrongoufly  in  my  poffeflion,  I  cannot  kill,  but  muft 
go  before  a  judge  with  him. 

If  any  doubt  in  the  Jaw  of  Scotland,  that  of  England  would  have 
weight. — Anciently  intention  not  regarded. — Enough  a  man  was 
killed, — ^Every  killer  might  be  put  to  death. — Avenger  of  blood  whea 
no  courts  of  juftice.— But  in  a  refined  ftate  of  fociety,  intention  or 
not  intention  is  the  cardinal  point.. — Where  provocatioa  or  allevia- 
tion, the  King  can  pardoiu 

Law  of  England. — ^Anciently  every  man  who  killed  another,  guilty 
of  a  capital  crime. — Statute  Henry  III.  faved  killers  without  intention. 
—Went  en  after,  without  any  diftindlion  betwixt  murder  and  man- 
ilaughter,  till  days  of  Henry  VIII. — Before  that,  clergy  only  diftin- 
guilhed. — So  laying  afide  clergy,  with  which  we  have  no  concern,, 
the  law  of  England  the  fame  with  ours. 

No  law  anciently  in  this  country  that  relieved  a  man  who  kills  an- 
other, even  innocently. —  Same  as  the  Jewifli  law. — Before  the  adt 
1 66 1,  cafualhomicide  no  defence. —  Even  homicide  in  felf-defence 
was  not  excufed  altogether ;  fo  that  every  body  who  hears  me,  will 
underfland  the  queftion  is,  Intention,  or  Not  intention. 

There  is  an  a6l,  Ja.  I.  in  England,  called  the  Jiatute  cf  JicMingy 
which  very  near  this  cafe,  fubftituting  fword  for  gun. — ^This  law 
cnadls,  That  if  two  men  fquabble,  and  one  of  them  kills  the  other, 
frirt  with  a  fword,  but  before  he  draws,  it  is  murder. 

PiTFouR.  Argument  fully  ftated  in  the  papers  j  and  therefore  will 

barely 
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barely  give  his  opinion. — ^There  can  be  no  doubt  of  thp  relevancy^ 
(words  of  the  libel  as  to  the  firing) ;  fo  lAurder  plainly  libelled,  as 
the  gun  fired  when  it  could  not  pofiibly  mifs. 

The  libel  may  admit  of  defences  ;  if  the  pannel  could  fay,  he  was 
in  periculo^  the  killing  lawful. 

Firft  defence,  property,  honour,  and  life,  * 

Second,  provocation. 

Firft,  Law&il  defence  good  to  exoner  a  pannel,  where- ever  » 
man  is  in  periculo^  &c.  in  danger  of  a  lofs  that  is  irreverfible  and  ir- 
remediable, fb  not  bound  to  refort  to  law, — ^The  law  of  the  country 
allows  the  law  of  natvire  to  take  place. 

The  law  however  pries  into  this  defence  narrowly. — Nec^flary  that 
no  other  means  of  efcaping.— Strange  defence.  That  a  man  will  kill 
rather  than  lofe  a  gun,  a  fnuff-box.-r-Notliing  in  the  argument,  that 
this  moveable  could  not  be  recovered,  as  it  might  have  been  deftroy- 
£d.-^ — ^This  inconfiftcnt  with  the  law  of  every  country,  which  enadls,. 
That  even  danger  to  life  not  fjafficient,  if  another  way  to  efcape. 

The  aggrefibr  able  to.  repair  I  oo,QOo  fold. — The  opinions  of  au- 
diors  nothing  here  :  they  fpeak  of  the  ftate  of  nature ;  where  there 
is  no  judge,  no.  fuperior  law  to  protedl, — ^But  Civil  law  fuperfedes 

this. 

Infcuffles  people  often  killed  without  an  intention. — ^Inftance  in  this 
court,  cafe  of  Archibald,  (See  N^  8 1  .)• — Court  clear,  that  the  provocation 
there  would  not  have  fufficed,  had  he  ufed  a  lethal  weapon. — ^He  did 
not  ufe  a  lethal  weapon,  but  only  his  fift ;  fo  no  intention  to  kill,, 
^nd  the  cafe  given  up  by  the  Solicitor.*— Here  can  be  no  doubt  of  the- 
intention. 

As  to  the  argument.  That  it  is  lawful  to  kill  a  robber  iia  defence 
of  property. — ^The  property  not  the  reafon ;  but,  firft,  the  robber  in 
fdonia ;  and,  fecondly,  my  own  life  in  danger. 

Don't  enter  into  the  queftion.  Whether  it  was  lawfui  for  Lord  E- 
glintoun  to  feize  the  gun,  or  not  ? — It  would  be  unworthy  to  Jo  fb. 
—He  will  fuppofe  it  was  unlawful. 

AH  the  argument  comes  to  this,  That  -he  was  in  paflion;   and 

tuereiore 
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therefore  juflified  to  kill  him  who  had  improperly  put  him  in  a  paf- 
iion. — At  this  rate,  every  man  who  put  himfelf  into  a  paffion,  may 
kill  others  fafely, — It  is  proper,  that  the  jury  may  not  be  mifled  by 
artificial  defences,  to  give  our  opinion  as  to  the  law. — If  we  differ 
in  opinion,  the  jury  will  judge  themfelves ;  if  we  agree,  it  will  have 
great  weight. — ^It  has  fo  in  all  countries. 

Slaughter  capital  by  the  i  ft  of  Alexander,  &c. — ^Theft  capital  too ; 
and  abfurd  in  the  law  to  annex  death  to  the  eighth  command,  and 
not  to  the  6th, 

If  we  go  up  to  the  origin  of  our  law  before  the  church  made  her 
incroachments : 

What  is  the  fource  of  the  a<fls  of  James  ? — ^Very  bad ;  the  incroach- 
ment  of  the  church. — ^When  a  criminal  got  into  a  church,  protected. 
— The  church  gave  up  murder. — They  were  aihamed  of  that :  but 
as  to  murder  upon  fuddenty,  that  ftill  was  privileged. —  This  diftinc- 
tion  founded  on  an  unlawful  privilege ;  but  now  we  are  free  of  that 
tyranny,  and  the  privilege  gone. 

The  cafe  of  England  different. — ^There  the  perfbnal  privilege  did, 
not  depend  on  going  to  a  church. — ^With  us  no  perfonal  privilege    . 
— Sir  George  Mackenzie,  in  his  Obfervations,  and  elfewhere,  faysj^' 
flaughter  on  fuddenty  is  capital. — ^This  too  after  the  girth  aboliflied 
^No  lawyer  has  contradidled  him. — rDecifions. 

Perfuaded,  that  this  fpeciesfa^i  would  not  be  manflaughter  in 
England :  but  this  foreign. 

Co  ALSTON.  This  law  makes  no  diftiniflion  of  perfons ;  and  €o 
Lord  Eglintoun's  rank  and  quality  to  be  laid  afide,  and  the  prifoner 
to  be  confidered  as  trying  for  the  life  of  the  meaneft  fubjed. — ^This 
cafe  of  importance  in  point  of  precedent. 

Homicide  may  be  attended  with  fuch  circumftances  as  relevant  to 
reftridl.  Adl  1661  mentions  fome  cafes;  but  there  may  be  others. 
It  don't  mention  a  woman  killing  in  defence  of  her  <:haftity,  or  a 
hufband  for  adultery. 

As  to  the  homicide  being  of  fuddenty,  a  felonious  intention  muft 

he 
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be  proved  j  but  fuch  intention  not  neceflary  for  a  diflance  of  time  i 
which  antecedit  idum  licet  iton  congrejfum. 

Second,  provocation. — ^Has  no  doubt  that  provocation  might  be  gi- 
ven fufficient  to  exeem  from  the  ordinary  punifhment. — Gafe  of  Fin- 
haven.— That  cafe  don't  apply ;  nor  does  any  of  thole  quoted  for  the 
prifoner.     In  all  thefe  cafes  therq^was  a  real  injury ;  but  none  here. 

Laft  defence. — Lawful  to  repel  force  by  force  j  and  fo  lawful  to 
defend  property  if  attacked. — ^Don't  think  he  was  obliged  to  furren- 
der.  He  might  defend  it ;  but  it  don't  follow  he  might  kill  him.— ^ 
Don't  appear  that  Lord  Eglintoun  had  an  intention  to  feizc  it;  ra- 
ther the  other  way. — As  to  the  fending  for  the  gun,  £hews  he  did 
not  mean  to  ufe  violence  at  leaft  till  the  gun  was  brought. — Hi& 
leading  his  horft  in  one  hand,  at  firft  fliews  he  did  not  then  mean  vix>- 
lence. — ^Real  evidence  he  did  not  mean  to  feize  it:  if  he  had,  he  would 
have  done  it  when  the  prifoner  fell. — ^Whatever  his  intention,  he 
had  done  nothing  to  carry  it  into  execution. — ^Had  the  prifoner  wait- 
ed till  a  fcuffle,  by  the  law  of  England  it  would  have  been  man- 
flaughter :  and  though  we  don't  know  fuch  diftincStion,  yet  he  would 
Jiave  been  intitled  to  plead  provocation,  had  he  done  it  in  a  tuilzie  j 
but  as  he  did,  it  was  a  murder. — Cafes  for  the  prifoner,  when  pro- 
perty felonioufly  invaded^ 

Dangerous  confequences  if  this  court  fhould  pronounce  a  judge- 
ment,  giving  fandlion.  to  an  opinion,  that  one  may  kill  another  wha 
feizes  his  property  from  an  erroneous  apprelienfion. 

Queftion  put  by  the  counfel  for  the  prifoner,,  What  would  you 
have  done  ? — ^This  proper. — ^Don't  blame  the  pannel  Yor  refufing  his 
gun ;  he  had  a  right  to  keep  it :  but  in  anfwer  to  the  queftion,  every 
man  who  had  a  juft  fenfe  of  honour,  would  not  have  fhot,  till  Lord 
Eglintoun  was  poflefTed  of  his  too :  would  not  have  done  it  till  an  at- 
tack made  upon  him.   '  , 

Ken  NET.  In  England,  one  fifth  of  the  time  would  have  determi- 
ned this  cafe. 

If  an  intention  to  kill  before  the  fhot  went  o£F,  it  is  murder. — This 
too  the  law  of  England ) — the  law  of  common  fenfe. — High  provo- 
cation. 
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cation  will  excufe  zpcona  ordlnaria^  Common  example  of  adultery,  jand 
one  judgement  at  leaft,  in  this  court,  finding  fo.  It  mud  be  fuch 
provocation  as  will  affecSl  human  nature,  not  what  will  afFedl  a  cho- 
leric man. — The  feverity  of  the  game-laws  improperly  brought  in. — 
Don't  niuch  approve  of  them. — ^What  is  faid  in  the  information  for 
the  pannel,  as  to  Scottifh  ariflocracy,  improper, — The  fame  laws  in 
England. — ^They  are  improper  -in  fome  cafes,  particularly  with  re- 
gard to  fmall  proprietors. 

As  to  defence  of  goods. — ^Lord  Eglintoun  did  intend  to  take  the 
gun ;  and  the  pannel  was  intitled  to  refill:  to  a  certain  degree.  . 

A  fellow- citizen  who  is  going  to  do  a  wrong  thing,  to  commit  a 
fpuilzie,  is  not  to  be  flain. — Bi'eaking  an  orchard  perhaps  won't  ju- 
Hify  beating. —  This  gun  cried  up  like  the  fliields  of  the  Spartans, 
Aut  }joc  autfuper  hoc. 

Honour  is  a  facred  thing. — ^Defence  of  what  a^man  thinks  liis  ho- 
nour, or  what  really  is  a  piece  of  pride,  won't  allow  to  kill. — ^Gro- 
tins,  even  for  a  blow,  don't  allow  killing. 

'  The  pannel  faid^  His  foul  abhorred  the  adion.— -Hope  it  will  ap-^ 
pear  fo  on  proof. 

No  diflin<5lion  of  ranks  as  to  life  or  goods ;  but  there  is  as  to  ho- 
nour.— Had  the  pannel  had  a  fmall  property,  and  demanded  Lord 
Eglintoun's  gun,  there  the  infult  would  have  been  greater ;  but  ftill, 
in  his  opinion.  Lord  Eglintoun  not  intitled  to  fhoot  him. 

As  to  felf-defence,  muftbe  inpericulo. — ^Lord  Eglintoun  unarmed, 
the  gun  not  come,  the  pannel  had  another  way  of  efcaping ;  for  he 
might  have  given  up  his  gun,  and  then  he  was  in  no  danger ;  fo  it 
comes  back  to  this.  Whether  he  could  kill  in  defence  of  his  gun  ? 

Justice-Clerk.  If  the  gun  went  oflT  by  accident,  it  was  cafual 

homicide. 

Various  degrees  of  guilt  in  th^  crime  of  murder. — ^Won't  dip  in- 
to the  laws  of  other  nations. — The  prifoner  to  be  judged  by  the  laws 
of  his  own  country. — The  fubje(5ls  of  this  country  have  reafon  to  be 
fatisfied  with  their  own  laws.-*-Many  adlions  are  felonies  in  England 
which  are  not  fohere. — ^Treaty  of  union  fecures  to  us  our  own  laws; 

and 
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and  though  they  were  erroneous,  muft  bind  diis  court. — ^t  fame 
time,  the  law  of  England  would  not  ierve  the  prifoner,  could  fee 
none  of  the  authorities  that  applied. ~- Homicide  from  intention, 
though  fecret,  murder.— We  not  obliged  to  fay,  that  in  every  cafe 
we  would  have  determined  in  the  way  and  manner  it  has  been ; 
but  the  flrain  of  all  the  cafes,  both  before  1661  and  after,  im- 
ports, diat  homicide  from  iiltefitmn,  though  not  antecedent  for 
a  long  time,  is  murder*— 'Aft  i66i.  Sir  George  Mackenzie  fays, 
the  title  inaccurate.— Cafual  murder  don't  take  in  the  cafe  of  mur- 
der commiited  from  ihtontion.— -The  argument  for  the  pannel  here 
new,  and  never  flated  before. — ^The  adl  fays,  its  purpofe  to  remove 
all  doubts. — ^The  a<5l  pointed  and  accurate. — Odd  if  not  one  word 
thrown  in  to  fhew,  homieidium  in  rixa  was  meant  to  be  exeemed 
from-  death. — ^The  word  cafual^  in  common  fenfe,  don't  compre- 
hend it. 

As  to  verbal  provocation,  fays  nothing,  as  the  libel  flates  nothing 
like  it. — Provocation  taken  notice  of  by  writers. — Though  the  pannel, 
was  confcious*  that  he  had  not  been  feeking  a  hare  that  day,  yet  he, 
from  what  had  pafTed  before,  fliould  not  have  refented  fo  much. — ^The 
words  of  rafcal  2ind  fcoundrel  are  provoking,  if  proved. — Every  man 
in  a  fit  of  paffion  will  ufe  words  to  a  fervant  that  he  would  not  ufe 
to  his  equal ;  but  though  rafcal  and  fcoutidrel  proved,  not  fufficient. 
—The  demand  of  the  gun  falls  more  properly  under  the  fecond  de- 
fence. 

Second  defence,  life. ^Neither  libel  or  defence  prefcnt  an  idea 

that  he  thought,  or  could  think,  his  life  in  danger.— Had  Lord  E- 
glintoun  taken  his  gun  into  his  hand,  the  cafe  would  have  been  to- 
tally different. — ^His  honour. — ^Where  was  the  wound  to  his  honour, 
that  Lord  Eglintoun,  attended  by  a  number  of  fervants,  fhould  take 
his  gun  ? — ^If  it  was  a  macula  on  him,  is  it  poflible  fuch  an  attack 
would  juftify  an  intentional  homicide  ? 

Property.  Moft  hazardous  this  defence  to  the  lecurity  of  the  fub- 
je6l. — It  is  clear,  that  though  Lord  Eglintoun  under  a  miftake  a- 
bout  the  a6l  1 707,  yet  it  was  but  a  trefpafs,  not  a  felony,  or  a  rob- 
bery ;  againft  which  law  gave  a  remedy. — ^In  a  cafe  before  the  court 

3U  of 
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of  feflion,  it  bore  an  argument. — One  dccifion  don't  fix  the  law ; 
and  the  influence  of  that  decifion  has  not  extended  itfclf  fo,  but  that 
gentlemen  bonafde  believe  they  have  a  right  to  take  the  gun. — B^r 
the  law  of  England,  the  lord  of  the  manor  has  a  right  to  feize  the 
gun. — ^The  pannel's  argument  don't  diflinguilh  between  finall  and 
great  property. — Lord  Eglintoun  had  a  color atus  titulus. — Confe- 
quences  : —  A  thoufand  inftances  muft  occur  every  day  as  to  poind- 
ings, removings . — ^If  the  fubjedls  may  arm  themfelves,  and  kill 
one  another  on  fuch  pretences,  the  country  would  be  in  a  miferable 
fituation. — ^Lord  Eglintoun  well  known  to  the  prifoner  j  he  was  law- 
biding. 

The  libel  was  therefore  found  relevant,  and  the  prifoner  allowed 
to  prove  all  fadls  and  circumftances  in  common  form ;  and  the  5  th 
of  Februarv  fixed  for  the  trial. 

As  I  was  counfel  for  the  prifoner,  upon  thefe  opinions  I  Ihall  only 
obferve,  that  they  take  no  notice  of  the  prifoner  s  retreat  and  fall, 
before  he  fired,  which  are  unqueftionably  very  ftrong  circumftan- 
ces for  him ;  and  on  account  of  thefe,  many  fenfible  men,  and  fomc; 
Very  good  lawyers,  hold,  that  this  was  a  caie  of  manjlaughtcr. 

Extrads  and  otlier  papers  being  got  ready,  a  fecond  petition  of 
appeal  was  prefented.  The  account  of  the  procedure  upon  it,  con- 
tained in  the  following  memorandum,  may,  it  is  believed,  be  de- 
pended upon. 

"  The  appeal  was  moved  by  a  Noble  Lord,  with  an  explanation, 
that  it  had  been  put  into  his  hands  ;  and  he  laid  it  before  the  Houfe, 
merely  as  a  point  of  duty,  without  entering  further  into  the  me- 
rits. 

The  appeal  was  then  read. 

After  which,  Lord  M.  moved,  that  the  agent  Ihould  be  called  in. 
Which  having  been  done  accordingly. 

Lord  M.  afked  him.  Whether  he  had  any  precedents  to  lay  before 
the  Houfe  of  appeals  to  the  parliament  of  Scotland  before  the  Union, 
or  to  this  Houfe  fince,  againft  interlocutory  orders  of  the  fupreme 

criminal. 
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criminal  court  in  Scotland,  made,  in  the  courfe  of  th«  kearing,  and 
before  final  judgement  ? 

To  which  the  agent  anfw6red,  That  he  had  not. 

He  was  then  alked,  If  he  knew  of  any  fuch  inftances  ? 

He  replied,  He  did  not :  That  not  forefeeing  fuch  authorities  to 
be  neceflary,  he  did  not  make  any  fearches  or  inquiries. 

On  which  it  was  put  to  him,  Whether  he  would  now  withdraw 
his  appeal,  until  he  could  inform  himfelf  of  the  courfe  of  the  prac- 
tice and  precedents  ? 

He  faid.  He  was  entirely  under  the  diredlion  of  their  I.ordfhips. 
But  being  then  acquainted,  That  he  muft  make  his  option,  and  either 
withdraw  the  appeal,  or,  for  his  client,  fubmit  to  fuch  order  as  the 
Houfc  fliould  think  proper  to  make  thereupon,  in  confequence  of  his 
infifting  for  the  fame  ;  he  declared,  That  as  the  inftrudlions  to  him 
were  to  prefent  the  appeal,  he  muft  fnbmit  the  fame  to  the  judge- 
ment of  the  Houfe. 

Whereupon  he  was  ordered  to  withdraw.  After  which  Lord  M. 
flood  up,  and  obferved,  that  the  appeal  now  before  their  Lordfhips 
was  brought  againft  fevefal  interlocutory  orders  made  by  the  court 
of  jufticiary,  the  fupreme  criminal  court  in  Scotland,  in  the  courfe 
of  a  trial  for  a  capital  crime,  and  before  final  judgement :  That  the 
agent  had  acknowledged  to  their  Lordfhips,  that  he  was  not  pofTef- 
fed,  nor  did  he  know,  of  a  fingle  inflance  where  an  appeal  of  fuch  a 
nature  had  been  received,  either  by  the  parliament  of  Scotland  be- 
fore the  Union,  or  by  this  Houfe  fince :  That  in  fadl  a  precedent  of 
this  kind  did  not  exift :  That  it  would  be  of  the  moft  dangerous  con- 
fequence to  admit  of  appeals  againft  thefe  interlocutory  orders.  No 
body  could  fay  how  long  the  trial  mighjt  thereby  be  protradled,  or 
when  it  could  be  finifhed,  if  an  appeal  lay  againft  every  order  of  tlie 
court  made  during  the  courfe  of  a  trial ;  and  which,  by  management, 
might  be  fplitinto  a  great  number  of  different  caufes;  whereof 
their  Lordfhips  had  an  inftance  in  the  prefent  cafe,  being  a  fecond 
appeal,  brqjaght  in  a  few  days  after  their  Lordfhips  had  declared, 
that  the  firft  one  ought  not  to  be  received. 

3  U  2  He 
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He  faid,  the  appellant. could  not  have  any  aid  from  analogy  to  the 
cpurfe  of  proceedings  in  criminal  trials  in  capital  cafts  here  :  That, 
ex  gratiuy  fed  non  ex  debitoji^ciay  the  attorney ^^general  might,  if  he 
faw  reafonable  caufe,  allow  of  a  writ  of  error  aftser  judganent  in  ca- 
pital cafes ;  but  that  if  the  prifoner  demurred  in  the  courfe  of  the 
trial,  by  the  ftridl  form  of  legal  proceeding,  the  fa<fl  charged  is  eon- 
iidered  admitted,  before  he  can  be  allowed  to  proceed  in  his  plea 
of  demurrer ;  and  the  demurrer  being  over-ruled,  the  court  proceeds 
to  judgement  as  if  adlually  found  guilty  :  but  that  in  other  cafes^ 
where  the  demurrer  has  been  over-ruled,  and  the  paFty  afcerwards, 
for  the  fake  of  juflice,  been  let  into  a  proof  of  the  fa(5ts,  a  writ  <£ 
error,  after  fuch  indulgence,  would  not  be  allowed. 

He  concluded  with  moving.  That  the  appearihould  ncM:  be  received. 

This  UGLotion  was  feconded  by  the  Lord  who  prefented  the  petition^. 

He,  with  his  ufiial  accuracy  and  precifion,  dated  the  courfe  of 
trial  before  the  court  of  judiciary  in  the  peremptory  diets,  fuxnmon- 
ing  and  attendance  of  the  jury  and  witnefTes,  according  to  lifts  j^e- 
vioufly  fettled  and  delivered,  &c.  From  all  which,  he  drew  this 
conclufion.  That  if  appeals  were  to  be  received  againft  kiter- 
locutory  orders  made  in  the  courfe  of  a  trial,  by  artful  nymage- 
roent  it  would  be  eafy  to  prevent  the  trial  from  ever  being  conclu- 
ded, or  at  leatt  to  fpin  it  out  to  a  great  length  of  time  *•" 

Die  Mercuriiy  7^  Februaru  1 770^ 
"  Upon  reading  the  petition,  purporting  to  be  in  the  nature  of  an 

appeal  of  Mungo  Campbell,  late  officer  of  excife  at  Saltcoats,  now 
prifoner  in  the  tolbooth  of  Edinburgh,  complaining  of  two  interlocu- 
tory ientences  of  the  court' of  jufliciary  in  Scotland,  of  the  2 2d  day 
of  December  1769,  and  2 2d  of  January  laft ;  and  praying,  tiiat  the 
iame  may  be  rcverffed,  varied,  or  altered,  or  that  the  appellant  may 

*  Their  Lordfkips  caLpscSS^  fome  difpleafure  at  a  particular  ftated  in  the  petition 
of  appeal.  What  they  iaid  upon  that  fiibjeft  is  omitted,  becaufi),  had  it  been  men« 
tioned,  xt  would  have  been  necefiarj  to  enter  on  explanations  as  to  a  ia&  that  was 
pcrfonal^  and  of  littk  confequence*- 

have 
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have  iiich  relief  in  the  premifes,  as  to  this  Houie,  in  their  Lord- 
fhip6  great  wifdom^  fhall  £cem  meet ;  to  which  petition,  Archibald 
Earl  of  Eglintoun,  and  James  Montgomery,  Efq;  for  his  Majefty's 
intereft,  are  named  as  in  the  nature  of  refpondents ;  and  alfo  upon 
hearing  the  agent  for  the  petitions  at  the  bar  ;  it  is  ordered,  by  the 
Lords  Spiritual  and  Temporal  in  parliament  aflembled.  That  the 
faid  petition  be  rejedled/* 

From  what  one  of  the  counfd  for  the  prifoner  had  feen  in  former 
cafes,  he  ftrongly  fufpedled,  that  the  anxiety  of  the  agent  for  the 
pyofecutors  would  make  him  defirous  of  talking  with  the  clerk  of 
ix>urt,  as  to  the  jury  proper  to  be  fummohed  in  fuch  a  cafe.  All 
the  forty-five  jurymen,  contained  in  the  lift  ferved  upon  the  prifon- 
er, were  very  refpedlable  and  worthy  men :  but  they  were  almoft  all 
landed  men  ;  for  though  many  of  them  were  ddigned' Merchants  in 
Edinhtrgh^  and  really  \^ere  fo,  yet  at  the  fame  time  ihoft  of  them 
had  eftates*  From  this  circumftance,  a  fufpicion  arofe,  that  the  ju- 
ry, in  this  cafe,  had  been  fuggefted  to  the  clerk :  for  fbme  could  not 
help  thinking,  that  landed  men,  in  fuch  a^cafe,  would  be  liable  to  a 
bias  and  prejudice  againft  the  prifoner ;  and  that^o  fiimmon  a  jury 
confifling  entirely  of  landed  men,  was  almoft  as  unequal  to  the  pri- 
ibner,  in  this  cafe,  as  it  would  have  been  unequal  to  the  profecutor 
to  fummon  a  jury  entirely  compofed  of  exciie-officers  or  poachers. 

This  being  ftated  to  the  other  counfel  for  the  prifoner,  they  thought 
the  conjedlure  not  improbable ;  and  they  refolved  to  challenge  the 
"whole  jur/,  if  it  lho\ild  appear  that  there  had  been  any  concert  or 
imderftanding  between  the  derkand  the  agent  fof  the  profecutors  as 
to  this  matter. 

In  order  to  come  at  the  fad,  they  wait?ed  upoo  the  clerk,  and  de- 
iSred  to  know  from  him  how-  it  really  ftood.  He  gave  them  a  very 
eandid  account  of  it ;  which  fatisfied  them,  that  their  ftifpicions 
were  not  altogether  groimdlefs ;  and  thweforc  they  determined  to 
challei^ge  the  whole  fet  of  jmymen,  or  the  array. 

The  challenge  and  anfwer  were  made  in  the  following  words : 

**  Mr 
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"  Mr  Maclaurin  for  the  pannel,  reprcfented,  That  the  lift  of  the 
.perfons  to  pafs  upon  the  aflize  had  been  made  up  by  the  clerk  of 
.court,  who  was  in  ufe  to  make  up  fuch  lifts  ;  but  that  it  would  not 
be  difputed,  that  before  making  up  the  faid  lift,  the  doer  for  the 
private  profecutor  had  fuggefted  to  the  clerk,  that  he  was  defirous  a 
number  of  landed  gentlemen  ftiould  be  upon  faid  lift :  That  the  clerk 
made  up  the  lift  accordingly,  which  was  laid  before,  and  approved 
of  by  the  judges ;  but  that  it  would  not  be  difputed,  that  before  the 
judges  faw  it,  at  leaft  before  it  was  figned  by  them,  the  faid  lift  had  been 
fliown  to,  and  approved  of,  by  the  doer  for  the  private  profecutor, 
on  whofe  fuggeftion  alterations  had  been  made  thereon :  That  he  ap- 
prehended, in  order  to  make  a  trial  by  a  jury  fafe  and  fair,  i^  is  ab- 
folutely  necefTary  that  the  profecutor  fliould  have  no  concern  in  the 
nomination  of  the  aflize,  or  be  allowed  to  fuggeft  any  particular  per- 
fon,  or  any  particular  fet  of  men,  however  refpedable,  to  the  clerk 
as  proper  perfons  to  be  put  upon  the  lift ;  becaufe,  if  that  was  al- 
lowed, an  advantage  might  be  taken  of  pannels,  as  perfons  may  be 
put  upon  the  aflize,  who,*  from  certain  circumftanccs  and  fituations, 
may  have  prejudices  againft  the  pannel  j  and  that  therefore,  when 
any  fuch  thing  appeared,  he  apprehended,  a  lift  fo  made  up  fliould  be 
•laid  afide,  and  another  aflize  called  ;  and  that  in  this  cafe,  as  it  would 
not  be  difputed,  or  if  difputed,  could  be  eafily  and  inftantly  pro- 
ved, that  the  doer  for  the  private  profecutor  had  fuggefted  to  the 
clerk,  that  a  number  of  landed  gentlemen  ftiould  be  put  upon  the  ju- 
ry ;  which  was  accordingly  done,  though  not  necefTary  in  this  cafe, 
as  the  pannel  was  not  a  landed  man ;  and  that  the  Uft  of  the  aflize 
had  been  fliown  to,  and  approved  by,  the  doer  for  the  private  pro- 
fecutor ;  he  apprehended,  that  a  challenge  lay  againft  the  arrgy,  oT 
the  whole  aflizers  fummojied. 

Whereupon  Mr  George  Muir,  principal  clerk  of  court,  being  call- 
ed upon  by  the  court,  and  aflted.  Whether  what  was  fet  forth  by 
Mr  Maclaurin  was  the  truth  ?-— he  informed  the  court,  that  after  he 
•had  made  up  a  lift  of  aflizers  in  the  ufual  manner,  to  be  laid  before 
jtlip  judges  for  their  confideration,  he  being  then  confined  to  the  houfe 
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by  indifpofition, — ^Mr  John  Mackenzie,  writer  to  the  fignet,  agent 
for  the  profecutors,  happened  to  call  upon  him ;  and  he  having 
fhewed  him  the  lift  for  the  jury  he  had  made  up,  which  thei#  con- 
fifted  of  more  than  forty- five  perfons,  Mr  Mackenzie  obferving  the 
names  of  Sir  Williamr  Cunningham  and  Sir  Robert  Myreton  among 
the  jurymen,  told  him,  he  thought  thefe  improper  perfons  to  be  in 
the  lift  of  jurymen,  on  account  of  their  near  connedlion  with  the 
Earl  of  Eglintoun  the  private  profecutor ;  Sir  William  Cunningham 
being  nephew  to  the  Earl  of  Eglintoun,  and  Sir  Robert  Myreton  fa- 
ther-in-law to  Sir  William. — ^Whereupon  he  ftruck  out  the  names  of 
thefe  two  gentlemen  :  That  this  converfation  was  merely  accidental  ^ 
and  he  does  not  think  that  he  had  any  other  converfation  with  Mr 
Mackenzie  on  Jthe  fubje(5l,  previous  to  the  lift  being  figned  by  the 
court :  That,  in  particular,  Mr  Mackenzie  did  not  defire  him  to  take 
the  jurymen  From  any  clafs  whatever. 

Mr  Lockhart,  for  the  profecutor,  thereupon  moved.  That  as  there 
was  no  relevancy  in  the  objecflion  to  the  lift  of  aflize,.  which  is  the 
adl  of  court,  not  of  the  clerk,  and,  in  this  cafe,  no  impropriety  on 
thte  part  of  the  clerk^  that  therefore  the  objedion  ought  to  be  repel- 
led;' 

The  court  over- ruled  the  objedlion ;  but  one  of  the  judges  (Coal- 
fton).faid,  He  thought  it  fhould  be  recommended  to  the  clerk,  noc 
to  do  the  like  again.     No  more,  however,  was  faid  about  it. 

Here  it  muft  be  obferved,  that  trial  by  jury  is  not  upon  fo  proper 
a  footing  in  Scotland  as  it  might  be.  Jurors  do  not  come  on  by  ro- 
tation ;  but  a  certain  fet  is  fummoned  upon  every  trial.  There  is  no 
law  in  this  country,  as  in  England,  allowing  the  prifoner  a'  power 
of  challenging  a  certain  number  of  the  jurymen,  without  affigning. 
any  reafon ;  and  the  judge  felects  the  fifteen,  or  the  pei it  jury,  from, 
the  forty-five  :  a  power  which  may  often  be  abufed ;  for  although 
the  judge  himfelf  Ihould  be  fuppofed  incapable  of  pitching  upon  fif- 
teen that  he  knew  had  a  prejudice  againft  either  fide  ;  yet  it  is  plain, 
when  the  judge  himfelf  is  not  acquainted  with  the  forty-five,  the  fif- 
teen muft  be  fuggefted  by  fome  perfon  who  is  j  and  that  perfon,  it  is 

obvious, 


5»8  C  R  I  M  IN  A  L        CASES.  N*  84. 

obvious,  has  it  in  his  powcF  to  do  mifchief;  I  was  conccroei!,  man)* 
years  ago  in  a  criminal  trial,  in  which  the  moment  the  fifteen  were 
matkftl  out,  the  private  profecutor  ofFcred  to  fubmit  the  eSafe  to  ar- 
biters, forefeeing,  from  the  complexion  of  the  jury,  that  a  verdidl 
would  be  brought  in  againft  him,  if  he  went  to  trial.  This  is  men- 
tioned to  put  judges  on  their  guard.  There  was  no  defign  to  hurt 
ttther  fide  in  the  judge  who  chofc  that  jury*  It  would  be  much  bet- 
ter, therefore,  to  take  the  fifteen  by  lot,  or  rather  that  tbe  prifoner 
had  the  choice. 

Though  we  have  no  law  allowing  the  pannel  to  challenge  a 
certain  number  of  the  jurors,  without  ailigning  any  reafen ;  yet 
&ch  a  challenge  ought  to  be  admitted ;  and  I  imagine  would ;  for 
we  have  no  pofitive  law  or  pra<Slice  againft  it,  and  it  is  manifeftly  juft 
to  fuftain  it :  as  man  may  have  a  very  good  reafon  for  >  not  chufing 
fuch  a  juror  fhould  try  him,  though,  perhaps,  he  would  be  averfe 
to  ipeak  out  that  reafon ;  or,  perhaps,  it  would  not  amount  to  a  le- 
gal objedlion ;  and  therefore,  without  the  interpofition  of  a  ftatute, 
there  is  good  ground  for  allowing  challenges  to  a  certain  number  of 
jurymen  in  this  country,  as  well  as  in  England.  It  is  to  be  wifhed, 
that  fuch  challenge  were  attempted  in  fome  trial  fbon,  in  order  that 
die  opinion  of  the  court  may  be  known  upon  this  point.  If  die  court 
fliall  fuftain  it,  there  will  be  no  occafion  for  a  ftatute ;  but  if  they 
fliall  over-rule  it,  a  ftatute  moft  certainly  ought  to  pafs,  putting  this 
matter  upon  the  fame  footing  in  this  country  as  it  is  in  England. 

The  proof  came  up  fully  to  the  charge  in  the  indidmentj  and 
fome  other  circumftances  were  depofed  to  which  did  the  prisoner  no 
good;  particularly,  that  he  made  no  anfwer  to  Lord  Eglintouh, 
when  his  Lordfliip  faid  to  him,  "  Campbell,  you  have  ihot  me, 
"  which  I  would  not  have  done  to  you  */*  His  filence  on  this  oc- 
cafion 

•  In  the  indiftmcnt  his  Lord/hip's  exprciSon  was  alledged  to  have  been,  *'  Camp- 
*'  bell,  I  would  not  have  fliot  you/*  Among  feveral  anonymous  letters,  ftating  ob- 
fcrvtcions  for  the  prifoner,  which  were  written  to  his  counfel  while  drawing  the  in«  * 

formation 
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cafion  was  reckoned  a  mark  of  fuUennefs;  and,  it  muft  be  confefled 
not  without  fome  reafon  j  though  perhaps  it  was  owing  to  nothing 

"A  tardinefs  in  nature, 
.   "  Which  often  leaves  the  hiftory  unfpoke     "* 
**  Tliat  it  intends  to  do  *  " 

One  of  his  counfcl  remembers,'  that  on  aiking  him,  before  he  be- 
gan to  plead  on  the  relevancy.  Whether  he  chofe  it  fhould  be  fet  forth, 
that  he  felt  the  deepeft  affidion  for  what  had  happened  ?  he  anfwe^ 
cd,  with  much  apparent  fenfibility,  **  O  certainly," 

The  prifoner  too  failed  to  prove  any  verbal  injuiy  to  him  on  th« 
part  of  Lord  Eglintoun. 

Mr  Lockhart  charged  the  jury  for  the  profecutors,  Mr  Rae  far 
the  prifoner  He  mentioned  the  import  of  the  EngUft  opinions  a- 
bove  mferted :  but  the  court  objeded  to  reading  them ;  and  juftly 

The  jury  in  this  cafe  were  not  unanimous :  twelve  were  for  firid 
ing  him  guilty,  and  three  for  bringing  in  a  fpecial  verdid  j  but  one 
of  thefe  three,  before  the  queftion  was  put,  came  into  the  opinion  of 
the  majority.  r  «* 

The  court  met  on  the  afternoon  of  the  27th  February  to  receive 
the  verdia,  and  pronounce  fentence.  Upon  coming  into  court 
one  of  his  counfel  went  up  to  the  prifoner,  and  told  him,  He  fuppol 
fed  he  had  heard  what  the  verdid  was ;  and  that  he  hoped  he  would 
be  able  to  receive  the  fentence  with  conftancy  and  refolution  To 
which  he  anfwered,  «  Yes,  yes  j  I  never  expeded  it  would  be  other- 
^  wife,'* 

« 

formttion  for  him,  there  was  one  which  endeavowcd  to  take  off  the  force  of  this 
expreffion  very  ingcnioufly,  by  fuppofing,  that  Lord  Eglintoun,  when  he  pronounced 
.it.  laid  the  cmphafis  thus :  «  Campbell,  I  would  not  have  Jbot  you  :"  Which  would 
imply,  that  his  Lordfhip  undcrftood  Campbell  had  fired  upon  him,  fk-om  a  dread 
that  his  Lordfhip  would  have  Aot  him  as  feon  as  his  own  gun  arrived. 

*  Lear. 
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One  of  the  judges,  in  giving  his  opinion  upon  the  punifliment,  faid, 
That  as  there  were  fomc*  peculiar  circumftances  in  this  man's  cafe,  he 
was  not  for  hanging  him  in  chains,  or  going  any  further  than  they 
were  obliged  to  do  by  the  adl  of  parliament  j  and  accordingly  the 
fentence  was.  That  he  Ihould  be  hanged  by  the  neck  till  dead,  on 
the  nth  of  April  1770  ;  and  that  his  body  fhould  be  given  to  the 
profeflbr  of  anatomy  in  Edinburgh  for  public  difre(Slion. 

On  Feb.  2S.  1770,  the  counfel  for  Campbell  were  informed  in  the 
.parliament-houfe,  that  he  had  .  put  an  end  to  his  life  the  pre- 
ceding night;  and  that  the  magiftrates  of  Edinburgh  intended  to 
give  his  body  for  difledlion  to  the  profeflbr  of  anatomy,  and 
were  taking  a  precognition  for  proving  felf-murder  dgainft  him,  in 
order  to  juftify  their  difpofing  of  his  body  in  that  way.  His  coun- 
iel  upon  this  deliberated  what  was  to  be  done.:  they  could  find  no 
ilatute,  judgement,  or  law-book,  authorifing  fiich  treatment  of  a  felf- 
murderer's  body.  The  only  punifliment  the  books  mention  for  this 
crime,  is  efcheat  of  moveables  j  and  to  found  that,  a  declarator  bc^ 
fore  the  court  of  feflion  is  faid  to  be  neceflary.  They  therefore  re^ 
folved  to  attempt  to  refcue  the  body  from  the  intended  difgrace ;  and 
one  of  them  was  deputed  to  reprefent  the  matter  to  the  magifhatss^ 

He  found  one  of  them,  and  their  clerks,  in  the  council-chamber^ 
taking  a  precognition ;  which  they  told  him  they  always  did  in  fuch 
cafes  J  and  that  if  felf-murder  appeared,  they  had  hitherto  thought 
th^emfelvfes  warranted  to  give  the  body  of  the  criminal  to  the  profef- 
for  of  anatomy.  Upon  this  he  lodged  a  petition  with  their  clerk  for 
the  body,  in  name  of  the  widow  and  fon  of  the  deceafed ;  and  re- 
prefented,  That  this  procedure  feemed  to  him  inhumane  and  unjuft  j 
that  no  man  (dead  or  alive)  ought  to  be  found  guilty  of  a  crime, 
without  a  fair  trial,  which  this  precognition  was  not  j  and  that  the 
counfel  for  the  prifoner  could  find  no  law  authorifing  fuch  proce- 
dure. However,  he  fuggefted,  that  the  proper  method  for  deter- 
mining the  queftion  would  be,  to  take  the  opinion  of  the  town^s 
afleflbrs. — ^Accordingly  the  cafe  was  laid  before  one  of  them^  who 
gave  an  opinion  in  writing,  bearings 
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«  I  have  confidered  this  petition  (for  the  body)  with  all  the  atten- 
tion I  can.     The  only  footing  upon  which  the  magiftrates  can  give 
up  the  body  of  Mungo  Campbell  for  diffeaion,  muft  be  under  the 
authority  of  the  fentence  of  jufticiary,  making  that  part  of  his  pu- 
nilhment.     But  a  criminal  fentence.  muft  be  executed  in  the  precife 
terms  of  the  fentence,  and  no  oth^rwife.    The  words,  I  obferve,  are, 
"  And  his  body  thereafter  to  be  deUvered  to  Dr  Alexander  Monro," 
&c. ;  which  plainly  fuppofes,  that  the  firft  part  of  the  fentence  has 
been  previoully  executed,  by  his  being  hanged  upon  a  gibbet  m 
purfuance  of  that  fentence.— But  what  is  ftiU  more  material,  to  give 
up  his  body  for  diffeaion  juft  now,  would  be  to  execute  a  part  of  a 
fentence  before  the  time  fixed  by  tiie  fentence  is  arrived ;  which  is 
clearly  illegal ;  becaufe  till 'then  there  is  always  a  poflibility,  that  if 
the  prifoner  had  lived,  tiie  fentence  might  either  have  been  reverfed 
upon  appeal,  (if  an  appeal  is  competent),  or  the  punifhment  remit- 
ted by  a  pardon.    If  it  had  been  clear,  diat  Mungo  Campbell  died  a 
natural  death  in  prifon,  during  the  fix  weeks  allowed  by' his  fen- 
tence, this  idea  of  diffeAing,  it  is  probable,  would  not  have  been 
thought  of;  or,  if  the  fentence  had  appointed  him  to  be  hung  in 
chains,  diere  feems  ,to  be  littie  doubt,  that  the  magiftrates,  after  his 
death  in  prifon,  whether  natural,  or  infliaed  by  himfelf,  could  not 
have  authorifed  him  to  be  fo  hung. 

As  to  fuicide,  this  is  no  doubt  a  heinous  offence  j  and  the  law  of 
this  country  has  accordingly  provided  a  punifhment  for  it,  viz. 
cfcheat  of  moveables,  upon  the  faa  being  eftablilhed  in  a  declarator 
before  the  proper  court.  But  I  know  of  no  law,  nor  of  any  prac- 
tice, in  Scotiand,  which  authorifes  any  punifhment. or  feverity  to  be 
infliaed  upon  the  dead  body  of  the  felf-murderer :  nor  do  I  fee  upon 
what  authority  the  magiftrates  of  Edinburgh  could  take  cognifance 
of  this  faa,  which  is  a  crime  in  law,  and  feverely  punifhable  .  as  a- 
bove  mentioned,  or  give  a  Judgement  thereon  in  the  fummary  way 
that  is  propofed.— My  opinion  therefore  is,  that  the  magiftrates  are 
not  legally  intided  to  appoint  the  body  of  this  unfortunate  man  to 
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difledtion,  and  that  it  mud  be  deliyered  up,  in  terms  of  the  peti- 


tion." 


Another  afleilbr  was  confulted;  and  he  concurred  in  opinion, 
•*  That  the  Lord  Provoft  has  no  power,  in  virtue  of  the  ientence  of 
^  the  court  of  jufticiary,  to  deliver  up  the  body  to  be  diffedled.*' 

Upon  laying  thefe  opinions  before  the  Provoft,  he  was  fetisfied, 

**  Corpufque  exfangue  fepulcro 
''  Reddidit  Heaoreum;' 

He  was  privately  buried  fbmewhere  near  Arthur's  feat.  But  the 
fpot  was  unluckily  chofen :  for  the  canaille  of  Edinburgh  being  ia 
ufe  to  walk  there,  difcovered  his  grave  next  day,  dragged  out  the 
body,  and  tofled  it  about  till  they  were  weary.  His  friends  after- 
wards, to  prevent  any  farther  outrage  of  that  kind,  funk  him  fome- 
where  in  tjbe  fca.  This  cruelty  in  the  mob  is  amazing :  for  however 
flrong,  and  however  juft,  their  abhorrence  of  felf-murder  may 
be ;  yet  furely  they  ought  to  have  compailionated  the  hard  fate  of 
that  man,  whofe  \mhappy  end  was  occafioned  by  his  aflerting,  a- 
gainft  the  great ^  the  rights  of  the  lower  clafs  of  people,  Thofe  wha 
condemn  fuicide  from  philofophical  or  religious  principles,  will,  no 
doubt,  in  extenuation  of  this  his  laft  ofience,  confider,  that  he  fiut 
not  a  period  to  his  own  exiftence  from  rafhnefs  or  impatience,  but  ta 
avoid  the  execution  of  an  ignon^inious,  and,  as  he  thought,  an  un^-^ 
juft,^  ientence  of  death.    He  was  none  of  thoie 

*^  Qui  fibi  letum 
"  Tnfontes  peperere  manu^  lucemque  perofi 
"  Pryeeere  animas«'' 

To  fuch  die  great  Roman  poet  afligns  but  an  uncomfortable  habitat* 
non  in  the  other  world ;  yet  he  makes  Cato,  wha  had  a  ftrong  rea-^ 
£>n  for  his  departure,  prefide  in  the  Elyfian  fields : 

^^  Sccretofque  pios,  his  dantemjuraCatonemJ* 
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The  Thistle  Bankinc-Gompamy  in  Glalgow,  and  lus  Majefty*s 
Advocate, 

AGAINST 

William    Herri  es^^ 
Forgery. — Madnefs  tried  by  a  jury. 

HE  was  remitted  by  the  ieffion  to  the  jufticiary  for  forging  notes: 
of  the  Thiftle  Banking-*C!6mpany  in  Glafgow. 

When  the  indidlment  was  read  to  him,  and  he  "  interrogate 
*^  thereupon,  he  anfwered  in  fuch  a  manner  as  to  import  a- denial  of 
"  the  libel" 

His  counfel  reptefented,  *'  That  the  pannel's  behaviour  in  court  is 
very,  fingulax  and  extraordinary,  and,  from*  his  appearance,  the  flate 
of  his  mind  feems^to  be  that  of  a  perfon  difbrdered  in  his  judge^ 
ment }  that  if  the  pannel  was  deprived  of  his  reafbn,  he  was  ki  that 
cafe  not  a  proper  objecCt  of  punilhment."* 

Being  afked.  If  he  made  that  objeAion,  and  iniifled  upon  it,  or 
had  any  evidence  to  bring  thereof,  he  declared  he  knew  nothing  fur- 
ther about  the  paimel  than  what  his  prefent  behaviour  fiiggefted,  and 
that  he  had  no  information.  * 

Mr  Solicitor  anlwered.  That  not  only  from  information,  but  from' 
the  pannei's  appearance,  he  was  fatisfied  his  f^eming  disorder  of 
mind  was  aflfefted ;  and  if  the  comt  inclined  to  have  evidence  of 
diat,  either  for  their  own  or  the  jury^s  fatisfa(5tion,  it  could  be 
brought. 

The  Lords  **  allow  the  profecutors  and  pannel  to  bring  what  evi- 
•*  dence  they  can  as  to  the  ftate  of  mind  the  prifbner  is  now  in,  or* 
**  has  been  in  Imce  the  time  of  the  trid  before  the  Lords  of  Seffion,, 
^  and  the  decreet  pronounced  by  their  Lordfhips ;  and  remit  this' 
^  jpcelifiunary  queition  to  the  knowledge  of  an  aflize.'* 
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A  jury  was  accordingly  fet,  and  feveral  witneffes  examined.  Af- 
ter which  the  jury  was  inclofed  in  an  adjoining  room.  The  court 
continued  fitting  till  they  brought  in  their  verdid ;  which  they  foon 
did,  finding  the  infanity  not  proved. 

Upon  this  the  trial  proceeded  before  a  new  jury,  who  found  him 
guilty.  The  court  adjudged  him  to  be  hanged,  and  he  was  execu- 
ted accordingly. 

Jfl.  Solicitor  Dundas.  jflt.  Jamei  BofwclL 


N^86.  July  1 771. 

His  Majesty's  Advocate, 

AGAINST 

William  Lilburn  and  Walter  Buchanan. 

IndtSiment  for  murder  refiriSied  to  an  arbitrary  punt/hment. — Prifoners 
acquitted^  though  they  confejfed  the  indi^ment. 

THey  were  indidled  for  the  murder  of  Jofeph  Martin  on  the  agtii 
September  1770;  and  the  indi<Slment  particularly  charged. 
That  they,  on  the  evening  of  that  day,  each  of  them  having  the 
fpit  of  a  jack  in  his  hand,  did  attack  the  faid  deceafed ;  "  and  each 
"  of  you,  or  one  or  other  of  you,  did  give  a  flroke  or  flrokes  upon 
**  the  head  of  the  faid  Jofeph  Martin,  with  the  fpits  in  your  hands; 
**  of  which  flroke  or  ftrokes,  and  the  wounds  thereby  given,  the 
**  faid  Jofeph  Martin  died  the  day  following/' 

On  account  of  feveral  circumftances,  the  indidhnent  was  refhidled 
to  an  arbitrary  puniflmient.  Upon  which  the  pannels  fubfcribed  a 
judicial  confeffion,  bearing.  That  "  they  both,  or  either'  of  them, 
**  gave  a  ftroke,"  &c^ 

The  jury  brought  in  a  verdict,  finding  precifely  in  terms  of 
the  confeffion,  viz.  "  That  upon  Saturday  the  29th  September 
laft    1770^    about  ten  or  eleven  o'clock   at;   night,    when    John 
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Liddle  carrier  In  Boquhan,  IW5ert  Anderfon  innkeeper  at  Hole  of 
Glentirran,  Andrew  Anderfon  his  brother,  John  Mackiefbn,  the  de- 
ceafed  Jofcph  Martin  indweller  and  horfe-hirer  in*  Glafgow,    and 
I  Robert  Robertfon  ferjeant  in  the  1 7th  regiment  of  foot,  were  drink- 

i  ing  together  in   the  honfe  of  the  faid  Robert  Anderfon,  the  pan- 

[•  neis  were  paffing  homeward  by  the  bridge  of  Boquhan,  near   the 

I  neighbourhood  of  Robert  Anderfon's  houfe  :  they  obferved  a  man 

at  the  door  thereof,  whom  they  afterwards  underftood  was  Serjeant 
'Robertfon  ;  when  a  maftiff  or  bull  dog,  coming  out  of  faid  houfe,. 
having  attacked  the  pannels  as  they  pafled,  they  threw  ftones  at  the 
dog  :  That  Serjeant  Robertfon  having  come  upon  the  bridge,  fome 
high  words  pafled  between  hun  and  the  pannels  :  That  the  x>ther 
perfons  above  named,  amongft  whom  was  Jofeph  Martin,  having  al- 
fo  come  from  the  houfe  to  the  bridge  to  q//t/l  Serjeant  Robertfon,  the 
pannels,  irritated  by  the  continued  attacks  of  the  dog^  and  having  eacE 
of  them  the  fpit  of  a  jack  in  their  hands,  both^  or  either  of  them,  in 
the  fray^  gave  a  flroke  or  flrokes  upon  the  head  of  the  faid  Jofeph 
Martin  with  the  fpits  in  their  hands ;  of  which  flroke  or  flrokes^ 
and  the  iv^unds  thereby  given,  the  faid  Jofeph  Martin  died  die  day 

following  in  the  houfe  of  the  faid  Robert  Anderfon  :  And  alfo  find 
proven.  That  no  afliflance  was  called  to  the  deceafed  till  about  ten  or 
twelve  hours  after  he  received  the  wound ;  and  that,  if  proper  af- 
fiflance  had  been  timeoufly  got,  the  defun<5t*s  life  in  all  probabilit j" 
might  have  been  faved.     In  witnefs  whereof,'*  &c. 

Upon  this  the  counfel  for  the  prifoners  obje(5led.  That  executioa 
could  not  pafs  on  this  verdidl ;  and,  after  a  hearing,  the  court  or- 
dered minutes  j  which  were  made  up  as  follows. 

"  Mr  Solicitor  moved.  That  the  court  would  proceed  to  give 
judgement  in  confequence  of  the  verdicfL 

Anfwered,  That  no  judgement  can  pafs  on  tliis  verdict,  but 
that  the  pannels  ought  to  be  aflbilzied  y?/w/>//d/^r,  and  difmifled 
from  the  bar:  iwo,  Becaufe  of  the  want  of  relevancy  in  the  fads 
found  by  the  verdi<3;  j  and,  ^do^  Becaufe  of  the  uncertainty  of  the 

verdica? 
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verdidl  itfelf^  which  contains  no  explicit  finding  either  againft  the 
one  pannel  or  the  other :  That  the  fadls  charged  in  the  indictment 
amounted  to  no  more  than  a  culpable  homicide,  even  in  the  opinion 
of  the  profecutor,  as  appears  by  the  reftridlion  of  the  concluiions  of 
the  libel  to  an  arbitrary  punifhment :  but  the  fa(5ls  found  by  this  ver- 
didl  do  not  amount  to  homicide  of  any  kind  j  fo  that,  at  the  worft, 
they  could  only  amount  to  a  riot :  but  when  accurately  coniideredi 
it  will  be  found,  that  they  are  not  of  fuch  a  nature  as  to  amount  to  a 
crime  of  any  denomination  whatever :  That  they  cannot  be  confi* 
dered  as  homicide ;  becaufe  it  is  found,  That  no  affiftance  was  call- 
ed to  the  deceafed  till  about  ten  or  twelve  hours  after  he  received 
the  wound ;  and  that,  if  proper  affiftance  had  been  timeoufly  got, 
the  deftindl*s  life,  in  all  probability,  might  have  been  faved ;  fo 
that  here  the  death  of  the  defundl  is  imputed  to  the  want  of  affift^ 
ance,  which  it  was  the  duty  of  diofe  about  him  to  call  for,  and  not 
to  the  unavoidable  confequence  of  the  wound  which  he  had  recei- 
ved ;  confequ^ntly^  it  does  not  appear  to  have  proceeded  frorii  the 
mere  a6l  and  deed  of  the  pannels,  but  from  the  negle<Sl  and  culpable 
omiffion  of  thofe  about  him  to  call  proper  and  timely  affiftance. 
The  charge  of  homicide  being  thus  taken  oflf,  all  that  remains  is  to 
confider  how  far  the  crime  of  battery  is  found  by  this  verdiift  to 
have  been  committed :  and  it  will  appear  that  it  is  not ;  for,  in  or- 
der to  conftitute  a  crime,  it  is  neceflary  to  bring  evidence,  both  of  a 
criminal  intent,  and  a  criminal  adl ;  neither  of  which  appears  from 
this  verdid  :  on  the  contrary,  all  that  is  found  to  have  been  done 
is  found  under  fuch  circumftances  as  take  away  any  criminality  in 
the  adl,  and  fhow,  that  it  was  done  in  felf- defence.  The  verdidl 
does  indeed  find.  That  there  was  a  fray ;  and  that  both,  or  either  of 
the  pannels^  in  the  fray,  gave  a  (broke  or  ftrokes  upon  the  head  of 
Jofeph  Martin,  with  the  fpits  in  their  hands  j  but  it  does  not  find, 
that  the  pannels  were  the  inciters  or  inftigators  of  that  fray,  or  the 
firft  aiTailants  therein;  on  the  contrary,  it  exprefsly  finds.  That  they 
were  firft  attacked  by  a  bull-dog  or  maftiff ;  confequently,  the  ftones 
titat  they  are  found  to  have  thrown  at  the  dog,    muft  have  been 
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thrown  in' felf-defence.  In  the  next  placQ,  it  finds,  That  Serjeant 
Robertfon  came  upon  the  bridge,  and  that  high  words  pafled  be- 
tween him  and  them :  on  which  occafion,  not  the  pannels,  but  Ser4 
jeant  Robertfon,  muft  be  confidered  as  the  aggreflbr,  from  the  cir- 
cumftance  of  his  having  advanced  towards  them  by  coming  upon 
the  bridge.  In  the  third  place,  the  verdift  finds.  That  no  fewer 
than  five  perfons,  among  whom  was  the  defundl,  came  out  to  affift 
Serjeant  Robfertfon.  In  what  they  were  to  aflifT  him,  is  not  iaid  j 
but  it  cannot  be  prefumed  that  they  only  came  to  affift  him  in  ^- 
ving  high  words^  as  no  man  can  need  the  afiiftance  of  another  to  do 
fo :  the  afilftance,  therefore^  muft  have  been  to  make  an  attack  up- 
on  the  perfons  of  the  pannels ;  and  that  fuch  an  attack  was  made, 
appears  from  the  circumftance  immediately  thereafter  ifound  in  the 
verdidl,  viz.  That  there  was  a  fray :  and  it  is  alfo  found.  That  the 
pannels,  or  one  or  other  of  them,  ftruck,  in  confequence  of  their 
being  irritated  by  repeated  attacks  of  the  bull-dog ;  which,  after  the 
mafter  of  the  bull-dog  had  come  up,-  muft  be -attributed  to  the  en- 
couragement given  by  him  to  the  dog  to  continue  his  attacks,  as  it 
was  unqueftionably  in  the  power  of  the  mafter  of  that  dog  to  have 
called  him  off,  and  prevented  his  farther  attacks :  fo  that  the  import 
of  the  whole  is.  That  the  pannels  flxuck,  having  previous  provoca- 
tion ;  and  ftruck  after  a  fray  had  begun  j  confequently  they  were  adl- 
ing  in  felf-defence,  and  on  a  juft  foundation.  So  that,  when  the 
circumftances  found  by  the  verdidl  are  taken  together,  and  accurate- 
ly confidered,  the  criminality  of  the  ftrokes  faid  to  have  been  given 
by  them  flies  oflP;  and  the  fadls  found  by  the  verdi(5l  appear  to  be 
fuch  as  are  not  relevant  to  infer  any  conclufion  for  punifhment  on  a 
libel ;  and  of  confequence  fuch  as,  when  contained  in  a  vcrdi(Sl,  are 
not  fuflSicient  ,to  be  the  foundation  of  any  judgement  awarding  pu- 
niftiment.  But,  adfyy  Though  the  fadls  were  fuch  as  were  in  them- 
felves  punifliable,  yet  no  judgement  againft  the  pannels  ought  to  be 
pronounced  on  this  verdid,  on  account  of  the  uncertainty  of  the 
verdidl  with  refpedl  to  the  guilt  of  any  of  the  pannels.  It  is  an  un- 
queftionable  principle  of  the  criminal  law,  and  particularly  of  the 
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criminal  law  of  this  country,  Tliat  no  perfon  can  be  puniihed,  nn- 
lefe  tlie  guilt  is  clear  and  manifeft ;  infbmucfh  that  it  has  pailed  into 
&  kind  of  law-proverb,  That  it  were  better  ten  guilty  fliould  efcape^ 
tllan  one  innocent  man  fhould  fuffcr.     But  if  the  court  fhould  inflidk 
a  punifhment  upon  either  of  the  pannels  in  confequence  of  the  ver- 
didl  now  returned,  from  the  fhewing  of  tljat  verdift  an  innocent 
man  might  fufFer,  as  the  verdi(fl  itfdf  does  not  find,  that  (either  tkc 
one  or  the  other  of  the  pannels  committed  the  fafts  therein  contaHi- 
cd ;  on  the  contrary,  it  leaves  it  altogether  uncertain  which  of  them 
did  Ip,  by  finding,  That  both^  or  either  $fthem^  gave  a  ftroke;  which 
does  not  denote  with  precifion  which  of  them  did  fo.    And  this  un- 
certainty is  rendered  ftill  more  confpicuous  by  the  ufe  of  die  words 
Jiroke  or  Jirokes^  whereby  it  is  rendered  uncertain  whether  more  thaa 
a  fingle  ftroke  was  given  :  and  if  nothing  more  than  a  fingle  ftroke 
was  given,  it  is  plain,  that  both  the  pannels  could  not  be  guilty ; 
and  neither  of  them  is  found  explicitly  to  have  given  the  ftroke,  tf 
there  was  but  one.   And  though  the  verdiA  does  indeed  ufe  the  word 
nvounds  in  the  plural  number,  as  if  more  wounds  than  one  had  beea 
given  by  the  ftroke  or  ftrokes;  yet  the  effeft  of  that  is  takea  cfff  by 
the  fubfequent  part  of  tiic  verdift,  in  which  the  word  wound  is  ufed 
in  the  fingular  number;  fb  that  k  is  rendered  again  imcertain  whe- 
ther more  than  one  wound  was  received.     The  verdidl,  therefore,  is^ 
altogether  vague,  uncertain,  and  inconclufive,   in  fixing  the  fads 
thereby  found  upon  either  one  or  the  other  of  the  pannels  as  his  pro-^ 
per  a(fl  and  deed,  and  is  conceived  in  fuch  terms  as  not  to  fix  thefe 
fadls  upon  both  of  them.     Hence  it  cannot  be  made  the  foimdation 
of  a  judgement  for  punifliment  againft  either;  and  dierefore  both 
pannels  ought  to  be  z^oWzxcd  Jtmpliciter^  and  difmiifed  from  the  ban 
Replied,    That   he  would  take  the  liberty   to    controvert  both 
the  propofitions  which  the  pannels   eounfel  had   endeavoured  ta 
maintain ;  and  to  ftiow,  in  the  frji  place.  That  the  fa(fls   found 
by  this  fpecial  verdi(5l  were  not  fb  void  of  relevancy  as  to  free 
the  pannels  altogether  from    punifhment  ;    and,    2dlyy    That  the 
^crdicft  was  not  returned  in  fuch  vague  terms  as  not  to  be  applicable 

to 
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to  bdtb  ih6  panaels.  And  with  '  refpedl  to  the  fird  point,  though 
the  ceodudt  c^  theie  pannels  did  appear  from  the  beginning  in  fuch 
fL  light  as  moved  the  public  profecutor  to  reftri<^  the  libel  to  an  ar- 
bitrary punifhment^  yet  it  is  humbly  fubmitted,  whether  the  f^,&s 
i^tKl  by  the  veidicl  do  not  amount  to  culpable  homicide  ?  It  is 
true,  the  jury  have  fouiui,  that  if  timely  ailiftaAce  had  been  brought 
to  the  deceafed,  he  might  have  recovered ;  but  it  is  not  from  thence 
to  be  inferred,  that  he  certainly  died  for  want  of  affiftance;  becauie 
it  is  impoflible  to  know  with  certainty,  whether  he  would  not  have 
died,  notwithftanding  all  the  affiftance  that  could  have  been  brought 
him :  and  therefore,  as  he  was  brought  into  that  fituation  by  the 
ftrokes  which  thefe  pannels  gave  him,  it  is  humbly  fubmitted,  whe-^ 
thet  the  fa<5ks  they  are  found  to  have  committed  do  not  amount  to 
cvdpable  homicide.  But  whatever  may  be  your  Lordfliips  opinion 
touching  the  pannels  being  guilty  of  homicide,  it  can  fcarccly  be  de> 
aitfd,  that  die  conduct  of  the  pannels,  as  afcertained  by  the  verdiiSl, 
amounted  to  an  illegal  fray,  or  breach  of  the  peace,  which  mtift  be 
{>uiiiihable  in  fome  degree  ;  efpecially  when  the  conduct  of  the  pan- 
ftels,  in  that  fray  or  breach  of  the  peace,  is^aggravated  by  their  ha* 
vi&g  occa^oiied  the  lois  of  a  man's  life.  And,  with  flibmiflion, 
your  Lordfliips  cannot  be  of  opinion,  that  any  of  the  fads  found  by 
thid  verdi'dt  do  juiftffy  the  pannels,  or  exculpate  them  from  the 
guilt  of  battery,  or.  breach  of  die  peace.  For,  /jry?,  It  is  denied, 
that  the  fads  found  by  the  vaxlid  import  any  degree,  either  of 
felf-defeAce,  or  exculpating  provocation.  It  is  true  the  verdidl' 
findsy  that  a  krge  dog  harked  at  die  pannels  :  but  it  does  not  ap- 
pear, that  he  was  fet  on  by  any  perfon,  or  that  they  were  in  any 
^nger  from  the  dog ;  nay,  the  juft  inference  is,  that  the  fray  or 
fquabble  was  brought  on,  or  occasioned,  by  their  throwing  ftones 
at  the  dog.  And  ^tithough  it  is  faid,  that  the  ftones  wci^  thrown  in 
felf-d'Sfence,  yet  it  is  not  fo  found  in  the  verdid ;  and  it  appears  to 
be  a  contradidlion  in  fenfe,  as  the  throwing  of  a  ftone  is  rather  an 
a6lion  of  attack  than  defence.  In  thc/econd  place,  The  verdidl  does 
nx)t  find,  that.  Serjeant  Robertfon.  was  the  aggreflbr,  or  that  he  gave 
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the  pannels  any  provocadon.  And,  in  the  lafi  place,  Although  the 
vcrdi<5l  does  find,  that  the  peribns  who  were  in  the  houie  came  out 
upon  that  occafion,  yet  it  is  impoffible  from  thence  to  infer,  that 
they  came  out  to  afliil  Sei jeant  Robertibn  in  attacking  or  maltreating 
the  pannels.  On  the  contrary,  the  verdi<Sl  finds.  That  when  thefe 
other  perfons  came  out,  the  pannels  attacked  them ;  and  with  the 
fpits  in  their  hands,  ftruck  the  deceafed  Jofeph  Martin  in  fuch  a 
manner,  as  that  he  died  next  day.  So  that  the  obyious  and  juft  con- 
ftrudlion  of  the  fadls  afcertained  by  the  verdidl  is.  That  the  pannels 
met  with  no  provocation ;  that  they  themfelves  were  the  beginners 
of  the  fray ;  and  that  their  conduct  in  the  fray,  by  uiing  the  fpits 
which  they  had  in  their  hands,  and  (Iriking  with  thefe,  was  the 
means  of  bereaving  the  deceafed  Jofeph  Martin  of  his  life.  It  is 
therefore  humbly  contended,  that  both  the  pannels  are  found  giiil- 
ty  of  a  criminal  ad,  deferving  punifhment,  although  the  verdidt 
ihould  appear  not  to  afcertain  precifdy  which  of  the  two  gave 
the  flroke  that  was  attended  with  fiich  fatal  confequences  to  Jofeph  • 
Martin.  There  is  therefore  no  occafion  for  enlarging  much  on  the 
fccond  propofition,  witlj  refpecSl  to  the  manner  in  which  the  verdidl 
is  exprefTed.  At  the  fame  time,  it  is  fubmitted  to  your  L(M:*dfhips, 
whether  the  terms  of  the  verdidl  are  not  fuch  as  to  comprehend  both 
pannels,  even  though  the  fads  afcertained  fhould  feem  to  amount 
to  culpable  homicide.  In  fo  far  as  is  neceflary  for  fubjeding  the 
pannels  to  the  punifhment  of  a  fray  or  battery,  the  vcrdid  is  cer- 
tainly applicable  to  both,  and  finds  both  guilty  of  fa6ls  that  fully  a- 
mount  to  that  crime.  It  was  therefore  contended,  that  in  confc- 
quence  of  this  verdid,  fome  degree  of  punifhment  fhould  be  inflidl- 
ed  upon  the  pannels.  What  that  fhould  be,  was  humbly  left,  with- 
out fuggeflion,  to  the  wifdom  and  jufliee  of  the  judges.*' 

When  the  coTirt  met  to  give  judgement,  July  9.  1771,  a  petition: 
was  preferred  for  the  brother  of  the  deceafed,   craving  an  afTyth- 

ment. 

Jnpwer^  As  the  prifcaiers  fall  to  be  difinifTed  in  confequence  of  the 

Tcrdidt,,  noaffythment  is  due  to  any  perfonj  and  though  it  were,  it 

would 
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would  not  be  the  petitioner,  but  the  widow  and  children  of  the  de- 
ceaied,  that  would  be  intitled  to  it. 

The  court  gave  judgement  as  follows.  "  In  refpeft  of  the  verdifl: 
**  of  aflize,  aflbilzie  the  pannels  /implicit er^  and  difmifs  them  from 
the  bar ;  but  referving  to  the  petitioner,  and  to  the  widow,  and 
neareft  in  kin  of  the  deceaied  Joieph  Martin,  their  adlion  of  da*- 
mages  and  aflythment,  before  any  competent  court,  and  to  the 
**  pannels  their  defences,  as  accords  of  the  law/* 

Ad.  Solicitor,  tt  aUi.  Alt.  Lockhart,  Croibie,  Maclaurin^ 


It 


N*87*  -^gnfi  1771- 

His  Majesty's  Advocate, 

AGAINST 

Wajlter    Johnstone^    and    others. 
Verdifl^  finding  the  pannels  guilty  art  and  part  of  mobbing^  fujlained. 

THE  indidlment  fet  forth,  "  Tljat  where,  by  the  laws  of  this, 
and  every  other  well-goverhed  realms^  riot  and  tumult,  to  the 
difturbance  of  the  public  peace;  and  more  particularly,  the  convoca- 
ting  the  lieges  by  beat  of  drum  and  ringing  of  belb,  and  their  aflem- 
bling  themfelves  together  in  a  riotous  and  tumultuous  manner ;  and 
breaking  or  entering  into  any  houfes,  granaries,  mills,  or  other 
buildings,  belonging  to  or  in  the  occupation  of  any  of  the  lieges, 
where  they  kept  meal  for  their  provifion  or  fale  j  and  ftealing,  or 
predonioufly  awiay-taking,  from  fuch  houfes,  granaries,  mills,  or 
other  buildings,  meal,  facks,  or  other  things,  the  property  of  other 
perfons  ;  or  the  fearching  fw  the  fame,  of  purpofe  to  take  them  a- 
way  ;  or  the  compelling  any  of  the  lieges  to  fiirnifh  to  them  facks, 
horfes,  or  carts,  for  the  purpofe  of  carrying  off  the  meal  taken  by 
them  :  Likewife  the  repeating  fuch  riotous,  tumultuous,  and  predo^ 
nious  ads^  upon  different  days  or  nights  :  As  alfo  the  affemblingia 
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a  riotous  and  tuniultuoxis  nianner  in  the  ftrcets  of  any  rojral  b(ftt>ugh, 
for  the  purpofe  of  forcibly  prevefttirigf  Atiy  of  the  lieges  frdm  the 
fliipping,  or  carrying  on  Ihip-boapd,    meal   from  one  part  of  the 
kingdom  to  another ;  and  the  cdfitiiltting  fuch  dnlawful  tortVoca- 
tioris,  when  deifired  and  intreated  to  difpetfe,  by  the  tfiagifii^tes  of 
fuch  royal  borough,  where   fuch  uiilawftil   cohvocatiorfs  are  held, 
and  by  juftices  of  the  peace :  As  alfo  the  continuing  of  fiich  unlaw- 
ful convocations,  after  being  required  to  difperfe,  and  proclamation 
made  for  that  purpofe,  direded  and  authorifed  by  an  adi  pafled  in 
the  I  ft  yeir  of  the  itign  of  George  I.  intitled,    **  An  a^  for  pre- 
venting tumults  and  riotous  affemblies,  and  for  the*  more  fpeedy 
and  effedlual  punifhing  the  rioters  :"  As  alfo  the  going  in  a  riot- 
ous,   tilmultubus,   and  mafterful  manner,  to   any  port,,   i*iy^r,  or 
harbour,  for  the  purpofe  of  taking  meal  out  of  any  fhip  or  veflel 
there  lying,  againft  the  will  of  tke  owner ;  or  tke  going  in  a  forcible 
manner  on  board  fuch  fhip,  of  veflfel,  add  cutting  or  deftroying  the 
rigging  thereof,  for  the  purpofe  of  preventing  the  carrying  or  tranf- 
porting  meal  on  board  of  fuch  veflel,  from  one  part  of  the  kingdom 
to  another :  As  alfo  the  foUovrihg,  in  a  riotous  and  tumultuous  man- 
ner, the  magiftrates  of  a  rbyal  borough,  juftices  of  the  peace,  and  a 
party  of  the  military^  callfed  ahd  afTembled  together  for  the  lawful 
and  laudable  purpoft  of  preferving  the  peace,  and  preventing  the 
mifchief  threatened  to   any  fhip  or  veflel,  on  account  of -its  being 
hired  or  employed  for  the  carrying  or  tratifporting  of  meal;  and  the 
invading  and  affauMng  fiich  magiftrates,  juftices  of  peace,  party  of 
foldiers,  and  others,  when  employed  in  fo  lawful  and  laudable  a  fer- 
vice,  with   fticks,  flouES,    and  other  6ffenfiye  weapons,    ib  as   to 
wound,  bruife,  and  put  miny  of  them  in  danger  of  their  lives ;  are 
all  crimes  of  a  high  nature,  and  feverely  punifhable :  Yet  true  it  is, 
ind  of  verity.  That  the  perfons  above  named  and  complained  upon, 
are  all,  and  each  of  them,  or  one  or  other  of  them,  guilty,  adore 
art  and  part,  of  all,  orfome,  or  one  or  other,  of  the  faid  crimes  ^  Iti 
fofaras,  in  the  night  between  the  a  2d  and  23d  days  of  Febnialy 
laft,  in  this  prefent  year  lyyi*.  or  in  one  or  other  of  the  nights  er 

days 
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days  of  the  {aid  month  of  February,  or  of  the  montib  of  January  pre^ 
ceding,  or  March  foHowing,  the  peribns  above  complained  upon, 
Qr  ibme  of  them,  qr  one  or  other  of  them,  did,  with  others  their 
aflbciates,  ailemble  in  or  about  the  town  of  Dumfiie» ;  and  having 
gone  to  Bridgend,  a  village  near  to  the  faid  town,  in  the  jdewartry 
of  Kirkcudbright,"  &c. 

Then  it  proceeded  to  charge  a  variety  of  riotous  adls ;  and  it  con- 
eludes,  "  At  Jeaft,  at  the  times  and  places  forefaid,  unlawful,  rio- 
tous, and  tumultuous  ailemblies  were  held,  and  the  ^veral  depreda- 
tions, mafterful  invafipns,  aflaults,  riots,  batteries,  and  other  cri- 
minal a6ls  above  deicribod,  were  done  and  committed ;  and  the 
whole  peribns  complained  upon,  and  each  of  them,  or  one  or  other 
of  than,  w^re  guilty,  adlors,  or  art  and  part  therein.  All  which, 
or  part  thereof,**  &c. 

The  libel  was  found  relevant  to  infer  an  arbitrary  punifliment; 
and  the  pannels  were  allowed  to  prove  all  fz&s  and  circumftances,  &c. 

The  jury,  Aug,  13.  1771,  brought  in  a  verdid,  finding  the  libel 
not  proved  as  to  feveral  of  the  pannels ;  but  as  to  the  reft,  "  find  it 
•*  proven  there  were  mpbs  at  the  times  and  places  libelled ;  and  find 
^*  [Here  follow  the  names  of  fome  of  the  pannels]  were  guilty,  art 
"  and  part,  of  the  crimes  libelled/* 

The  counfel  for  the  pannels  infifted.  That  this  verdidt  was  good 
for  nothing  ;  and  a  hearing  was  appointed. 

It  was  argued  for  the  pannels,  **  That  the  verdidl  returned  by  the 
jury  was  null  and  void,  and  could  not  be  the  foundation  of  any  £en- 
tence  againft  them : 

That  the  libel  on  which  the  pannels  went  to  trial,  charged  a 
immber  of  riots  and  illegal  adls,  which,  though  of  a  fimilar  nature, 
were  all  of  them  diftindl  crimesj  difiering  from  each  other,  not  only 
as  to  the  times  and  places  at  which  they  were  committed,  but  in  the 
degree  of  guilt  which  attended  them :  That  thefe  offences  were  not 
positively  charged  upon  each  of  the  pannels,  but  only,  as  all,  or  part 
of  them,  committed  by  all,  or  one  or  other  of  them ;  and  therefore 
it  contained  a  cumuktiop.of  different  a^ons  againft  di&rent  panr 

nels  J 
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nels;  which,  by  the  drift  rules  of  law,  could  not  be  admitted;  al- 
though it  was  thought  fb  exprefled  as  to  obviate  the  obje<flion  arifing 
from  that  qircumftance.     The  profecutor,  in  fupport  of  this  libel, 
did  not  attempt  a  proof  that  all  the  crimes  libelled  had  been  conmiit- 
ed ;  and  particularly  did  not  attempt  to  .  prove  an  alTault  upon  the 
magiftrates,  juftices  of  peace,  and  military,  or  that  the  aflailants  con* 
tinned  together  after  the  provoft  made  proclamation  for  their  difper- 
.  fing,  in  terms  of  the  aft  i  ft  Geo.  I ;  and  far  lefs,  that  each  of  the 
pannels  was  guilty  of  all  the  crimes  which  had  been  committed :  on 
the  contrary^  this  was  not  attempted  as  to  any  one  of  them ;  and  the 
utmoft  tendency  of  the  proof  was,  to  fliow,  that  Ibme  had  been  con- 
cerned in  one,  fome  in  another,  or  fome  in  more  than  one  of  them. 
The  nature  of  this  charge  and  proof,  made  it  neceflary  for  the  jury 
to  return  a  very  fp^cial  verdift,  both  as  to  the  crimes  -charged,  and 
the  fhare  which  the  feveral  pannels  had  in  them ;  and  accordingly 
this  was  recommended  both  by  the  King's  Advocate  and  the  Lord 
Juftice-Clerk  in  their  charges.     Contrary,  however,  to  what  the  na- 
ture of  the  cafe  required,  and  the  profecutor  and  court  had  recom- 
mended, they  had  returned  i  verdift,  not  finding  what  particular 
crimes  had  been  committed,  but  only  that  there  had  been  mobs  at 
Dumfries  at  the  times  and  places  libelled ;  not  finding  what  had  been 
the  concern  of  eadi  of  the  pannels  in  thefe  mobs,  but  in  general, 
that  they  were  guilty,  art  and  part,  of  the  crimes  libelled. 

The  injuftice  of  this  verdift  was  obvious,  as  it  made  each  pannel 
guilty,  art  and  part,  of  all  the  orimes  libelled ;  though  many  of  them 
were  not  proved,  and  none  of  the  pannels  was  fhown  to  have  been 
concerned  in  all  fuch  as  wer^  :  and  it  made  the  guilt  of  all  the  patn- 
jiels  equal  J  whereas  the  proof  pointed  at,  eftablifhed  different  crimes, 
and  confequently  a  different  degree  of  guilt  againft  each  of  them. 
And  though  this  did  not  of  itfelf  intitle  them  to  challenge  the  ver-* 
dift,  yet  it  gave  them  reafon  to  expcft,  that  the  court  would  liften 
the  more  readily  to  the  legal  objedlions  which  lay  againft  it.  And 
thefe  were,  i^.  That  art  and  part  of  the  crimes  libelled  was  not  in 
this  cafe  a  legal  finding.  '  2'dly^  That  it  appeared  from  the  verdift 

itfelf. 
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iticlf,  that  all  the  crimes  libelled  had  not  been  committed  ;  and  con- 
sequently, that  the  pannels  could  not  be  guilty  art  and  part  of  them. 
Firjly  then,  it  was  contended,  That  art  and  part  was  not  in  this  cafe 
a  legal  finding.  Upon  this  point  it  was  obferved,  that  although 
fiich  verdiAs  were  fometimes  in  ufe  to  be  returned,  that  the  proprie- 
ty of  admitting  them  in  any  cafe  might  well  be  difputed.  Ancient- 
ly, when  a  profecutor  libelled  art  and  part,  he  was  obliged  to  fpeci- 
fy  in  his  libel  the  fa<Sls  from  which  he  meant  to  infer  the  guilt  of  the 
perfon  accufed ;  and  before  the  libel  went  to  proof,  the  relevancy  of 
thefe  faifls  was  difputed  by  the  pannel,  and  received  the  judgement 
of  the  court. 

In  this  ftate  of  our  law,  a  jxxry  might  return  a  general  verdidl  a- 
gainft  one  accufed  as  art  and  part,*  with  equal  propriety  as  they  may 
ftill  againft  one  who  is  accufed  as  principal  committer  of  a  crime ; 
becaufe  the  relevancy  having  been  already  detennined,  fuch  a  verdidl 
implied,  that  the  profecutor  had  proved  the  circumftances  found  to 
be  relevant.  But  as  the  ad  15^2,  cap.  153.  has  taken  away  the  ne- 
ceffity  of  libelling  the  fads  inferring  art  and  part,  there  feems  now 
to  be  a  neceffity  for  the  jury's  returning  a  fpecial  verdidl,  afcertain- 
ing  the  fads  proved  againft  the  pannel,  and  leaving  to  the  court  to 
determine  how  far  they  eftablilhcd  guilt.  This,  in  all  probability, 
was  the  meaning  t>f  the  ad  :  for  unlefs  it  is  thus  interpreted,  the  jury 
will  be  left,  not  only  the  power  of  determining  what  fads  have  been 
proved,  but  alfo  the  relevancy  of  thefe  fads  to  infer  art  and  part,  al- 
though it  is  the  general  fpirit  of  our  law,  that  all  queftions  of  rele- 
vancy fhould  be  determined  by  the  court :  and  there  are  none  more 
dijfficult  than  thofc  which  arife  upon  accufations  of  art  and  part. 
Befides  that  it  would  thus  take  the  cognifance  of  relevancy  from  the 
court,  and  give  it  to  the  jury,  the  admitting  a  general  verdid  of  art 
and  part  would  give  to  the  court  no  proper  ground  for  pafling  fcn^ 
tence  upon  the  pannel.  A  peiibn  may  be  art  and  part,  or  acceflbry, 
to  the  fame  crime,  in  diflEcrent  ways,  and  with  different  degrees  of 
guilt  J  for  he  may  either  have  advifed  it  beforehand,  aflifted  in  the 
execution,  or  only  aided  and  abetted  the  ador  after  its  commiilion. 
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A  general  vcrdidl  of  art  and  part  leaves  it  uncertain  wKich'  of  theft 
has  been  the  cafe;  and  confequently  th-e  judge  cannot  learn  from  it 
what  degree  of  puniilimcnt  is  due  to  the  pannel.  Thus  in  the  pre- 
fent  cafe,  the  verdict  leaves  the  court  uncertain  whether  the  pannels 
acceded  before,  at,  or  after  the  fuppofed  commiffion  of  the  crimes 
libelled  ;  and  confequently  ignorant  of  the  degree  of  their  "guilt,  and 
without  any  certain  ground  of  inflidling  the  proper  punilhment :  and 
this  uncertainty  is  a  confequence  of  admitting  a  general  charge 
in  the  libel  ;  for  before  it  was  in  ufe,  the  court  faw  the  degree  of 
guilt,  from  the  fadls  dated  in  the  libel,  in  the  fame  manner  as  they 
now  do  in  the  cafe  of  a  principal.  For  thefe  rcafons,  it  is  appre- 
hended, that  a  general  verdidt  of  art  and  part  could  not^be  the 
ground  of  a  convidlion,  unlefs  the  facls  inferring  it  had  been  dated 
in  the  libel :  but  whatever  was  in  that,  fuch  a  verdidl  was  inept  ia 
the  prefent  cafe;  becaufe  the  crimes  charged  againft  the  pannels  ad- 
mitted not  of  art  and  part,  or  acceflioiK 

In  atrocious  crimes,  fuch  as  murder,  robbery,  &c.  which  are  ca- 
pitally punilhable,  the  law  diftinguifhes  between  the  principal  and 
the  acceffory ;  who  will  in  fome  cafes  be  liable  as  principal ;  but  in 
others,  being  lefs  guilty,  only  to  an  arbitrary  punifhmcnt.  But  in 
leffer  offences,  fuch  as  riots^  befides  that  it  is  more  difficult  to  diC- 
tinguifh  the  principal  from  the  acceffory,  the  fmallnefs  of  the  pu- 
nifluncnt  due  to  either,  makes  fuch  a  diftindlion  an  objedl  beneath 
the  attention  of  the  law.  This  rule  is  well  known  in  the  Engliih 
law,  and  fully  explained  by  the  writers  upon  it.  Thus  Hales,  in 
his  Pleas  of  the  Crown,  part  2.  chap.  ^^.  vol.  2.  p.  613.  fays,  "  In 
cafes  that  are  criminal,  but  not  capital,  as  in  trefpafe,  mayhem,  or 
premunire,  there  are  no  acceffories,  for  all  the  acceflbries  before 
are  in  the  iame  degree  as  principals,  Stamf.  lib.  1 .  cap.  48.  et  libros 
ibi ;  and  accejQbries  after,  by  receiving  the  offenders,  cannot  be  in 
law  under  any  penalties  as  acceffories,  unlefs  the  adls  of  parlia- 
"  ment  that  induce  thofe  penalties  do  exprefsly  extend  to  receivers  or 
"  comforters,  as  fome  do."  The  fame  author,  vol.  2.  p.  616.  talk- 
ing of  manflaughter J  after  obferving,  That  there  can  be  no  acceffory 
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.before,  **  becaufe  it  is  always  fudden  and  unpremeditated,^'  adds. 
Again,  the  exility  of  the  offence,  though  it  be  felony,  yet  becaufe 
it  is  not  capital,  excludeth  acceifories  before  or  after ;  and  there- 
fore in  petit  larceny  there  can  be  no  acceflbry,"  Blackftone,  in 
his  Commentaries,  book  4.  tit.  3*  §  i .  lays  down  the  fame  rule ;  for 
which  he  affigns  the  following  reafon,  *'  That  the  law,  ^/^  d€  miru" 
''  mis  nan  curat ^  does  not  defcend  to  diftinguifh  the  different  fliades 
"  of  guilt  in  petty  mifdemeanors."  And  Hawkins,  in  his  Pleas  of 
the  CrowDL^  part  2.  tit.  29.  §  2.  after  laying  down  the  fame  rule, 
exprefsly  mentions  the  crime  of  riot  as  one  of  thofe  in  which  there 
xan  be  no  acceffories.  Although  the  queftion  does  not  appear  to 
have  been  tried  in  this  country,  the  pannels  apprehend,  that  the 
fame  rule  muft  take  place  which  has  been  received  in  England ;  be- 
caufe it  feems  confonant  to  reafon,  that  the  law  Ihould  not  defcend  to 
tiiftindlions,  ^when  they  are  in  thciiifelves  difficult,  and  there  is  no  mo- 
tive of  fuffioient  .weight  for  beii^  at  the  trouble  of  making  them.  But 
fuppofing. there  was  room  for  the  charge  of  art  and  part  as  to  the  o- 
ther  crimes  libelled,  it  cannot  be  applied  to  the  continuing  together 
-of  the  rioters  after  proclamation  to  difperfe :  for  that  crime  being 
unpremeditated  and  accidental,  there  could  be  no  art  and  part,  by 
adviiing  the  commiiEon  of  it ;  and  thofe  who  were  prefent  at  the 
time,  being  equally  offenders,  could  not  be  diftinguifhed  into  prin- 
cipals and  acceffories.  And  if  the  finding  of  art  and  part  in  this 
crime  be  inept,  that  circumftance  muft  prove  fatal  to  the  whole  ver- 
dict ;  for  as  it  finds  the  pannels  guilty  art  and  part  of  the  whole 
crimes  libelled,  if  they  can  Ihow  that  this  finding  is  abfurd  as  to  a- 
ny  one  of  them,  they,  in  doing  fo,  fhow  the  abfurdity  of  the  whole. 
But,  2dfy^  It  appears  from  the  verdi<5l,  that  all  the  crimes  libelled 
-were  not  conamitted ;  and  confequently,  that  the  pannels  could  not 
-be  art  and  part  of  them. 

To  make  way  for  the  convidlion  of  the  pannels  as  art  and  part  of 
;thefe  crimes,  it  ihould  appear  who  were  the  principal  adors  of  them. 
By  the  old  lajv^  both  of  England  and  Scotland,  no  other  evidence  of 
this  could  be  admitted  but  the  adhial  convi(5tion  of  the  principals, 
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former  paVt  of  the  verdidl,  which  was  ufelefs  and  fuperfluous,  could 
not  hurt  this  laft,  which  of  itfelf  was  fufficient  to  eftablifli  the  guilt 
•of  the  pannels.  But  fuppofing  that  this  laft  part  of  the  verdiA 
would  be  fufficient  of  itfelf,  the  pannels  apprehended  it  would  not 
follow,  that  the  firft  part  was  to  be  difregarded :  for  although  it 
fliould  be  true,  that  the  jury  were  not  obliged  to  exprefs  how  far  the 
commifTion  of  the  crimes  was  pi'ovcd,  but  might  have  done  fo  by 
implication ;  yet,  as  they  had  taken  this  upon  them,  the  court  were 
not  left  to  gather  their  fenfe  by  implication,  but  muft  take  it  from 
their  own  words ;  and  as  thefe  do  not  eftablilh,  that  the  crimes  libel- 
led were  committed,  but  only,  that  there  were  mobs  at  the  times 
and  places  libelled,  their  laft  finding  muft  be  underftood  to  apply, 
not  to  the  crimes  charged  in  the  libel,  which  they  have  not  found  to 
have  been  committed,  but  to  the  mobs,  which  they  find  to  have 
happened  at  the  times  and  places  libelled ;  and  confequently,  fuppo- 
fing it  true,  that  if  thefe  words  had  been  omitted,  the  commiilion 
of  the  crimes  libelled  might  have  been  held  as  implied,  by  finding 
the  pannels  art  and  part  of  them,  yet,  as  they  have  chofen  to  exprefs 
in  what  degree  the  commiffion  was  proved,  there  is  no  room  for 
fuch  an  implication,  and  the  verdidl  remains  fubjeifl  to  the.  exception 
moved  againft  it. 

As  for  the  maxim,  ^od  utile  per  inutile  nan  'uitiatury  which  was 
reforted  to  by  the  profecutor,  however  juft  it  might  be  in  queftions 
upon  wills,  covenants,  and  other  deeds,  the  intention  of  which  was 
favoured  by  the  law,  the  pannels  did  not  imagine  it  could  be  applied 
with  propriety  in  this  cafe ;  because  a  verdicSl  returned  againft  pan- 
nels, being  an  unfavourable  deed,  which  the  law  is  far  from  wifli- 
ing  to  fupport,  it  lays  hold  of  every  negledi  in  form,  and  inaccura- 
cy in  expreffion,  to  defeat  it;  and  therefore  would  not  allow  any  de- 
fecEl  in  its  words  to  be  fupplied  from  the  fuppofed  intention  of  the 
jury,  even  had  that  diftindlly  appeared ;  which  however  was  not  the 
cafe :  for  as  the  general  finding,  that  there  had  been  mobs,  did  not  efta- 
"blifli  the  commiffion  of  any  certain  crime  to  which  the  pannels  could 
he  art  and  part^  fuppofing  it  to  have  done  fo,  th^  after  finding,  of  art 
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and  part,  did  not  fhew  the  precife  fliare  which  they  underftood  the 
pannels  to  have  had  in  them.  And  thus,  upon  the  whole,  the  guilt  of 
the  pannels,  and  the  punifhment  they  deferved,  were  left  uncertain ; 
which,  with  the  other  reafons  already  affigned,  it  was  hoped  would 
fadsfy  the  court,  that  the  verdia  was  illegal,  and  could  not  be  the 
ground  of  a  fentence  againft  the  pannels." 

The  court,  though  they  thought  the  verdid  was  not  fo  diftind 
and  accurate  as  it  might  and  ought  to  have  been,  yet  they  were  of 
©pinion,  that  execution  fhould  pafs  upon  it ;  and  therefore  they  fen- 
tenced  two  of  the  pannels  againft  whom  the  verdift  had  been  re- 
turned, to  be  tranfported,  and  the  reft  to  be  imprifoned,  fome  for  a 
longer,  fome  for  a  fhorter  term. 

Aa.  JdvocatUH  et  alii.  Mt.  Maclaurin,  Maclcod,  Cullcn. 

N  B  The  argument  for  the  pannels  is  ftated  from  the  written 
nunutes  given  in  for  them ;  but  no  anfwer  has  as  yet  been  given  ia 
for  the  crown ;  nor  is  the  record  yet  filled  up  to  fo  late  a  period.. 


His    Majesty's    Advocate, 

AGAINST 
J  A  M  E  S      B  A  I  L  L  I  E. 

The  defences  of  a  perfon  who  obtained  a  traufportation-pardm,  but  did 
'  not  comply  with  its  conditions,  mujl  be  tried  by  a  jury, 

■n  AiLLiE  was,  in  September  177^  condemned  to  be  hanged  for 
Jj  the  murder  of  his  wife  ;  but  he  obtained  a  pardon  from  the 
King  on  condition,  that  he  tranfported  himfelf  beyond  feas  withm 
a  limited  time,  otherwife  the  pardon  was  to  have  no  effea. 
Having  remained  in  this  country  after  the  tune  prefcribed,  he  was 
"        °  apprehended? 
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apprehended ;  and  the  Advocate  applied  to  the  court  by  petition^ 
praying,  That  execution  fhould  be  awarded  againft  him. 

Baillie  put  in  anfwcrs,  fetting  forth,  That  he  had  been  prevented, 
by  indifpofition,  and  other  unavoidable  accidents,  from  tranfporting 
lumfelf  within  the  time  limited  j  and  infifted,  that  his  defences 
fliould  be  tried  by  a  jury;  and  quoted  the  cafe  of  Herries,  (N^Sj.), 
and  that  of  William  Baillie  in  Auguft  17 15,  (N^  29.)  j  which  laft^he 
alledged  was  in  point. 

Anf.  If  the  prifoner  ftiall  prove,  that  it  really  was  impradicable  for 
him  to  tranfport  himfelf  out  of  the  kingdom  within  the  time  limited, 
the  profecutor  will  not  infift  to  have  it  found,  that  he  has  loft  the  be- 
nefit of  his  pardon.  The  only  queftion  is.  In  wliat  manner  this  fad 
is  to  be  tried  ?  The  profecutor  apprehends  a  verdid  is  not  neceflary  j 
becaufe  no  crime  is  to  be  tried,  no  new  guilt  aicertained,  but  mere- 
ly, Whether  a  crime  already  fixed  fhall  receive  its  due  punifliment  ? 
which  is  a  queftion  entirely  relative  ta  the  exccuticMa  of  a  fcntence  of 
the  court ;  and  therefore  it  is  the  province  of  the  court  to  determine 
upon  it.  When  a  woman  pleads  her  belly,  the  court  take  proof  as 
to  this  themfelves,  without  a  jury,  and  determine  whether  execution 
fhall  be  ftayed,  or  not ;  which  would  not  be  done,  if  every  inciden- 
tal fa(5l  muft  be  fent  to  a  jury.  In  the  cafe  of  Herries,  his  madnefs 
was  tried  by'^a  jury.  This  was  done  in  a  hurry,  and  without  objec- 
tion *.  But  the  cafe  does  not  apply  ;  for  the  madnefs  there  occur- 
red before  a  verdid  was  found  againft  him ;  fo  that  it  might  be  con- 
fidered  as  a  defence  againft  the  indidment.  When  it  is  alledged  in 
defence,  that  a  pannel  was  infane  at  the  time  of  the  crime  that 
ought  to  go  to  the  jury,  becaufe  it  is  an  article  of  exculpation ;  but 
fupervenient  infanity,  when  pleaded  either  in  bar  of  the  trial  or  of 
fentence,  ought  not.  The  cafe  of  Baillie  in  1 7 15  does  not  apply: 
he  was  indidled,  not  only  for  returning  from  tranfportation,  but  for 
robbery,  theft,  &c.  A  jury,  therefore,  was  neceflary,  in  order  that 
the  whole  charge  might  be  tried  at  once ;  as  it  would  have  been  ab- 

.    ♦  It  was  done  upon  the  Solicitor's  own  motion.    Sec  p.  533.  which  is  taken  from 
the  record. 
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furd  to  have  proceeded,  as  to  part  of  it  by  inquifition  before  the 
court,  as  to  tHe  reft  by  trial  before  a  jury. — ^Cale  of  Anderfon  and 
Weir  in  1701,  (N°  i6,); — ^Cafe  of  Johnfton  in  1728; — Cafe  of  Mac- 
donaldof  Barifdale  in  1754,  (N°  63.).  In  England  a  jury  would 
be  neceflary  in  this  cafe ;  becaufe,  by  ftatute,  returning  from  tranf- 
portation  is  made  felony  without  benefit  of  clergy :  therefore,  in 
iuch  a  cafe  as  the  prefent,  the  indictment  in  England  would  be  laid 
on  the  ftatute  for  a  nnv  crime,  and  confequently  a  jury  would  be  ne- 
ceflary. But  in  Scodand  there  is  no  trial  for  a  new  crime ;  the  only 
queftipn  being,  Whcthei*  a  former  fentence  fliall  be  put  in  execu- 
tion ? 

The  court,  March  12.  1773,  pronounced  the  following  interlocu- 
ton  "  Find,  That  the  fubje<Sl-matter,  and  conclufions  of  faid  peti- 
tion, with  the  defence  of  the  prifoner  for  eliding  the  fame,  is  pro- 
per for  a  jury-trial ;  and  therefore  difmifs  the  prefent  petition ;  re-» 
ferving  to  his  Majefty's  Advocate  to  infift  in  hsR  charge  againft  the 
prifoner  in  the  form  of  a  juiy-trial,  and  to  the  prifoner  his  de- 


ii 

a 

f*  fences  as  accords." 

j^n.  Solicitor  Dundas.  Alt*  Crofbie. 


There  was  no  further  procedure  againft  this  man  till  the  i8th  De- 
cember 1773,  when  a  petition  was  preferred  for  the  Advocate,  pray-* 
ing,  "  to  appoint  this  petition  to  be  ferved  upon  the  faid  James 
Baillie,  •that  he  may  prepare  for  making  his  defence ;  and  to  appoint 
a  day  for  bringing  him  into  court,  that  he  may  be  heard  in  his  de- 
fence, if  he  has  any  defence  to  make,  and  that  a  jury  may  be  ap- 
pointed for  trying  the  truth  of  fuch  relevant  fadls  as  xnay  be  offered 
in  his  defence  ;  and  in  cafe  of  no  relevant  defence  being  pleaded  for 
the  prifoner,  or  in  cafe  of  any  fuch  relevant  defence  as  may  be 
pleaded  not  being  found  proven  by  the  verdiifl  of  a  jury,  to  order 
the  fentence  to  be  executed  againft  the  faid  James  Baillie,  at  fuch 
time,  and  in  luch  manner,  as  to  the  court  fliall  feem  proper ;  and  in 
cafe  any  relevant  defence  againft  execution  of  the  fentence  being 
found  proven  by  the  verdict  of  an  aflize,  to  grant  a  reaibnable  time 
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for  the  faid  James  Baitlie's'  yet  tranfporting  himfelfi  agreeable  to  die 
intendment  of  his  Majefty's  pardon/* 

.  The  court,  i8th  December  1773,  ordered  this  petition  to  be  ferved 
on  Baillie,  and  him  to  be  brought  to  the  bar  on  the  14th  January 
next,  "  in  order  to  make  his  defence,  if  he  any  ^has^  againft  the 
*'  prayer  of  the  faid  petition." 

He  put  in  anfwers,  which  refumed  the  petition,  and  ftated  a  va-^ 
riety  of  facfls,  tending  to  excufe  his  not  tranfporting  himfelf  withii> 
the  time  limited  by  the  pardon;  and  he  fets  forth, 

"  Thefe  facSls  are  all  of  them  mod  ftriclly  true :  but  as  the  moft 
material  part  of  them  happened  at  Whitehaven,  where  the  diligence 
of  this  court  cannot  compel  the  attendance  of  wimeffes  on  your 
Lordfhips ;  and  as  the  witnefles  with  whofe  knowledge  the  fadls  are 
confiftent,  have  refuled  to  come  here,  unlefs  the  rcfpondent  will  pay 
them  a  fiim  for  their  expences,  which  he  is  utterly  unable  to  pay  ; 
he  finds  himfelf  not  in  a  fituation  to  bring  fatisfadlcM-y  evidence  of 
thefe  fa<5ls  to  your  Lordfliips  or  a  jury^ 

And  as,  without  eftablifhing  the  fadls  which  happened  at  Whiteha- 
ven, the  other  £ai€ts  above  condefcended  on  (particularized)  would  n©tr 
avail  him,  as  they  happened  long  after  the  period  pf  forty  days  allowed 
him  for  his  tranfportation  were  expired,  he  is  laid  under  the  neceflity  of ' 
throwing  himfelf  on  the  mercy  of  the  court,  which  he  hopes  will  not 
award  execution  againft  him,  merely  becaufe  he  cannot  compel  the 
attendance  of  witnefles  that  refide  in  another  kingdom;  or  if  the 
court  fed  themfelves  under  the  neceflity  of  appointing  his  former 
fentence  to  be  put  in  execution,  that  they  will  allow  him  a  fufficientr 
time  to  lay  his  cafe  again  before  his  Majefty,  and  to  procure  fuch  e- 
vidence  of  the  facfts  above  mentioned  as  may  once  more  procure  him 
his  Majefty's  pardon ;  which  he  humbly  hopes,  on  his  cafe  being 
explained,  will  not  be  refufed." 

Before  either  of  thefe  papers  was  given  in,  it  had  been  concerted 
between  the  crown- lawyers  and  the  counfel  for  the  prifoner,  that  he 
flaould  wave  any  proof,  be  condemned,  and  then  get  another  par- 
doru    This,^  it  i&  informed,  was  agreed  to  by  the  crown- lawyers, 
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becaufe  of  the  interlocutor,  finding  a  jury-trial  neceffary  in  this  cafe, 
which  rendered  the  matter  inextricable,  as  they  did  not  knoW  what 
to  india  him  for,  or  how  to  proceed  againft  him,  had  he  flood  on 
his  defence.  The  court,  on  advifing  the  petition  and  anfwer,  pro- 
nounced the  following  interlocutor. 

"  2^1/3  January  1774.     The  Lord  Juftice-Clerk,  and  Lords  Com- 
**  miffioners  of  Judiciary,  having  confidered  the  petition  of  James 
"  Montgomery  of  Stanhope,  his  Majefty's  Advocate,  for  his  Maje- 
"  fly's  interefl,  recorded  the   18th  December  kfl,    againfl  James 
*'  Baillie,  fometime  refidenter  at  Greenend,  in  the  parifh  of  Lib- 
*'  berton,  and  county  of  Edinburgh,  prefent  prifoner  in  the   tol- 
"  booth  of  Edinburgh,  with  the  fentence  of  death  formerly  award- 
**  ed  by  this  court  againfl  the  faid  James  Baillie,  and  alfo  his  Maje- 
fly's  mofl  gracious  pardon  to  the  faid  James  Baillie,  expede  under 
the  feal  appointed  by  the  treaty  of  Union  to  be  kept  in  Scotland 
*'  in  place  of  the  great  feal  formerly  ufed  there,  bearing  date  the  7th 
**  day  of  March  1772 ;  whereby  his  Majefly  is  gracioufly  pleafed  to 
"  remit,  indemnify,  and  pardon,  the  faid  James  Baillie  of  the  crime 
of  murder  therein  mentioned ;  but  under  this  exprefs  condition  al- 
ways, That  the  faid  James  Baillie  fhould,  within  the  fpace  of  for- 
*'  ty  days  after  he  fhould  be  Uberated  in  virtue  of  the  faid  remif- 
"  fion,  tranfporthimfelf  forth  of  his  Majefly 's  dominions  of  Great 
"  Britain  and  Ireland,  never  to  return  thereto,    without  liberty  to 
"  that  effed  firfl  had  and  obtained  from  his  Majefly,  his  heirs,  or 
"  fucceffors,  under  his  or  their  Royal  fign-manual,  privy  or  great 
"  feal ;  and  if  after  the  faid  time  the  faid  James  Baillie  fliould  be 
[^  found  within  his  Majefly's  dominions  of  Great  Britain  and  Ire- 
"  land,  in  that  event  the  faid  remifHon  is  declared  to  be  void  as  if 
the  fame  had  never  been  granted,  and  the  faid  fentence  pronoun- 
ced upon  the  faid  James  Baillie  fliall  continue  in  force,  and  be  put 
to  execution :  and  having  alfo  confidered  the  anfwers  given  in  for 
the  faid  James  Baillie  new  at  the  bar,  read  over  in  his  prefence, 
"  and  fubfcribed  by  him  in  prefence  of  the  court ;  wherein  he  ad- 
**  mits    That  he  was  found  and  apprehended  at  Falkirk  within  the 
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*•  kingdom  of  Great  Britain,  upon  die  1 2th  day  of  September  1 772, 
**  after  the  expiry  of  the  time  ailigned  in  his  Majefty's  pardon  for 
**  his  tranfporting  himfelf  forth  of  his  Majefty's  dominions  of  Great 
^^  Britain  and  Ireland,  and  that  he  is  not  in  a  condition  to  bring  a* 
**  ny  evidence  of  the  fa<Sls  fet  forth  in  his  anfwers  for  avoiding  the 
*'  effedl  of  the  condition  annexed  to  his  Majefty's  pardon  j  the  faid 
**  Lord  Juftice*  Clerk,  and  Lords  Commiflioners  of  Jufticiary,  find, 
**  That  the  faid  James  Baillie  has  not  complied  with  the  condition 
^^  of  the  faid  pardon ;  and  find  and  declare  the  faid  pardon  and  re- 
**  mifiion  void  as  if  it  had  never  been  granted,  and  that  the  former 
**  fentence  of  death  awarded  againft  the  faid  James  Baillie  (lands  in 
"  force,  and  ought  to  be  carried  into  execution;  and  in  reipedl 
"  thereof,  the  faid  Lords,  in  terms  of  the  faid  former  fentence,  de- 
"  cem  and  adjudge  the  faid  James  Baillie"  to  be  hanged  on  the  30th 
March  theil  next. 

He  foon  after  this  fentence  got  another  pardon.    Few  cafes  have 
occurred  in  which  there  has  been  fuch  an  expenditure  of  mercy. 
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His    Majesty's     Advocate, 


AGAINST 


Alexander  Murdison  tenant  in  Ormifton,  and  John  Miller  his 
fhepherd. 

Charge  offtealingjheepy  or  receiving  Jheep  knonving  them  to  hejlolen^  re^ 
levant. ---Verdi fl  good  though  Jtgned  on  Sunday  ; — though  it  did  not  ex^ 
hauji  the  charge^  having  found  onlyfome  articles  of  it  proved^  and  f aid 
nothing  as  to  the  refl\ — though  it  did  not  find  proved  either  of  the  crimes 
alternatively  charged^  hut  only  certain  articles  of  the  libeL — No  appeal 
competent  from  the  court  ofju/Hciary. — Report  of  his  Majefly's  Advocate 
in  1764,  as  to  the  competency  of  fuch  appeals  y  and  the  grounds  upon  vuhich 
the  appeal  '^^s  difmijfed  in  this  cafe. 

THE  indidlment  ♦  lets  forth,  *'  That  where,  by  the  laws  of  this 
and  all  well-governed  realms,  theft ^    and  particularly  fheep- 
flealingy  or  the  receiving  and  keeping  fheep^  or  expqfing  them  tofalcy 
knowing  them  to  be  Jiolen^   are  crimes  of  a  heinous  nature,  andyJ- 
verely  punifhable ;  yet  true  it  is,  tl^at  you,  and  each  of  you,  or  one 
or  other  of  you,  have  preiumed  to  commit,  and  have  been  guilty,. 
a<5lors,  or  art  and  part,  of  the  aforefaid  crimes ;  in  fo  far  as  William 
Gibfon  tenant^n  the  farm  of  Newby,  in  the  county  of  Peebles,  ha- 
ving, {bme  time  after  Whitfunday  laft,  occafion  to  fhade  out  his 
hogs,  or  young  flieep,  from  his  other  flieep,  in  order  to  fcparate  his 
wedder-hogs  intended  for  fale,  from  his  ewe-hogs,  imended  to  be 
kept,  he  and  his  herds,  miffed  fix  or  feven  wedder-hogs,  known  to 
them  by  head-mark,  or  their  natm^al  maiks  or  appearances,  they  i- 
magining  that  faid  hogs  might  have  ftrayed  or  gone  into  fbme  neigh- 
bouring flock,  fearched  for  them,  but  could  not  find  them ;  and,, 
fbme  time  thereafter,  the  faid  William  Gibfon  having  occafion  to 
fiiade  out  from  his  wedder-hogs  fome  ram  or  tup  "hogs,  with  which 

*  There  are  many  phrafes  in  tliis  indifbnent  intelligible  to  Scotch  fhepherds  only. 
I  am  ignorant  of  the  correipondent  exprefflons  in  Engliih  ;  but  it  is  by  no  means  ne« 
ceflary  to  know  the  meaning  of  thefe  terms  in  order  to  underfiand  the  queftions  ia* 
law  arifiog  upon  this  indidancnt* 
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he  intended  to  compete  for  the  premium  given  by  the  truftees  for  the 
improvement  of  manufactures  to  the  county  of  Peebles,  for  encou- 
raging the  improvement  of  the  breed  of  fheep  there,  he  and  his  herds 
miffed  one  of  the  faid  tup-hogs,  which  was  known  to  them  by  head- 
mark  ;  and  they  likewife  fearched  for  the  faid  tup-hog  in  the  neigh- 
bouring flocks,  but  could  not  find  it :  And  the  faid  William  Gibfbn 
having,  upon  the  gth  day  of  July  laft,  or  about  that  time,  gathered 
his  flock  of  ewes  and  lambs  upon  his  farm  of  Newby,  for  the  pur-' 
pofe  of  fpcaning  the  lambs,  by  feparating  them  from  the  ewes,  he, 
his  herds,  and  others  who  aflifted  him,  obferved  a  ewe  which  they 
knew  to  be  his  ;  but  his  marks  upon  her  were  altered  in  the  manner 
following :  The  marks  ufcd  by  the  faid  William  Gibfbn  upon  his 
fheep  are  a  bim  on  the  nofe  like  to  the  letter  T,  thus  T ;  th^  near 
lug  or  ear  cut  round,  and  a  tar  on  the  near  rig  of  the  oldefl:  ewes,  a. 
jar  oijl  the  near  rib  of  the  middle-aged  ewes,  and  a  tar  oh  the  near- 
fide  of  the  youjigeft:  icwes ;  the  ewe,  obferved  as  above,  retained 
William  Gibfon's  mark  on  the  near  lug,  but  was  tapped  in  the  far- 
lug,  and  fore-bit  to  the  fl:ump  of  that  lug,  which  appeared  to  be  new 
done,  and  flie  had  a  new  bim  like  to  the  letter  O,  thus  (9,  fuperin- 
4uced  upon  the  oljd  bijrn  T",  and  the  old  tar-mark  on  the  near-rib 
was  taken  away,  having  the  appearance  of  being  plucked  off*,  and 
there  was  a  new  tar- mark  upon  the  npar-rib  not  then  dry.  And 
Thomas  Gibfon  tenant  in  Griefl:on,  a  farm  in  jthe  county  of  Peebles, 
and  his  herds^  having,  in  the  month  of  June,  or  beginning  of  July 
laft,  miffed  out  of  the  flocks  on  faid  f^rm  three  ewes  known  to  t^em 
by  head-mark,  they  fearched  for  them  in  the  neighbouring  fai^ns, 
but  could  not  find  them  ;  and  Robert  Ritchie,  one  of  the  herds  on 
the  faid  farm  of  Griefton,  being  affiftant  in  the  fpeaning  of  William 
Gibfon's  lambs  in  the  farm  of  Newby,  when  the  ewe  above  meo- 
tioned  was  particularifed  and  obferyed ;  ^nd  the  bim  0  upop  the 
nofe  of  the  faid  ewe  being  knowij  to  fonae  of  the  company  to  be  the 
bim  or  mark  which  you  Alexander  Murdifon' ufe4  upon  your  flieep, 
a  fufpicion  arofe,  that  the  faid  ewe  had  been  ftolen,  and  after  having 
Jier  marks  altered^as  above,  had  returned  to  her  own  flock ;  and  that 

the 
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the  other  fheep  which  had  been  miffed  by  the  faid  William  and  Tho- 
mas Gibfons  might  probably  be  ibund  m  the  farm  of  Ormiflon  alias 
Wormefton,  in  the  county  of  Peebles,  poffeffed  by  you  Alexander 
Murdifon  ;  and  it  was  agreed  upon  to  apply  to  the  flieriff  for  warrant 
to  fearch^  which  was  accordingly  obtained ;  and  it  being  known,, 
that  fome  fheep,  lately  before  that  time,  had  been  fold  off  the  faid 
farm  of  Ormiflon  alias  Wormeflon,  to  Robert  Noble  tenant  in  Wink- 
flon,  in  the  county  of  Peebles,  it  was  agreed,  that  the  perfons  em- 
ployed in  executing  the  warrant  fliould  divide,  and  that  the  flocks 
on  Ormiflon  alias  Wormeflon,  and  on  Winkflon,  fhould  be  exami- 
ned at  the  fame  time.  And  the  flocks  of  you  Alexander  Murdifon,. 
on  your  faid  farm  of  Ormiflon  alias  Wormeflon,  having  been  exa- 
mined upon  the  i  oth  day  of  July  lafl,  or  upon  one  or  other  of  the 
days  of  that  month,  or  month  of  Augufl  following,  there  were  found 
in  them  eleven  ewes,  known  to  be  the  property  'of  the  fiiid  William 
Gibfon  tenant  in  Newby,  and  one  ewe,  known  to  be  the  property  of 
James  Hyflop,  one  of  his  herds  ;  the  marks  on  nine  of  which  ewe» 
were  altered,  and  new  marks  put  on,  in  the  fame  manner  as  had 
been  done  to  the  ewe  above  taken  notice  of  j  which  firfl  gave  caufe 
to  fufpedl  you  the  faid  Alexander  Murdifon  of  having  flolen  the  fheep 
amifling :  but  the  new  marks  put  upon  the  other  three  ewes  were 
fomewhat  different ;  they  were  back- halved  in  the  far- lug,  and  a 
tar- mark  was  put  upon  their  far-haunch  :  and  the  faid  twelve  ewes 
being  feparated  from  the  refl,  and  having  bleated,  or  cried,  four  on 
fix  lambs  broke  off  from  the  flock  of  eild  fheep,  which  was  ne?.r  at 
hand,  and  run  to  the  ewes,  and  minnicd  or  mothered  themfelves  by 
fucking  ;  and  which  lambs  were  marked  with  the  marks  made  ufc  of 
by  you  the  faid  Alexander  Murdifon,  And  upon  examining  the  eild 
hirfell  of  you  the  faid  Alexander  Murdifon,  there  was^  difcovered  in- 
it  the  tupr-hog  which  had  been  miffed  from  the  farm  of  Newby,  and 
which  was  known  to  the  herds  of  Newby  by  head-mark ;  and  the 
marks  of  which  tup-hog  were  likewife  altered,  and  the  marks  of  you 
Alexander  Murdifon  endeavoured  to  be  fubflituted  in  their  place :: 
And  there  were  found  at  the  fame  time,  in  the  flocks  of  you  Alex.- 

ander 
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ander  Mtirdifon,  twenty- one  ewes,  fome  of  which  were  known  by 
head-mark,  and  all  of  them"  from  the  marks  which  had  been  put 
upon  them,  to  be  the  property  of  faid  Thomas  Gibfon  tenant  in 
Grieftoji :  for  although  the  fame  pradlice  had  been  followed  in  defa- 
cing, as  mnch  as  polTible,  the  marks  of  the  faid  Thomas  Gibfon, 
and  fubftltuting  in  their  place  the  marks  of  you  the  fiud  Alexander 

''  Murdifon,  excepting  one  ewe,  upon  which  the  marks  ufed  by  you 
John  Miller  were  endeavoured  to  be  fubftituted  j  yet  fo  much  re- 
mained of  the  old  marks  as  to  make  it  known  that  the  fheep  were  the 
property  of  the  faid  Thomas  Gibfon  :  And  feveral  lambs  out  of  the 
eild  hirlell  ch:  flock  of  you  the  faid  Alexander  Murdifon  did  mother 
or  minnie  themfelves  among  thofe  twenty-one  ewes,  in  the  fame  man- 
ner as  had  happened  with  regard  to  the  ewes  of  William  Gibfon : 
And  upon  examining  the  flocks  of  the  aforefaid  Robert  Noble  in 
Winkfton,  there  were  found  three  ewes  with  lambs,  known  to  be 
the  property  of  the  faid  William  Gibfon  tenant  in  Newby  ;  and  one 
ewe  with  a  lamb,  known  to  be  the  property  of  the  faid  Thomas 
Gibfon  tenant  in  Griefton  j  and  the  old  marks  upon  thefe  four  ewes 
were  defaced  as  much  as  poflible,  and  new  marks  were  put  upon 
them,  viz.  they  were  back-halved  upon  the  far-lug,  and  tarred  up- 
on the  far-haunch,  and  a  new  bim,  like  to  the  letter  I,  thus  /,  was 
put  upon  the  nofe  of  three  of  the  ewes  which  belonged  to  WilUam 
Gibfon,  and  the  new  marks  put  upon  them  were  the  marks  com- 
monly ufed  by  you  John  Miller :  And  the  faid  Robert  Noble  decla- 
red, *and  the  fadl  is,  that  he  had  bought  two  fmall  parcels  of  fheep 
from  you  the  faid  John  Miller,  and  that  thefe  four  ewes  were  part 
of  thefe  two  parcels,  and  the  new  or  recent  marks  put  upon  them 
were  the  marks  commonly  made  ufe  of  by  you  John  Miller  ;  and 
which  fifteen  ewes  and  one  tup-hog,  the  property  of  the  faid  Wil- 
liam Gibfon,  and  one  ewe,  the  property  of  the  faid  James  Hyflop, 
and  twenty-two  ewes,  the  property  of  the  faid  Thomas  Gibfon,  had 

•    recently  been  upon  the  faid  farms  of  Newby  and  Griefton;  or  at 
leaft  were  upon  the  faid  farms  at  fmearing-time,  in  the  months  of 
October  or  November  lafl,  and  were  flolen  therefrom  :  As  alfo,  Ro- 
bert 
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bert  Horfburgh  tenant  in  Colquhare,  in  the  county  of  Peebles,'  ha- 
ving, in  the  month  of  June  laft,  when  fliading  his  hogs,  to  fit  them 
for  carrying  to  market,  miffed  many  of  them  ;  and  fome  time  there- 
after haying  heard,    that  fheep  underftood  to  be  ftolen  had  been 
found  upon  the  aforefaid  farm  of  Ormifton  alias  Wormefton,  poflef- 
fbd  by  you  Alexander  Murdifon,  upon  a  fearch  being .  made  there, 
he  hkewife  applied  for  a  warrant  to  fearch,  but  found  none  of  his 
hogs  there :  And  the  faid  Robert  Horiburgh  having  heard,  that  yon, 
the  faid  Alexander  Murdifon,  had  fold  three  fcore  of  hogs  at  one  of 
the  markets  held  at  the  village  of  Linton,  in  the  county  of  Peebles, 
in  June  laft,  to  John  Bertram  tenant  in  Wefthope,  in  the  county  of 
Haddington,  and  fufpeding  that  his  hogs  might  make  part  of  that 
parcel :  and  the  forefaid  William  Gibfon  tenant  in  Newbie,  having 
likewife  heard  of  the  faid  fale,  and  fufpeding  that  the  hogs  amiffing 
from  his  farm,  and  which  he  had  not  found  in  tlic  flocks  of  yon  A- 
lexander  Murdifon,  might  make  part  of  the  parcel  which  was  fold 
to  the  faid  John  Bertram,   did,  in  conjundion  with  the  faid  Robert 
Horfburgh,  refolve  to  examine  the  flocks  of  the  faid  John  Bertram 
to  know  whether  any  of  their  hogs  made  part  of  the  parcel  fold  by 
you  Alexander  Murdifon  to  the  faid  John  Bertram ;  and  the  faid  Ro- 

r.^r^'^'w^r'  with  fome  ofhis  own  herds,  and  fome  of  the  herds 
^the  fa.d  Wilham  Gibfon,  having  gone  to  John  Bertram's  farm  of 
Wefthope  they  by  his  permiflion,  examined  his  flocks,  and  found 
an  them  fifteen  hogs,  the  property  of  the  faid  Robert  Horfburgh 
and  thn:teen  hogs,  the  property  of  the  faid  William  Gibfon  •  and 
fome  of  which  hogs  were  known  by  head-mark,  and  all  of  them  by 
the  marks  of  the  refpective  owners :  for  that,  although  the  ho^s 
were  chpped,  and  thereby  the  tar-marks   removed,    and  that  the 

w?r'  ""i?-!"/ """  ""'  ""''^  ""^'^  ^^  *'  ^"^^  ^°b^«  Horfburgh  and 
Wilham  Gibfon  were  endeavoured  to  be  defaced,  by  fubftituting  the 

bim  and  lug-mark  commonly  ufed  by  you  Alexander  Murdifon  in 

their  place ;  yet  the  old  marks  nevcrthelefs  remained  vifible  •  and  the 

persons  who  examined  and  infpeded  the  fheep  pointed  out  to  the 

raid  John  Bertram,  his  fervants  and  others  who  were  with  him,  the 

^  difference 
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difFerence  between  the  new  and  the  old  marks,  with  which  they  were 
Satisfied ;  and  the  faid  John  Bertram.declared,  and  the  fadl  is,  that 
the  faid  twenty-eight  hogs  were  part  of  a  parcel  of  three  fcore  which 
he  had  bought  from  you  Alexander  Murdifon  at  Linton,  in  the 
month  of  June  laft;  and  which  fifteen  hogs,  the  property  of  the  faid 
Robert  Hoi^fburgh,  and  thirteen  hogs,  the  property  of  the  faid  Wil- 
liam Gibfbn,  had  recently  been  upon  their  refpedlive  farms  of  Col- 
quhare  and  Newby  ;  or  at  leaft  were  upon  the  faid  farms  at  fmear- 
ing-time,  in  the  month  of  Odlober  or  November  preceding,  and  were 
ftolen^ therefrom  :  As  alfo  George  Kello  tenant  in  Hameldean,  in  the 
county  of  Peebles,  having,  in  fpring  and  fummer  laft,  miffed  feve- 
ral  of  his  ewes  upon  his  farm,  did,  upon  the  i6th  day  of  July  laft> 
apply  for  and  obtain  a  warrant  for  examining  the  flocks  of  you  A- 
lexander  Murdifon :  and  having  done  fo  accordingly,  in  prefence, 
and  by  the  afliftance,  of  perfons  acquainted  with  his  fheep  and  snarks,, 
they  found  there  twenty- three  ewes,  the  property  of  the  faid  George 
Kello ;  two  ewes  the  property  of  James  Scott,  late  herd  to  the  faid 
George  Kello,  now  tenant  in  Harrandean  in  the  county  of  Edin- 
burgh ;  and  one  ewe,  the  property  of  Peter  Saunderfon,  fervant  ta 
Robert  Aitfcen  in  Callands,  in  the  county  of  Peebles  ;  part  of  which 
ewes  were  known  by  head- mark,  and  all  of  them  by  the  marks  of  ' 
the  owners,  notwithftanding  means  having  been  ufed  to  deface 
thofe  marks,  and  to  fubftitute  in  their  place  the  mark  made  ufe  of 
by  you  the  faid  Alexander  Murdifon  :  And  more  particularly,  the 
faid  twenty- three  ewes,  the  property  of  George  Kdlo,  were  diftin- 
guifhable  by  the  newncfs  of  the  faid  Alexander  Murdifon's  birn  up- 
on them,  and  other  appearances,  from  forty-two  hogs  bought  by 
you  Alexander  Murdifon,  from  the  faid  George  Kello,  two  years 
preceding,  and  which,  or  fo  many  thereof  as  were  alive,  had  become 
ewes  :  And  the  faid  perfons,  immediately  after  examining  the  flocks 
on  the  faid  farm  of  Ormifton  alias  Wormefton,  having  gone  to  Wink- 
flon,  and  examined  the  flock  of  the  aforefaid  Robert  Noble  tenant 
there,  they  found  one  ewe,  the  property  of  the  faid  George  Kello, 
Tfliich  ewe  had  not  the  birn  commonly  ufed  by  you  Alexander  Mur- 
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difon  fuperinduced  upon  George  KcUo's  own  birn,  as  George  Kel- 
16* s  other  ewes  had  which  were  found  in  your  flocks,  and  there  was 
a  new  tar-mark  put  upon  her  far-haunch ;  and  the  faid  Robert  Noble 
informed  them,  arid  the  fadt  is,  that  the  faid  ewe  was  one  of  the 
laft  parcel  of  £heep  he  had  bought  from  you  John  Miller  ;  and  which 
twenty-fbur  ewes,  the  property  of  the  faid  George  Kello,  and  two 
ewes,  the  property  of  the  faid  James  Scott,  and  one  ewe,  the  pro- 
j^erty  of  the  faid  Peter  Saunderfon,  had  recently  been  upon  the  faid 
farm  of  Hameldean  ;  or  at  leaft  were  there  at  fmearing-time,  in  the 
month  of  0<5lober  or  November  preceding,  and  were  flolen  there- 
from :  As  alfo  feveral  £heep  belonging  to  Alexander  Gray  tenant  in 
Lyne,  in  the  county  of  Peebles,  being  mifled  in  the  laid ,  farm  of 
Lyne  ;  and  feveral  iheep  being  amif&ng  in  die  farms  x>f  Curhope  and 
Cloich,  in  the  county  of  Peebles,  pofleffed  joindy  by  John  Tweedie 
tenant  in  Stanhope,  and  James  Tweedie  tenant  in  Dreva,  both  in 
the  county  of  Peebles,  the  faid  Alexander  Gray,  John  and  James 
Tweedies,  having  likewifc  been  informed,  that  fome  of  their  fheep 
were  feen  in  the  faid  farm  of  Ormifton  alias  Wormeflon,  poffefled 
by  Alexander  Murdifon,  they  applied  to  the  IherifF,  and  obtained 
a  warrant  for  examining  the  flocks  of  you  the  laid  Alexander  Mur- 
difon, upon  your  farm  of  Ormifton  alias  Wormefton ;  and  in  confe- 
quence  thereof,  did,  with  the  afliftance  of  others  to  whom  their  Iheep 
were  known,  upon  the  21ft  day  of  July  laft,  or  one  or  other  of  the 
days  of  the  faid  month,  or  month  of  Auguft  following,  examine 
the  flocks  of  you  the  faid  Al^ander  Murdilbn  upon  your  farm  of 
Ormifton  alias  Wormefton,  and  found  in  them  five  ewes,  two  gem- 
mers,  two  ewe-hogs,  and  one  weddtr-hog,  all  the  property  of  the 
faid  Alexander  Gray ;  twenty- two  ewes,  the  joint  property  of  the 
,  faid  John  and  James  Tweedies ;  one  «we,  the  property  of  John  John- 
fton ;  one  ewe,  the  prpj  rrty  of  William  Tennant  j  and  one  ewe,  the 
property  of  George  Tait,  all  herds  to  the  faid  John  and  James  Twee- 
dies, in  the  farms  of  Curhope  and  Cloich  ;  part  of  which  Iheep  lb 
found  were  known  by  head-mafk,  and  more  generally  they  were 
known  by  the  marks  of  their  refpedive  owners  j  which  marks,  on 
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Ibme.  of  the  flieep,  were  not  defaced  by  fuperinducing  new  marks  j 
and  in  others  of  the  fheep,  the  marks  of  the  owners  were  in  part  de- 
faced, and  particularly  the  birn,  by  the  fuperindncing  a  new  bim 
like  to  the  letter  O,  which  is  the  birn  uled  by  you  the  laid  Alexan- 
der Murdifon :    And   the  flocks   of  the  before-mentioned  Robert 
Noble,  on  his  farm  of  Winkfton,  being  examined  upon  the  25  th  (rf' 
Julylaft,  or  upon  one  of  the  days  of  that  month,  or  of  the  month 
of  Auguft  following,  they  found  in  them  five  ewes,    the  joint  pro- 
perty of  the  faid  John  and  James  Tweedies,  whofe  lug  or  ear  marks 
were  attempted  to.be  defaced  by  new  marks,  but  upon  whom  the  biro, 
like  to  the  letter  O,  nor  no  other  bim,  had  been  put ;  and  the  faid 
five  ewes,  two  gemmers,  and  three  hogs,  the  property  of  the  faid 
Alexander  Gray,  had  recently  been  upon  his  farm  of  Lyne ;  and  the- 
iaid  twenty-feven  ewes,  the  joint   property  of  the  faid  John  and 
James  Tweedies ;  one  ewe,  the  property  of  the  faid  John  Johnfton  j, 
©ne  ewe,  the  property  of  the  faid  William  Tennanr  j    and  one  ewe, 
the  property  of  the  faid  George  Tait,  had  recently  been  upon  the 
faid  farms  of  Curhope  and  Cloich ;  at  leaft,  the  faid  iheep  were  upoiic 
the  faid  farms  of  Lyne,  Curhope,  and  Cloich,  at  fmearing-time,  ia 
the  month  of  OiSlober  and  November  preceding,,   and  were  ftolert 
therefrom  :  As  alfo  Walter  Simpfon  tenant  in  Eafter  Dawick,  in  the 
county  of  Peebles,  having  been  informed,  about  the '  beginning  of 
July  laft,  that  feveral  of  his  flieep  were  feen  in  the  flocks  of  you  A- 
lexander  Murdifon,  upon  your  farm  of  Ormifton  a/ias  Wormefton^ 
by  thofe  who  had  been  fearching  them  for  llolen  flieep,  he  did  count 
or  number  the  flieep  which  he  had  pafl^uring  upon  the  common  of 
Winkfton,  which  he  has-  in  leafe  from  the  borough  of  Peebles,  and 
difcovered  about  twenty  of  them  to  be  amifling  ;  and  having,  witk 
the  aflTiftance  of  tlipfe  to  whom  his  flieep  were  known,  and  by  aur- 
thority  from  the  Iheriff,  examined  the  flocks  of  you  the  faid  Alexan^ 
der  Murdifon,  upon  your  farm  of  Ormifton  alias  Wormefton,  in  the 
month  of  July  laft,  he  found  there  fixteen  of  his  ewes,  and  four  of 
his  hogs ;  fome  of  which  were  known  by  head-mark,    and   all  of 
ihejn  by  his  marks,^  which  were  difcernible,  although  means  had 
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been  ufed  to  deface  them,  by  fuperinducing  other  marks  in  their 
place :  As  alfo  George  Cranftowne  of  Dewar,  Efqj  having,  in  the 
month  of  June  or  July  laft,  miffed  leveral  ewes  and  lambs  out  of  his 
flock  upon  the  lands  of  Dewar,  in  the  county  of  Edinburgh,  in  his 
occupation  ;  and  David  Tweedie  tenant  in  Ladyfide,  in  the  county 
of  Edinburgh,  having  likewife  miflcd  ewes  and  lambs  about  the  fame 
time  off  the  faid  farm  of  Ladyfide,  poffeffed  by  him,  they  came  to 
be  informed,  that  fheep,  bearing  their  marks,  were  feen  upon  the 
farm  of  Snadown  in  the  county  of  Haddington,  poffeffed  by  James 
Saunderfon  ;  upon  which  they  fent  their  herds  to  examine  the  flocks 
upon  the  faid  farm  of  Snadown ;  and  they  having  found  ten  ewes 
and  lambs,  the  property  of  the  faid  George  Crawnftowne,  and  eleven 
ewes  and  lambs,  the  property  qf  the  faid  David  Tweedie,  the  faid 
George  Crawnftowne  and  David  Tweedie  prefented  a  petition  to  the 
flieriff  of  Haddington,  upon  the  2d  day  of  September  laft,  praying 
to  be  allowed  to  prove  their  property  in  the  faid  flieep ;  and  they 
having  accordingly  brought  evidence  of  the  flieep  being  their  pro- 
perty, they  were,  by  order  of  the  flieriff,  delivered  to  them ;  and 
^  upon  inquiry,  they  difcovered,  and  the  fadl  is^  that  the  faid  ewes 
and  lambs  came  upon  the  farm  of  Snadown,  and  into  the  poffef- 
fion  of  James  Braidwobd,  herd  in  the  faid  flirm,  in  the  follov^ing 
manner,  viz.  The  faid  James  Braidwood  having  gone  to  a  fair  held 
at  Heriot-houfe  in  the  county  of  Edinburgh,  in  the  month  of  May 
laft,  he  met  with  you  John  Miller  at  the  fliid  fair ;  and  having  in- 
quired, if  you  could  fiu-nifli  him  with  a  fcore  of  ewes  and  lambs,^ 
you  anfwered,  tliat  you  knew  two  herds  who  had  a  fcore  to  fell,  and 
you  could  buy  them  for  him  ;  and  having  fettled  the  price  at  L.  9. 
Sterling  the  fcore,  payable  the  night  before  Dalkeith  fair,  held  ia 
the  month  of  Odober  laft,  you  undertook  to  deliver  them  at  the  faid 
farm  of  Snadown  in  a  fortnight;  and  you  having  fuggefted  your 
not  being'acqnaihted  with  the  road  to  the  faid  farm  of  Snadown,  the 
fiiid  James  Braidwood  defired  you  to  call  upon  his  brother  Andrew 
Braidwood,  herd  in  the  farm  of  Fleckfwells,  in  the  county  of  Edia- 
burgh,  which  was  in  your  way,  who  would  fhew  you  the  road  to) 
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Snadown  ;  and  accordingly  you  the  faid  John  Miller  did,  about  two 
or  three  of  the  clock  in  the  morning  of  the  i4tli  day  of  June  laft,  or 
of  one  or  other  of  the  days  of  the  fiiid  month  of  June,  call  at  the 
houfeof  the  faid  Andrew  Braidwood,  and  told  him,  that  you  had 
brought  the  ewes  and  lambs  which  you  had  promifed  to  his  brother 
James  Braidwood,  and  defired  that  he  would  carry  them  forward  to 
his  brother  at  Snadown,  as  you  was  obliged  to  return  home ;  and 
you  having  delivered  the  faid  fheep,  confiding  of  twenty-one  ewes, 
and  twenty-one  lambs,  to  the  faid  Andrew  Braidwood,  he  did  carry 
or  drive  them  forward  to  Snadown,  and  delivered  them  to  his  bro- 
ther the  faid  James  Braidwood ;  and  they  were  the  ewes  and  lambs 
the  property  of  the  aforefaid  George  Cranftowne  and  David  Tweedie, 
which  were  found  upon  the  farm  of  Snadown  in  manner  above  de- 
fcribed  ;  and  which  ten  ewes  and  lambs,  the  property  of  the  afore- 
faid George  Cranftone,  and  eleven  ewes  and  lambs,  the  property  of 
the  faid  David  Tweedie,  had  recently  been  upon  the  faid  lands  of 
Dewar  and  farm  of  Ladyfide ;  or  at  leaft  the  faid  ewes  were  upon  the 
faid  lands  of  Dewar  arid  farm  of  Ladyfide  at  fmearing-time,  in  the 
month  of  Odlober  or  November  preceding,  and  were  ftolen  there- 
from :  At  leaft,  times  and  places  refpeAively  above  mentioned,  the 
aforefaid  quantities  of  fheep,  belonging  tp  the  perlbns  before  na- 
med, or  part  thereof,  were  ftolen ;  and  you  the  {aids  Alexander 
Murdifon  and  John  Miller,  and  each  of  you,  or  one  or  other  of  you, 
are  guilty  ^  aflorsj  or  art  and  part^  of  the /aid  thefts^  OR  of  receivings 
and  having  in  your  Cujiody^  the  aforefaid  parcels  of  fheep  ^  or  part  there^ 
of  and  of  felling  part  of  them^  knowing  them  to  beflolen.     All  which/' 

&c. 

The  prifoners  pleaded.  Not  guilty.  Then  a  debate  on  the  rele- 
vancy .followed.  Two  objedlions  were  ftated  for  the  prifoners  :  xfi^ 
That  the  alternative  in  the  major  propofition  was  faulty,  receipt  of 
theft  not  being  libelled,  nor  what  was  equivalent;  2^/k,  That  all  the 
fadls  charged  in  the  minor  propofition  might  have  happened,  with- 
out eidier  ot  the  pannels  committing  any  offence. 

The  court  over-ruled  the  objedions.    One  of  the  judges,  howe- 
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ver,  faid,  it  wduld  have  been  better  to  have  libelled  in  technical 
terms. 

On  Friday  the  8  th  January,  the  proof  began  at  eight  of  the  clock 
in  the  morning,  and  lafted  till  late  in  the  evening  of  Saturday  the 
9th.  The  evidence  was  fummed  up  by  the  Lord  Advocate  on  the 
part  of  the  crown,  and  for  Murdifon  by  Mr  Crofby ;  for  Miller  by 
Mr  Rae.  The  jury  were  then  inclofed,  and  continued  fitting  till 
five  of  the  clock  in  the  morning  of  Sunday  the  i  oth,  when  they  made 
out  their  verdid;  which  bears  date  at  Edinburgh,  the  loth  January 

^773- 
On  the  nth,  the  court  met  and  received  the  verdidl,  which  is  in 

the  following  words.  "  By  a  great  plurality  of  voices,  find  tlie  fol- 
lowing articles  of  the  indidlmenr  proven  againft  the  faid  pannel  A- 
kxander  Murdifon,  viz.  in  £0  far  as  regards  eight  ewes  of  the  eleven 
ewes,  and  the  tup-hog,  the  property  of  William  Gibfon  tenant  in 
Newbie,  in  the  tounty  of  Peebles,  and  one  ewe,  the  property  of 
James  Hyflop  herd  to  the  faid  William  Gibfon,  which  were  found 
on  the  farm  of  Ormifton  alias  Wormefton  j  as  alfo  in  regard  to  twen- 
ty ewes,  part  of  twenty-one  ewes,  the  property  of  Thomas  Gibfon 
tenant  in  Griefton,  in  the  county  forefaid^  found  on  the  panners 
•farm  aforefaid :  And  all  in  one  voice  find  the  following  articles  of  the 
indidment  proven  againft  the  faid  Alexander  Murdifon,  viz.  in  fa 
far  as  regards  the  fifteen  hogs  the  property  of  Robert  Horfburgh  te- 
nant in  Colquhare,  in  the  county  forefaid ;  and  thirteen  hogs,  the 
property  of  the  above-mentioned  William  Gibfon,  fold  by  the  faid 
Alexander  Murdifon  to  John  Bertram  tenant  in  Wefthope,  in  the 
county  of  Haddington,  and  found  on  the  faid  farm  of  Weftliope ; 
and  alfo  in  fo  far  as  regards  the  fixteen  ewes  and  four  hogsf  the 
property  of  Walter  Simpfon  tenant  in  Eaftcr  Dawick,  in  the  county; 
of  Peebles,  and  found  on  the  farm  of  the  faid  pannel :  And  all  in  one 
voice  find  the  indicflment  proven  againft  John  Miller,  the  other 
pannel,  in  fo  far  as  regards  the  ten  ewes  and  lambs,  the  property  of 
George  Cranfton  of  Dewar,  and  eleven  ewes  and  lambs,  the  property 
of  David  Tweedie  tenant  in  Ladyfide  in  the  county  of  Edinburgh." 
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On  a  motion  by  the  counfel  for  the  prifoners,  who  defircd  to  be 
heard  on  the  import  of  this  verdi(5l,  the  court  adjourned  tiU  the 
ijth,  and  afterwards  till  the  25th ;  when  there  was  a  very  long  argu- 
ment on  the  exceptions  taken  to  the  verdi(5l :  ly?,  That  it  was  figued 
on  a  Sunday ;  "idly^  That  it  did  not  exhauft  the  indidlment ;  3 J/y, 
That  it  was  uncertain, Informations  were  ordered. 

It  was  argued  in  the  information  for  the  crown,  (by  Mr  Cofmo 
Gordon),  That  when  the  indiclment,  interlocutor  on  the  relevancy, 
and  verdi(fl,  are  confidercd  together,  the  lafl  would  not  only  appear 
to  be  proper,  but  uncommonly  accurate.  The  indidlment  charges 
the  prifoners  with  being  feverally  guilty  of  crimes  j  and  dates  a  va- 
riety of  articulate  fadls,  from  which  thefe  crimes  are  inferred.  The 
verdiift  finds  the  indidlment  proved  in  feveral  articles  againft  one  of 
the  prifoners,  and  in  one  article  againft  the  other.  There  is  no 
ground,  therefore,  in  law  or  common  fcnfe  for  denying  the  verdidl 
to  be  clear  and  diftindt. 

Had  each  of  the  articles  in  this  indiiflment  been  made  a  feparatc 
indidlmjent,  and  each  indidlment  contained  the  fame  major  propo- 
fition,  and  the  fame  charge  of  art  and  part,  with  that  in  queftion, 
and  had  the  jury  found  each  of  thefe  indidlments  proved,  no  objec- 
tion could  have  lain  againft  the  verdidls.  Now  fcparate  fads  being 
charged  in  this  indiiflment,  it  is  the  fame  as  if  fo  many  feparate  in- 
didlments  had  been  exhibited ;  and  this  verdidl,  finding  the  indidl- 
m^ent  proved,  is  the  fame  with  a  verdidl,  finding  in  general  an  in- 
diclment proved  which  contained  but  one  article.  In  this  view  of  the 
jnatter,  and  it  is  a  juft  one,  the  verdidl  cannot  be  fet  afide,  without 
overturning  the  interlocutor  on  the  relevancy. 

The  pra<5lice  and  forms  of  the  law  of  England  in  criminal  matters 
are  not  to  be  regarded  here,  when  inconfiftent  with  juftice  and  rea- 
fon ;  and  that  they  are  often  fo.  Hales  witnefleth  in  his  Pleas  of  the 
Crown,  vol.  2.  p.  193. 

Ab  to  the  objedion.  That  the  verdiift  is  figned  on  Sunday,  the 
higheft  authority  allows  necefTary  works  to  be  gone  about  on  Sun- 
day, Matth.  xii.  I.  &  1 1.  J  and  fo  does  the  Roman  law,  /.  3,  10.  C 
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i>^  foriis.  This  trial  was  begun  on  Friday  morning ;  and  the  pro- 
fecutor  had  good  i*eafon  to  believe  it  would  have  been  finiflxed  before 
Sunday.  Many  verdiiSs  have  been  iigned  on  Sunday,  upon  which 
judgement  has  followed;  and  no  ^reft  of  judgement  was  ever  mo- 
ved for  upon  that  account  before. 

As  to  the  objedUon,  That  the  verdidl  is  imperfect,  as  it  only  finds 
fome  of  the  articles  proved,  the  Engliftx  cafes  quoted  by  the  prifon- 
ers  from  Viner,  n;oce  Trial,  do  not  feem  confident  with  one  another; 
neither  do  they  apply  :  for  in  thefe  cafes  the  fadls  referred  to  the  ju- 
ry compofed  but  one  ifliie ;  but  in  this  indidhneht  the  feparate  arti- 
cles make  feparate  iflfues ;  and  the  verdidt,  ^ding  £b  many  articles 
proved, '  ^xhaufked  fo  many  iflues  :  and  in  Scotland  the  ifTue  is  not 
compofed  of  all  the  fadls  fet  forth  in  the  charge;  for  it  always  bears, 
*^  All  which,  or  part  thereof,  being  proven,"  which  reftridls  the  if- 
fue  to  any  part  of  the  fadls  on  which  the  profecutor  fhall  bring  proof. 
The  bbjeiflion  has  no  countenance  from  the  pradlice  of  this  country; 
and  a  number  of  inftances  are  annexed,  of  judgements  proceeding 
upon  verdidls  which  were  filent  as  to  fome  of  jthe  articles  of  the  in- 
xlifflment.  The  pannds  will  never  be  again  tried  for  the  articles  up- 
on which  this  indidlment  is  filent.  W€re  they  to  be  tried  for  them, 
.this  verdid  would  afford  them  a  good  defence;  for,  from  the  favour 
of  innocence,  the  filence  of  the  verdidl  would  be  held  an  acquittal  fo 
far. 

As  to  the  objedlion.  That  the  verdi<fl  is  uncertain, — ^If  it  be  reckon- 
ed a  fpecial  verdidl,  it  is  a  clear  cafe ;  the  jury  have  found  the  fa<Sls 
without  going  further ;  it  is  the  province  of  the  court  to  judge, 
whether  thefe  fads  infer  theft,  or  receipt  of  theft. 

If  the  verdidl  be  reckoned  a  general  one,  there  is  ftill  no  \mcer- 
jtainty  as  to  the  fadls,  but  only  as  to  the  law,  which  it  is  the  bufi- 
nefe  of  the  court  to  fettle.  The  plain  import  of  the  verdicl  in  this 
view  is,  "  We  find  fuch  and  fuch  fadts  proven,  with  refpe(5l  to  fuch 
and  fuch  parcels  of  fheep;  we  further  find  from  thefe  fa<5ls,  That  the 
prifoneri  Murdifon  is  guilty  of  dealing  or' receipting,  knowing  them 
to  be  ftolen,  fome  parcels  of  thefe  fheep ;  and  that  the  prifelner  Mil- 

4  C  ler 
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ler  is  guilty  of  dealing  or  receipting  another  parcel ;  but  we  cannot 
determine  whether,  by  the  rules  of  law  and  legal  evidence,  the  fads 
which  we  have  found  ought  to  infer  theft,  or  receipt  of  theft." 

When  a  jury  finds  fpecial  matter,  but  draws  an  erroneous  conclu- 
fion  in  law,  the  court  may  hold  the  verdidl  for  afcertaining  the  fads^ 
and  give  them  their  proper  effed,  without  regarding  the  opinion  of 
the  jury  in  law.  Hale,  v.  1 1.  p.  302.  Here  the  jury  have  drawn  no 
erroneous  conclufion.  It  is  not  competent  for  the  prifoners  to  plead 
now,  that  the  receiving  fheep,  knowing  them  to  be  flolen,  does  not 
infer  guilt ;  for  this  plea  was  over-ruled  by  the  interlocutor  on  the  rele- 
vancy. The  fads  charged  and  found  do  amount  to  receipt ;  and  the 
ftyle  of  all  the  indidments  for  this  crime  at  the  Old  Bailey,  and  every 
where  elfe,  is,  "  receiving  goods,  well  knowing  them  to  be  ftolen.'* 

The  profecutor  can  fee  no  foundation  for  maintaining,  as  the  pri- 
ibners  do,  that  if  the  court  has  power  to  afcertain  the  crime  of  which 
they  have  been  found  guilty,  it  is  under  the  neceffity  of  finding  it 
to  be  receipt ;  becaule  that  is  lefs  feverely  punifhable  than  theft.  The 
paflage  quoted  from  Hale  is  clear  ajgainft  this  notion. 

Though  it  were  fblid,  it  would  not  avail  the  prifoners ;  becauie  re- 
ceipt is  a  capital  crime.  Mackenzie  aflerts,  that  a  receipter  with  us 
is  punifhable  as  the  principal  thief;  and  the  flatute  21^  Alex.  11^ 
which  he  quotes,  exprefsly  fays  fo.  Mr  ErJkine  holds  the  fame  doc« 
trine ;  and  fo  flands  the  Roman  law,  Voet.  lib.  47.  tit.  4. 

The  diflindlion  mentioned  by  Mackenzie,  betwixt  mediate  and  im- 
mediate receipters  is  not  very  intelligible ;  but,  at  any  rate,  if  &ds 
are  found  proved  fufficient  to  infer  the  crime  of  receipt;  and  if  the 
pannel  fcy,  that  he  is  a  mediate,  not  an  immediate  receipter,  this  is 
a  circumflance  of  exculpation,  which  cannot  be  admitted  imlefs  pro- 
ved. 

The  information  for  the  prifoner  Murdifbn,  (by  Mr  Blair),  which 
applied  alfo  to  Miller,  divides  the  argument  into  two  branches,  con* 
fidering  the  ,vordi<ft  firft  as  a  general,  next  as  a  fpecial  one. 

Obj.  I .  If  this  vcrdiA  be  fuppofed  a  general  one,  then  it  is  uncer^ 
tain^  and  execution  cannot  pafs  upon  it.  The  criminal  charge  is  al- 
ternative: 
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tcrnative :  You  arc  guilty  either  of  Healing  flieep,  or  of  receiving 
them,  knowing  them  to  be  flolen.  It  does  not  accufe  the  prifoners  of 
both  crimes.  It  would  have  been  abfurd  jto  do  fo ;  for  a  man  cannot 
receipt  goods  which  he  himfelf  Ixath  ftolen.  If  the  verdidl  be  fuppofed 
general^  then  it  has  found  the  indidlment  proved :  but  the  indidl- 
ment  is  uncertain ;  and  it  is  properly  fo ;  for  it  was  the  bufinefs  of 
the  jury  to  afcertain  which  pf  the  crimes  alternatively  libelled  the 
prifoners  had  committed.  But  if  the  verdidl  be  general,  it  is  as  un- 
certain as  the  libel.  It  imports  not  a  convi<5lion  of  both  crimes.  If  it 
did,  it  would  be  void  j  for  the  the  two  offences  are  in  the  libel  char- 
ged disjunctive.  It  is  the  fame  cafe  as  if  the  crimes  had  been  char- 
ged in  feparate  indidments,  and  the  jury  had  found  one  of  them 
proved.  In  a  civil  cafe,  if  upon  a  brief  of  mortanceftry  a  man  ihould 
claim  to  be  ferved  heir  of  line,  or  heir-male,  or  at  leaft  heir  of  pro- 
vi£on,  and  the  jury  ihould  ferve  affirmative^  in  terms  of  the  claim, 
would  not  that  fervice  be  null  ?  Sententiam  certam  ejfe  oportet.  Trial 
par  pais^  vol.  i.  p.  285. 

The  uncertainty  of  this  verdidl  lies  not,  as  the  profecutor  fiippo** 
fes,  in  finding  a  fpecial  matter^  without  faying  what  crime  that  a- 
mounts  to,  but  in  finding  the  criminal  charge  proved,  which  charge 
is  tmcertain. 

0bj.'2.  Suppofing  the  court  could  apply  this  verdiiSl  to  one  branch 
of  the  charge,  it  muft  fix  upon  that  branch  which  implies  the  leaft 
guilt. 

« 

The  profecutor  is  miftaken  in  faying,  this  would  pot  avail  the  pri- 
foners, receipt  being  capital ;  for  that  is  not  law.  It  is  true,  that  in 
fome  of  our  ancient  law-books,  the  receipter  is  faid  to  be  punifhable 
as  the  thief:  but  it  is  much  doubted,  whether  theft  itfclf  at  that 
time  was  capital ;  and  though  aggravated  theft  has  been  made  fo  by 
ftatutes  or  pradice,  it  by  no  means  follows,  that  receipt  has  rifen  in 
proportion,  or  that  it  is  punifhable  nyve  fevwely  than  fimple  unag- 
gravated  theft.  In  England  it  was  only  a  mifdemeanor  till  5°  Ann. 
c.  31.  and  4^  Geo.  I.  c.  12. 

But  if  the  verdid  is  applied  to  the  fccond  branch  of  the  charge, 

4;C  2  no 


1 


572  CRIMINAL        CASES.  N^Sq. 

no  crime  can  be  inferred.  For,  i/,  The  charge  does  not  amount  to 
receipt.  One  may  receive  goods,  knowing  them  to  be  ftolen,  for  the 
purpofe  of  detefting  the  thief.  The  clerk  of  court  often  receives 
goods,  knowing  them  to  be  (lolen,  for  the  purpofe  of  keeping  them 
as  evidence  againft  the  thief,  when  tried.  One  may  fell  fiich  goods 
for  behoof  of  the  owner,  who  is  abfent.  The  crirn^  don  t  confift  in 
receiving  goods,  knowing  them  to  be  ftolen,  but  in  doing  lb  with  a 
fraudulent  intention ;  and  nothing  is  found  againft  the  prifoners  as  to 
that.  The  pro&cutor  is  furely  miftaken,  when  he  fays,  fuch  charge 
or  verdiiSl  would  be  fuftained  in^  England :  for  the  vrord/eimicc  is  ef- 
fential;  Hawkins  ii,  23.;  Blackftone  iv.  23* 

2 J/r,  The  libel  charges  receiving  fuch  and  fuch  parcels,  or  part 
thereof,  knowing  them  to  be  ftolen.  What  the  precife  number  was 
£6  received  or  fold,  the  charge  and  verdidl  leave  uncertain.  By  a 
part  J  two,  or  even  one,  may  be  meant ;  but  it  was  never  held,  that 
the  receipt,  or  even  the  theft,  of  one  iheep  or  two,  was  capital.  The 
contrary  is  laid  down  by  Mackenzie,  tit.  Theft,  §  7.  See  too  cafe 
of  Andrew  Cochran,  loth  July  1671.  He  was  tried  for  uiing  falfe 
weights  and  meafures.  The  juxy,  by  a  plurality,  found  it  proved^ 
•*  That  his  weights  and  meafures  were  light  and  fliOTt,  but  die  quan- 
"  tity  they  wanted  not  proved."  The  court  **  afToilzied ;  becaufe  the 
*^*  verdidt  was  unclear^  and  difconfotm  to  the  dittay.!* 

^dl^y  Receipt  is  either  immediate  from  the  thief  himfelf,  or  mediate, 
'  by  the  interpofition  of  others  ;  and  this  laft  is  clearly  not  capital. 
Mack.  tit.  Theftbote,  §7. ;  adt  1587,  c.  no.  In  this  cafe,  neither  the 
charge  or  verdidl  afcertain  of  which  fpecies  of  receipt  the  prifoners 
were  guilty.  If  a  man  were  indidled,  and  found  guilty,  of  adultery, 
would  he  be  puniflied  for  notour  adultery  ?  This  Ihews  the  impro- 
priety of  the  profecutor's  argument,  that  if  receipt  be  libelled,  and 
the  prifoner  was  only  a  mediate'  receipter,  he  muft  prove  tliat  in  ex- 
culpation.. 

Obj.  4.  If  the  verdidl  be  applied  to  the  fecond  branch  of  the  In- 
didtaicnt,  the  whole  procedure  is  inept;  as  no  perfon  can  be  punifh- 
cd  for  receipt  till  the  thief,  the  principal,  has  been  coavi^ted;  ftat.. 

^  Dav.  IL 
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Dav.  11.  <:.  29. ;  from  which  practice  has  only  varied  fo  far,  that  an 
a<S  of  fugitation  againft.  the  thief  is  fufficient  for  founding  a  profe- 
cution  againft  the  receiptcr;  Mackenzie,  tit.  Theftbote;  R6yfton*s 
notes.  , 

OBj.  5.  The  verdidl  does  not  exhauft  the  indidlment.  The  charge 
mentions  feveral  parcels  ;  the  verdidl  only  three.  No  anfwer,  That 
the^  profccutor  pafFed  from  the  reft.  The  jury  bound  to  do  equal 
juftice  to  both  parties ;  and  to  find  what  is  not  proved,  as  well  as 
what  is  proved,  Reg.  Maj. ;  Balf.  Prad.  Of  Brieves^  c.  :^s^  The  ca- 
fes quoted  for  the  profccutor  on  this  point  may  have  pafted  per  incu^ 
riam ;  nor  was  the  indidhnent  alternative  in  any  of  them. 

If  this  verdid  be  reckoned  a  fpecial  one,  the  general  charge  in  the 
clofe  of  the  indidlment^  of  being  guilty,  adors,  art  and  part,  muft  be 
laid  out  of  the  queftion  j  and  the  cafe  is  the  fame  as  if  certain  articles 
of  the  minor  proposition  had  been  found  proved,  and  repeated  ver- 
batim in  the  verdiA.  But  thefe  articles,  feparately  or  cumulatively 
taken,  do  not  amount  to  any  crime;  and  people  of  the  beft  charac- 
ter may  have,  and  often  have  had,  ftolen  flieep  on  their  farms  ;  they 
have  often  fold  ftolen  flieep.  In  order  tfierefore  to  fix  a  crime  upon 
perfons  who  have  received  ftolen  flieep,  or  fold  them,  it  is  neceflary 
to  prove,  that  they  knew  of  the  previous  theft.  In  order  to  found 
condemnation  upon  this  verdiA,  the  court  muft  not  merely  apply 
the  law  to  the  fadls  as  they  ftand  in  the  indidhnent,  to  which  the 
verdidl  refers,  but  go  a  ftep  further,  and  confider  thefe  fads  as  a 
kind  of  circtunflantial  evidence,  from  which  another  fail  is  to  be 
inferred,  not  alledged  in  the  indidhi^nt,  viz.  that  riie  prifoners 
were  concerned  in  carrying  off"  the  flieep,  or  in  fraudulently-  receiving 
them,  knowing  them  to  be  ftolen  ;  but  this  mode  of  judging  is  be- 
yond the  powers  of  the  court,  and  would  have  the  efFedl,  if  adopted, 
to  make  a  jury  of  the  court.  The  only  proper  occafion  of  judging 
upon  a  fpecial  verdidl,  is  when  the  whole  fadls  neceflary  for  the  ap- 
plication of  the  law  are  exprefsly  found  by  the  verdidl,  and  rhe  que- 
ftion arifes  upon  the  fadls  as  therein  ftated.  In  fuch  cafes,  the  court 
CUQL  judge  without  determining  upon  the  import  of  circumftantial? 

evidence^ 
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evidence,  or  without  inferring  or  prefuming  any  fadl,  as  the  ground- 
work of  their  judgement,  which  is  not  exprefsly  found  by  the  ver- 

^  didl ;  but  the  court  is  confined  to  the  fadls  exprefsly  founds  and 
tannot  imply  others  :  fo  that  if  the  iflue  is  not  exprefsly  found,  the 
verdidl  is  bad ;  Hawkins's  Pleas  of  the  Crown,  b.  2.  c.  47.  §  9. ; 
Kieling,  p.  109.  Rex  v.  Plummer. 

If  the  court  could  take  vip  the  circumftances  in  the  verdidl,  and 
judge  upon  them  as  evidence  of  fomething  more  than  what  is  there- 
in contained,  they  might  as  well  go  diredWy  to  the  proof,  and  re- 
confider  the  depofitions. 

Though  the  court  could  confider  the  fadls  in  the  verdidl  as  mat- 
ters of  evidence,  yet  the  prifoner  fliould  be  acquitted ;  becaufe  thefe 
fadls  do  not  neceflarily  infer  guilt.  This  plea  is  not  excluded  by  the 
interlocutor  on  the  relevancy;  for  when  that  was  pronounced,  it 
was  uncertain  what  fadls  might  come  out  on  proof ;  and  till  that  was 
over,  it  could  not  be  known  whether  the  prifoner's  receiving  or  fell- 

.  ing  (lolen  fheep,  knowing  them  to  be  ftolen,  would  infer  guilt :  the 
whole  circumftances  were  therefore  fent  to  the  jury  ;  and  had  they 
found  fads  which  excluded  the  poflibility  of  innocence,  the  court 
might  condemn  ;  but  no  fuch  fadts  have  been  found.  Suppofe  a 
farmer  or  gentleman  has  a  great  number  of  fheep  under  the.  charge 
of  a  herd,  and  that  he  having  made  free  with  fome  of  his  matter's 
Iheep,  in  order  to  make  up  the  number,  purloined  from  his  neigh- 
bours, the  ftolen  flieep  muft  of  neceflity  have  his  matter's  mark  put 
upon  them,  the  mafter  may  very  innocently  difpofe  of  them,  or  al- 
low them  to  remain  on  his  grounds  :  whtn  tried  for  theft,  it  may 
well  happen,  that  he  cannot  prove  how  he  came  by  them  ;  confe- 
quently  the  jury  may,  with  a  fafe  confcience,  find  the  fame  fadls 
proved  againft  him  that  they  have  againft  the  prifoners  :  yet  it  is  an 
equal  chance  all  the  while  that  he  is  innocent  *• 

The 

»  This  appears  to  have  fome  weight :  but  the  court  paid  no  regard  to  it ;  nor  was 
•  it  thought  folid  by  the  counfel  for  the  prifoners ;  becaufe,  were  it  liftened  to,  it  would 
feldom  or  never  be  poffible  to  convi^  fheep-ftealers*    To  one  of  the  counfel,  howe- 
ver, 
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The  laft  objedlion  to  the  verdidl  arifes  from  its  date,  which  proves 

it  was  figned  on  Sunday  ;  for  upon  that  day  no  judicial  proceedings 

can  be  legal;  /.  11.  c.  Deferiisi    Canons   lately   publiflied,    r.  29. ; 

Skene  in  his  Treatifc  of  Crimes,  tit.  8.  4  3.  J    Lord  Bankton's  Inft. 

L  4.  tit.  42.  par.  3.     Nor  can  neceflity  be  alledged  by  the  proiecutor; 

for  there  was  nothing  to  hinder  him  to  have  brought  on  the  trial  the 

beginning  of  the  week :  and  had  he  done  fo,  it  might  have  been 

brought  to  a  period  without  incroaching  on  ^Sunday.     There  may 

have  been  £bme  inftances  of  a  jury  fitting  and  figning  their  verdids 

on  Sunday ;  but  a  few  fuch  inftances,  which  have  been  allowed  to 

pafs  unchallenged,  cannot  convert  a  pradtice  apparently  fo  improper 

into  an  eftabUihed  law  *. 

OPI- 

▼cr,  It  appeared  plauiible ;  and  he  therefore  ftated  it  at  the  hearing,  with  fcvcral  il- 
luftrations. — ^The  diflGiculty  of  detefting  flieep-ftealers  may  be  a  good  reafon  for  paf- 
fing  a  ftatute,  ordaining  that  crime  to  be  preftmed  from  circumftances  which  do  not 
neceflarily  infer  it,  as  has  been  done  with  regard  to  child-murder  j  but  is  it  proper 
for  a  court  of  juftice  to  introduce,  by  deciiions,  z.  prefumptive  crime  ?  The  maxims. 
That  it  is  better  ten  guilty  perfons  fliould  efcape,  than  one  innocent  be  condemned  \ 
and.  That  no  man  is  to  be  prefiimed  guilty  where  there  is  a  poiBbility  of  innocence, 
are  no  longer  univerfally  true,  if  the  prifoners  are  to  be  condemned  upon  the  fa<ft$ 

found  by  this  verdiA. The  killing  a  man  is  an  aA  hurtful  and  atrocious  In  itfelf, 

therefore  prima  facie  criminal  \  and  there  may  be  reafon  for  condemning  him  againfl 
whom  it  is  proved>  unlefs  he  makes  out  a  defence  :  but  the  receiving  ftolen  fheep  is 
not  an  afl  hurtful  and  atrocious  in  itfelf ;  on  the  contrary,  it  is  often  done  for  lawful 
and  laudable  purpofes ;  therefore  it  ought  not  to  be  confidered  as  prima  facie  cri- 
minal, and  made  the  ground  of  condemnation  unlefs  the  prifoners  prove  that  they 
came  honeftly  by  the  fheep :  that  it  may  be  often  impoffible  for  an  innocent  perfon 
to  do.  However,  the  court  of  jufticiary,  not  only  in  this  cafe,  but  in  feveral  others, 
has  gone  upon  quite  di£[erent  principles  as  to  fheep-ftealing. 

•  There  certainly  was  nothing  in  this  objelftion.— Our  laws  and  cuftoms,  with 
refpeft  to  the  obfervation  of  the  iabbath,  have  fluctuated  not  a  little,  and  at  prefent 
feem  not  very  con£ftent. 

Fairs  and  markets  were  anciently  held  on  Sunday*  This  practice  is  indeed  difchar- 
ged  by  1503,  c.83.;  but  it  crept  in  again  not  long  after :  And  by  i540,c.  \ix.  Sun* 
day,  Monday,  and  Thurfday,  are  declared  to  be  market-days  in  the  town  of  Edin- 
burgh. The  weekly  market  of  the  borough  of  Forfar  was  likewife  held  on  Sunday ; 
kut  by  I593>  c»  195.  Friday  is  fubftituted  in  the  place  of  it.    Several  later  ftatutea 

have 
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OPINIONS*. 

AucHiNLECK.  As  to  the  firft  obje<5tion,  widb,  refped  to  Sunday, 
the  interefts  of  religion  and  virtue  depend  much  on  a  proper  obfcr- 
vation  of  the  fabbath  j  at  fame  time,  the  law  of  God  excepted  cafes 
of  neceffity  and  mercy.    The  work  the  jury  were  employed  in  was 

have  again  and  again  forbid  fairs  or  markets  to  be  held  on  Sunday,  and  tbcy  have  . 

been  obeyed. 

By  our  old  law,  fummonfes  could  not  be  executed  on  Siinday,  Statute  Law  abrid* 
ged,  vor^  Sunday;  but  by  aft  of  fcdcrunt,  23d  November  161 3,  inftead  of  letters  of 
fojjr  forms,  letters  of  homing  being  introduced  upon  decreets  of  the  court  of  feffion^ 
.  the  cliarge  is  appointed  to  be  given,  either  perfonally,  or  at  the  party's  dwelling  and 
pariih-kirk  conjun£Uy,  upon  .a  Sunday  forenoon,  in  time  of  preaching  or  prayer ;  • 
whereof  a  copy  Ihall  be  left  upon  the  moft  patent  door.  By  1644,  c.  14.  letters  of, 
caption  c?.nnot  be  executed  .on  days  appojinted  for  folemn  fafts  and  thankfgivings,  du- 
ring the  time  of  divine  fervice  j  but  warnings,  inhibitions,  requifitions,  and  other  let- 
ters4  may  be  read  on  Sunday ;  (See  Statute  Law  abridged,  voce  Execution  j  but  com- 
pare the  Pift.  of  Decif.  i;<?c^  Sunday).  Poindings,  and  other  cxecutonals,  cannot  be 
gone  about  on  holydays,  l)y  1^69^  c.  34.-,  yet  even  at  this  day,  meffengers  execute 
warnings,  and  make  intimation  of  fales,  on  Sunday,  at  church-doors  5  and  there, 
and  then,  auftions,  ftrayed  cattle,  and  things  loft,  are  proclaimed.  So  that  we  have 
not  carried  the  matter  fo  far  as  the  Roman  law  in  /.  1 1 .  C.  Deferiis. 

As  wp  fuficr  notification  to  be  made  on  Sunday,  of  fales,  warnings,  auffions,  &c. 
which  moft  certainly  are  not  works  citjier  of  ntceffity  or  mercy,  one  would  thihk, 
that  a  farmer  might,  without  giving  offence,  fow  the  ground,  or  lead  home  his 
crop,  on  a  Sunday,  that  happened  to  be  a  good  day  for  fuch  work  :  but,  in  all  proba- 
1)ility,  he  would  be  exclaimed  againft  as  a  fabbath-breaker.  Nay,  fuch  work,  howe- 
ver neceflary,  fcems  to  fall  under  the  aft  1579,  c.  70. ;  which  ordains,  *«  that  na  han- 
<«  die-labouring,  nor  working,  be  ufed  pn  the  fabbath-day,"  without  making  any  ex- 
ception. Here,  too,  the  Roman  law  differs  from  ours :  "  Omnes  judices,  urbanx- 
«•  que  plebes,  et  xunftarum  artium  offijcia,  vcoerabili  die  Solis  quiefcant.  Ruri  tamen 
«  pofiti  agrorum  culturae  libere  licenterque  inferviant :  quoniam  frequenter  evcnit, 
"  ut  non  aptius  alio  die  frumenta  fulcis,  aut  vineae  fcrobibus  mandcntur,  ne  occafio- 
«  ne  momenti  pereat  commoditas  coelefli  provifione  concefla.**  /.  3. /iV.  12.  lib.  2* 
C.  Def grits. 

*  This  note  is  inaccurate ;  but  it  will  give  fomc  idea  of  the  grounds  the  judges  went 
upon,  which  were  very  different. 
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a  work  of  neceffity,  and  to  the  country  of.  mercy. —  At  circuits,  I 
have  feen  a  trial  laft  two  days  and  two  nights,  though  ajl  pains 
were  taken  to  fliorten  it.  In  the  cafe  of  a  foldier  tried  at  Air  fome 
years  ago  for  a  murder,  the  jury,  was  inclofed  at  three  o'clock  on 
Sunday  morning. —  As  to  the  fccond  objedti-on,  That  the  libel  is  not 
exhaufted,  the  filence  of  the  jury  as  to  fome  articles,  for  want  of 
evidence,  or  otherwife,  will  not  vitiate  the  finding  as  to  the  reft. — 
As  to  the  third  and  capital  objection : —  The  libel  charges  a  variety  of 
fa<5ls ;  then  comes  the  general  conclufion  from  them  all,  That  the 
pannels  hid  been  guilty  of  either  theft  or  receipt. — ^This  I  do  not  con- 
fider  as  properly  part  of  the  charge..  The  facSis  are  fpecially  men- 
tioned, and  the  conckifion  is  expreffed  alternatively.;  becaufe  the  ad- 
vocate does  not  know  how  the  proof  will  turn  out.  The  crime  from 
the  f)roof  may  be  either  theft  or  receipt.  It  has  been  faid,  the  verdidl 
is  uncertain ;  but  it  is  certain,  that  it  finds  five  different  ads  of  theft 
proved  againft  Murdifon,  and  two  againft  the  other  pannel.  If  the 
argument  for  the  pannel  were  good,  it  would  alter  our  forms  en- 
tirely ;  and  inftead  of  taking  jurors  from  among  country- people,  or 
merchants,  there  would  be  a  neceflity  for  taking  them  from  among 
the  members  of  the  college  of  juftice.  Such  muft  be  the  confequence, 
if  it  were  incumbent  on  the  jury  to  fay,  whether  the  fa<Sl  to  be  proved, 
ibe  receipt,  -or  theft.  Proper  province  of  the  jury  is  the  fa<5l.  In 
fome  cafes  they  may  tell  law  j  but  if  they  cannot,  God  forbid  they 
fliould  not  tell  fa<3:s,  and  we  judge  of  the  law.  Upon  the  whole,  for  o- 
Ver-ruling  the  objedlions. 

Kames.  I  am  for  repelling  the  objedion  as  to  Sunday,  pretty  much 
<)Xi  the  ground  already  ftated.  The  obje<5lion  is  founded  on  a  mifta- 
ken  notion  of  duty  to  God,  and  would  carry  us  as  far  as  the  fuper- 
•ftitious  notions  of  the  Jews  did  them. — They  would  not  defend  their 
'city  againft  Pompey  on  their  Sunday.  Had  it  not  been  for  this  fu- 
perftition,  Appian  fays,  Pompey  could  not  have  taken  it. — We  know 
the  fubtleties  of  the  Englifti  law,  both  in  civil  and  in  criminal  mat- 
ters.  I  thank  God  we  have  got  free  of  many  fetters  which  they  flill 
are  under,  and  which  Lord  Hale  accordingly  regrets.    Suppofe  the 
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jury  had  faid,  in  the  words  of  the  indidlment,  "  A  has  dole  fb  ma- 
**  ny  fheep  :'*  they  do  the  fame  thing;  they  refer  to  it.  I  could  not 
fit  down  in  my  clofet,  and  devife  any  thing  clearer.  It  is  the  iame 
as  to  the  other  pannel.  I  can  make  no  diftindlion. betwixt  the  ma^ 
iter  and  the  fervant,  though  the  latter  may  have  been  led  into  it  by 
the  influence  of  the  former.  This  may  have  effeifl  fbmewhere  elfe.. 
As  to  the  diftindlion  between  receipt  and  theft,  1  dare  to  fay  the  ju- 
ry never  thought  of  it.  They  have  found  fa(5ls  proved,  and  we  are 
to  judge.  If  thefe  fadls  are  not  enough,  Lord  have  mercy  on  this 
country ;  for  theft  would  go  with  impunity. 

PiTFouR.  As  to  Sunday,  the  objecflion  would  be  ftrong  if  the 
trial  had  begun  on  that  day,  as  it  would  be  very  wrong  to  employ 
that  day  diredlly  in  fecular  bufinefs ;  but  when,  without  intention^ 
it  comes  in  upon  time  which  the  managers  of  the  trial  thought"  luf- 
ficient,  there  is  no  ground  for  an  objedlion. — ^Won't  fay  a  word  as  to 
the  libel's  not  being  exhaufted ;  for  there  is  nothing  in  the  objedlion. 
— ^The  only  difficulty  is  uncertainty ;  and  had  there  been  a  real  un- 
certainty, the  lector  posna  muft  have  taken  place  :  but  I  can'  fee  no- 
thing more  clear,  than  that  the  jury  found  every  one  of  thefe  articles 
proved  fo  far,  and  conjun(5lly  proved ;  and  therefore  I  think  the  ver- 
di6t,  which  is  our  rule,  has  found,  that  one  pannel  has  ftole  a  cer- 
tain number  of  fheep,  and  the  other  a  lelTer..  I  fee  nothing  in  the 
argument,  whether  it  was  theft  or  receipt.  I  fee  nothing  in  the  proof, 
that  could  lead  to  one  more  than  the  other.  It  does  not  appear  to 
me  in  the  lead  probable,  that  the  jury  intended  to  create  any  doubt, 
or  throw  in  a  claufe  that  would  hurt  the  whole.  Would  wifh  to 
give  way  to  the  milder  punilhment ;  but  can  fee  no  ground  to  jufli- 
fy  it. 

CoALSTON.  Clear  for  repelling  the  objection  as  to  Sunday,  for 
the  reafons  given.  In  the  vacation-time,  the  jufticiary- court  may 
begin  to  trial  on  a  Monday,  but  the  circuit-  courts  mull  often  begin 
on  Saturday. — As  to  the  fecond  objedlion.  That  the  verdidl  is  imperfedl : 
The  only  fecurity  pannels  have  againft  a  new  trial,  is  their  being 
cleared  by  the  jury.     By  the  law  of  England,  this   defence  would 

have 
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have  been  fufficient  to  fet  afide  the  whole  verdift ;  but  there  is  a  ma- 
terial  difference  between  the  law  of  England  and  that  of  Scotland.  In 
our  neighbouring  country,  judges  may  re-inclofe  the  jury,  if  the  verdi6l 
is  infufficient.  I  know  not  whether  this  court  ever  had  fuch  power ;  in 
pradlice  we  have  it  not  now. — ^Jurors  cannot  be  precife  in  legal  words ; 
therefore  if  a  verdidl  be  fubftantially  right,  I  would  give  it  force.  I 
pay  no  regard  to  the  obje(flion  ;  at  fame  time  muft  obferve,  the  pan^ 
nels  are  intitled  to  a  full  verdid. — ^The  laft  is  the  capital  objedlion. 
I  am  perfuaded  the  jury  meant  to  find  fpecial  fadls  charged  in  the 
indi6:ment  proved ;  and  taking  it  in  that  light,  I  agree  in  thinking 
enough  is  found  to  infer  theft,  unlefs  the  jury  had  reported  to  us 
proved  how  the  pannels  came  by  the  fheep.  Enough  proved  to  infer 
theft. — Counfel  for  the  pannels  argue,  That  we  cannot  infer  from 
fads ;  but,  with  fubmiflion,  we  can.  I  am  blind  to  the  proof,  but 
may  judge  of  fails  from  the  verdidl.  Counfel  for  the  pannels  main- 
tain, That  notwithftanding  thefe  fadls,  the  pannels  may  be  innocent. 
Were  this  fohd,  there  would  be  no  poflibility  of  conviding  crimi- 
nals. Thereforeif  the  jury  had  found  fpecific  fails,  I  Ihould  have 
been  for  the  capital  punilhment;  but  it  appears  to  me,  that  the  jury 
have  not  found  the  fpecific  fails  charged  in  the  indiilment,  but 
the  indictment  itfelf^  Now  what  is  the  indiilment  ?  It  is  alterna- 
tive,  and  fo  is  the  verdiA.  They  have  found  either  one  or  other. 
This  is  what  occafions  my  difficulty.  At  fame  time,  I  believe  the 
jury  intended  only  to  find  fpecific  fails  proved  ;  but  as  they  have 
gone  further,  though  without  intending  it,  and  have  found  alterna- 
tively, it  is  competent  for  the  pannels  to  avail  themfelves  thereof;  and 
therefore  I  am  for  the  higheft  arbitrary  puniftiment. 

Kennet.  As  to  Sunday,  had  the  trial  begun  upon  it,  the  objec- 
tion would  have  been  good.  As  to  the  fecond,  it  is  not  neceflary  the 
jury  ftiould  anfiver  to  all  the  articles.  Their  filence  would  afford  a 
good  defence  againft  a  new  trial;  befides  long  prailice  againfl  the 
objeilion.  As  to  the  laft  and  capital  objeilion,  good  deal  in  it  had 
the  verdiil  been  a  general  one :  but  I  do  not  take  it  in  that  light. 
It  is  a  fpecial  verdiil,  finding  particular  fails.     It  is  the  fame  as  if 
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the  jury  had  fo  far  tranfcribed  the  indictment  word  for  word :  in 
this  view,  certainly  it  is  in  the  power  of  the  court  to  judge  of  the 
import  of  thefe  fadls.  As  to  the  difficulty  of  my  learned  brother,  I 
may  be  in  a  miftake,  but  it  does  not  ftrike  me.  It  is  the  praClicc 
for  the  profecutor  to  charge  particular  fadls.  He  knows  not  what 
will  come  out.  He  charges  one  or  other.  I  cannot  think  the  jury 
meant,  by  a  few  lines,  to  take  away  what  they  had  found.  Had  they 
done  fo,  we  mull  have  judged  accordingly  j  but  I  will  not  fiippofe 
they  have  done  fb. 

Justice-Clerk.  My  idea,  the  verdidl  finds  certain  articles  pro* 
ved.  From  the  naeaning,  words,  and  legal  language,  cannot  ap- 
ply to  the  conclufion  drawn  from  fadls,  which  is  an  ^€t  of  the  un-  ** 
derftanding. — ^Think  they  cannot  be  underftood  to  extend  to  the  fub- 
fumption  of  the  libel,  "At  leaft,*'  &c. ;  for  with  no  propriety  can  this 
fall  under  the  articles  proved.  1  think  we  cannot  adjedl  this  fub- 
fumption  to  the  verdidl  without  the  greateft  violence.  The  jury 
have  not  faid  one  word  as  to  guilt,  but  left  it  on  fadls,  all  as  fpecial- 
ly  defcribed,  by  referring  to  the  articles  of  the  libel,  as  if  ingroiled 
in  the  body  of  it.  It  would  be  to  me  a  very  extraordinary  thing,  if 
we  fliould  apply  this  fubfumption  to  the  verdi£l.  It  would  be  ad- 
jedling  a  wrong  finding  to  it,  which  the  jury  have  given  no  authori* 
ty  to  do. — ^I  conceive  many  cafes  in  which  it  would  be  highly 
dangerous,  if  the  court  fliould  adjedl  to  a  fpecial  finding  the  fub- 
fumption of  "at  leaft"  in  the  libel. — ^With  regard  ta Miller,  it  is  very 
true,,  the  jury  have  varied  their  expreffion  ;  but  I  cannot  think,  that^ 
in  the  iame  verdid,  they  would  find  diflTerent  things.  It  comes  then 
to  a  cafe  well  known  in  this  and  other  countries,  that  when  fpecial 
fafts  are  found,  the  court  muft  judge  of  the  import  of  them.  Had 
the  verdi(5l  been.  Guilty,  then  there  would  have  been  no  fads,  and 
your  Lordfliips  would  have  been  brought  into  the  neceffity  my  bro- 
ther ftated  as  his  difficulty :  then  the  queftion  would  have  been.  Theft 
or  Receipt  ?  and  all  your  Lordfhips  agree,  that  in  that  cafe  the  lefler 
crime  would  have  been  prefumed.  Had  a  general  verdidl  found  all  the 
articles,  as  alfo  the  guilt,  proved,  then  it  would  have  been  in  the  power 
of  the  court  to  judge  as  to  which  crime,  from  the  indiijlmentj  which 

as 
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as  here,  would  be  part  of  that  verdid.— Tho'  difagreeable  to  me  to 
enter  upon  the  law  of  England,  yet  cannot  help  taking  notice,  that 
Judge  Hale  fays.  If  the  jury  fet  forth  in  their  verdidl  a  fpecial  mat- 
ter, which  amounts  to  murder,  the  court  is  not  bound  by  a  falfe 
conclufion  drawn  by  the  jury. — ^If  there  had  been  in  this  cafe  a  ge- 
neral verdidl,  finding  guilty,  the  court  muft  have  determined  what 
guilt,  and  taken  the  lefler  crime ;  but  as  in  this  cafe  the  jury  return 
z  fpecial  general 'verdiSi^  we  muft  judge  of  the  import.  The  jury 
have  found,  [read  the  articles].  Now  let  me  afk  my  own  mind,  and 
every  intelligent  perfon,  anxious  for  the  prefervation  of  the  coun- 
try,* if  ftronger  proof  need  be  of  theft  ?  Jury  have  not  only  found 
thefe  fadls,  but  not  one  article  of  exculpation  to  take  thefe  off.  One 
parcel  of  Ihecp  might  have  ftrayed,  but  could  all  the  parcels  centre 
on  his  grounds  ?  Was  he  intitled  to  deface  marks,  though  he  did 
not  advertife  ?  In  thefe  extenfive  farms,  can  it  be  expedled  any  per- 
fon fhould  fee  him  drive  off  the  fheep  ?  When  fafts  are  fo  returned 
to  me,  I  am  under  the  fame  oath  with  the  jury,  and  muft  fay,  in 
this  cafe,  that  I  believe  in  my  confcience  the  pannels  are  guilty. 

The  court  adjudged  the  pannels  to  be  hanged. 

# 

Againft  this  fentence  the  priibners  ofiered  a  petition  of  appeal  j 
,  which  was  remitted,  March  10.  1773,    to  a  comnaittee;    and  upon 

their  report  the  following  judgement  was  prongunced.  "  Upon  re- 
port from  the  Lords  committees  appointed  to  confider,  whether  the 
petition  and  appeal  of  Alexander  Murdifon  tenant  in  the  town  of 

"  Ormifton  alias  Wormefton,  in  the  county  of  Peebles,  and  Johi> 

**  Miller,  fliepherd  to  the  faid  Alexander  Murdifon  in  the  faid  farm 
of  Ormifton  alias  Wormefton,  both  now  priibners  in  the  tolbooth 
of  Edinburgh,  ought  to  be  received ;  it  is  ordered  by  the  Lordsr 
Spiritual  and  Temporal  in  parliament  affembled,  that  the  (aid  pe- 
tition and  appeal  is  not  properly  brought,  and  that  the  fame  be, 
and  is  hereby  rejefted." 
Thus  was  the  great  queftion,  as  to  the  competency  of  appeals  from 

the  court  of  jufticiary,  at  laft  determined  in  the  negative.    In  order 
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to  explain  the  grounds  of  this  judgement,  fome  pains  have  been  ta- 
ken to  collecl  fuch  materials  as  feemed  moft  proper  for  that  purpofc. 
The  learned  author  of  the  Hiftorical  Law-trads,  firft  printed  in 
1758,  exprelTes  himfelf  upon  this  fubje<3:  as  follows,  vol.  i.  p.  420. 
421.  422.."  The  Houfe  of  Lords  is  undoubtedly  a  court  of  appeal 
with  refpedt  to  the  three  fpvereign  courts  in  this  country.  There 
are  appeals  daily  from  the  court  of  feffion.  Appeals  from  the 
court  of  juftieiary  have  hitherto  been  rare,  and  probably  will  ne- 
ver become  frequent.  The  proceedings  of  this  court  being  brought 
under  precife  rules,  afford  little  matter  for  an  appeal ;  which,  at 
the  fame  time,  would  be  but  a  partial  remedy,  as  the  verdidl  of 
the  jury  can  never  be  called  in  queftion.  An  appeal,  however, 
from  this  court  is  competent,  as  well  as  froni  the  feffion  j  of  which 
there  is  one  noted  inftance.  The  King's  Advocate,  and  the  pro- 
curator for  the  kirk,  profecuted  the  magiftrates  of  Elgin  before 
the  jufticiary  for  an  atrocious  riot,  fpecifying.  That  being  intruft- 
ed  by  the  minifters  of  Elgin  with  the  keys  of  the  Little  Kirk  of 
Elgin,  inftead  of  reftoring  them,  when  required,  they  had  deliver- 
ed them  to  Mr  Blair  an  Epifcopal  minifler,  by  which  the  efta- 
blifhed  minifters  were  turned  out  of  pofleffion.  In  this  cafe,  the 
following  circumftance  came  to  be  material  to  the  iffiie.  Whether 
the  faid  Little  Kirk  was,  or  was  not,  a  part  of  the  parifh-church  ? 
The  affirmative  being  found  by  the  court  of,  feffion,  to  which  the 
point  of  right  was  remitted,  as  preliminary  to  the  criminal  trial, 
the  magiftrates  entered  an  appeal  from  the  cotut  of  feffion ;  and, 
upon  that  pretext,  craved  from  the  court  of  jufticiary  a  ftay  of 
farther  proceedings  till  the  appeal  fliould  be  difcufled.  The  pro- 
fecutors  oppofcd  this  demand,  founded  on  an  order  of  the  Houfe 
of  Lords,  1 9th  April  1 709,  refolving,  "  That  an  appeal  neither 
ftays  procefs,  nor  fifts  execution,  unlefs  the  appeal  be  received  by 
the  Houfe,  an  order  made  for  the  refpondent  to  anfwer,  and  the 
order  duly  ferved  on  the  refpondent  j"  and  urged.  That  this  not, 
being  done  ill  the  prefent  cafe,  the  court  ought  to  proceed.  This 
court  accordingly  proceeded  in  the  trial  j    and  pronounced  fen- 
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^*  tence,  2d  March  171 3,  ordaining  the  pannels  to  deliver  up  the 
*'  keys  of  the  Little  Kirk,  with  L.  20  of  fine,  and  L.  30  of  expences. 
"  The  defendants,  who>  in  a  criminal  profecution,  are  with  us  call- 
•'  ed  pannels  J  appealed  alfo  from  this  fentence  of  the  court  of  jufti- 
"  ciary :  and  the  fentence  was  reverfed." 

The  procedure  on  Mr  Macintofh's  appeal,  and  that  attempted  by- 
Campbell,  has  been  already  ftated. 

Lieutenant  Ogilvie,  after  he  was  condemned,  made  an  application 
to  the  privy  council  for  a  refpite,  until  he  Ihould  have  an  opportu- 
nity of  prefenting  a  petition  of  appeal,  the  parliament  not  being  fit- 
ting when  fentence  was  pronounced  againfl  him ;  and  a  refpite  was  - 
accordingly  granted,  which  was  afterwards  renewed  • 

Mr  Ogilvie  about  this  time  obtained  an  opinion  from  an  Englifli 
counfel,  Mr  Maccarty,  which  was  publiflied  in  the  news-papers 
and  magazines,  (not  very  properly,  the  queftion  being  in  depend-^ 
cnce) ;  and  is  as  follows  as  to  this  point. 

The  1 9th  article  of  the  Union  confirms  the  jurifdidlion  of  tlie 

court  of  feflion ;  and  in  the  fame  terms  it  confirms  the  jurifdi(5lion 

of  the  court  of  judiciary.  It  mentions  nothing  of  an  appeal  from 
**  the  court  of  feflSon  to  the  Houfe  of  Lords  : — yet  thofe  appeals  are 
•*  frequent.  It  mentions  nothing  for  or  againft  appeals  from  the 
•*  court  of  jufticiary  :  it  certainly  does  not  exclude  them. — There 
*'  lies  an  appeal  from  the  court  of  exchequer  in  Scotland  to  the 
**  Houfe  of  Lords.  To  admit  of  an  appeal  from  the  two  fupreme 
•'  courts  in  Scotland,  where  property  only  is  concerned,  and  not  to 
*^  admit  of  an  appeal  from  the  third  fupreme  court,  where  life,  ho- 
"  nour,  property,  and  pofterity,  is  concerned,  appears  fomewhat 
**  extraordinary. 

"  By  the  fanie  article  of  the  Union,  it  is  enadled.  That  no  caufes  in 
*'  Scotland  be  cognofcible,  or  any  judgement  from  thence  be  recog- 
*'  nofced,  reviewed,  or  altered,  by  the  courts  of  Chancery,  Qucen's- 
*'  bench,  or  Common  Pleas,  or  any  other  court  in  Weftminfter- 
**  hall.  This  negative  claufe  as  to  Weftminfter-hall,  and  the  courts 
**  there,  fecms  to  imply  a  power  of  recognofcing  and  altering  caufes 

"  and 
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•'  and  judgements  in  the  Houfe  of  Lords.     I  think  it  is  the  common 
^*  rule  of  conftrudlion. 

I  believe  there  are  few  inftances  of  appeals  from  the  court  of  ju- 
fticiary  :  but  that  is  not  a  proof  that  fuch  appeal  cannot  lie.  I 
remember  a  petition  of  appeal  was  fent  from  Scotland  in  the  afiair 
of  BarilHale.  There  was  fbme  diiEculty  made  about  prefenting 
the  appeal.  Lord  Bath  was  applied  to  :  but  he  faid,  it  was  a 
branch  of  bufinefs  he  never  meddled  in,  nor  was  he  difpoied  to 
meddle  for  the  future  in  any  public  affair,  unlefs  it  was  fuch  as 
*'  was  of  the  higheft  importance  to  the  nation ;  however,  he  would 
^'  go  to  the  Houfe,  and  mention  it  to  the  Chancellor :  and  in  fome 
days  after,  being  called  upon,  he  faid  he  mentioned  the  affair  to 
the  Chancellor ;  but  that  it  was  unneceffary  to  ftruggle  as  to  the 
petition,  as  the  King,  out  of  his  gracious  difpofition,  would  give 
"  the  fame  relief  that  was  aimed  at  by  the  petition. 

*'  If  there  is  no  way  open  from  the  court  of  jufticiary  to  the  Houfe 
"  of  Lords,  it  is  the  only  court  in  Great  Britain  which  is  not  fub- 
f'  je(5l  to  that  jurifdidion  ;  for  writs  of  error  go  from  the  King*s- 
"  bench  to  the  Houfe  of  Lords,  even  in  cafes  of  high  treafon.     It  is 

"  not  a  Common  praftice,  I  confefs;  but  yet  it  has  been  done. 

**  I.  fee  neither  reafon  nor  law  why  the  proceedings  of  the  court  of 
•*  jufticiary  might  not  fall  under  the  review  of  the  fiipreme  court, 
*'  as  well  as  thofe  of  the  court  of  feflion." 

While  this  cafe  w^s  under  his  Majefty's  confideration,  the  Attor- 
ney-General of  England  was  ordered  to  give  his  opinion  upon  this 
point;  which  he  did,  and  it  imported,  **  That  according  to  his 
^'  knowledge  of  the  Scotch  law,  no  appeal  from  the  court  of  jufti- 
ciary lay,  by  the  law  of  Scotland,  to  the  parliament  of  Scotland, 
upon  the  merits  of  a  capital  offence,  before  the  Union;  and 
**  that  fince  the  Union  it  had  never  been  thought  of,  any  more  than 
**  it  had  been  allowed  in  England." 

The  Lord  Advocate  of  Scotland  was  alfo  diredled  to  give  his  opi- 
nion upon  the  point;  and  his  Lordftiip,  after  examining  the  records 
and  law-books,  and  hearing  counfel  on  the  part  of  Lieutenanf  O- 

gilvie. 


4C 
44 


March  1773*      *^*  Kikg  atgainft  Mcrwson,  &c.  .585 

gilvie,  in  fbpport  of  his  right  of  appealing  from  the  Sentence  of 
death  pronounced  againft  hixti,  made  a  very  elaborate  report  to  the 
fecretary  of  ftate,  putting  a  negative  upon  fuch  appeals. 

This  report  is  nearly  as  follows,  I  having  only  varied  the  expref- 
fion  a  little  in  fbme  pailages,  without  ever  altering  the  fenfe. 

In  one  of  our  oldeft.ftatutes,  Alex.  II.  c.  2.  §  6.  it  is  enadled,  "  That 
**  all  men  conviAed  of  theft  or  flaughter  before  the  jufticiary,  ftiall 
"  be  delivered  to  the  barons,  or  their  bailies,  to  do  juftice  upon  them 
"  in  their  firee  baronies,  without  any  ranibm  or  remedy,  except  the 
**  King's  grace  and  remiffion  happen  to  be  given.**  This  ftatute  is  quo- 
ted as  the  law  by  Sir  James  Balfour^  Prefident  of  the  court  of  Seffion 
in  the  reign  of  Queen  Mary,  tit.  Ju/litx  EyrCy  c.  37.  p.  573.?  and 
by  Sir  John  Skene,  Lord  Regifter  in  the  reign  of  James  VI.  in  his 
treatife.  Of  crimes  and  judges  in  criminal  caufes^  tit.  14.  pari.  y. 
fubjoined  to  his  CoUedlion  of  the  old  books  of  our  law.  Sir  George 
Mackenzie,  Advocate  to  King  Charles  11.  and  our  lateft  writer  ujx>n 
the  criminal  law,  though  he  treats  exprefsly  of  the  jurifdidlion  of 
parliament  in  ciimes,  and  of  the  jurifdidlion  of  the  court  of  jufti- 
ciary,  does  not  give  the  finaileft  hint  of  an  appeal  being  competent 
from  the  judiciary  to  parliament.  Lord  Stair,  in  his  noted  argu- 
ment upon  the  authority  and  jurifcHAion  of  the  Lords  of  Seffion, 
b.  4.  tit.  I.  §  61.  holds  it  as  indilputable,  that  the  Sentences  of  the 
court  of  judiciary  are  £nal,  without  remedy  by  application  to  the 
King  or  parliament.  In  fhort,  there  is  not  in  any  one  book  of  au- 
thority in  our  law  *,  the  leaft  hint  or  infinuation,  that  any  appeal 
lay  from  the  court  of  jufticiary  to  the  parliament  of  Scotland. 

After  a  diligent  fearch  into  the  records  of  the  parliament  of  Scot- 
land, as  far  back  as  they  are  extant,  which,  if  from  the  reign  of 
James  I.  of  Scotland,  no  inilance  of  an  appeal  is  to  be  found  brought 
before  the  parliament,  agaiafl  the  fentences  or  judgements  of  the  court 

*  No  notice  is  here  taken  of  the  paflage  in  the  Hiftorical  Law-traAs  above  traa* 

•  ib^ibed  ;  probably  becaufe  the  opmion  there  given  is  refted  entirely  -upon  the  judge* 

meiiNa  the  cafe  of  Elgin. 

4  E  of 


586  CRIMINAL        C  A  S  E'S.  N^89. 

of  jufticiary.  A  like  fearch  has  been  made  into  the  records  of  that 
court  from  the  1672,  when  it  was  new-modelled  into  its  prefent 
form  J  and  no  trace  of  any  fuch  appeal  has  been  difcovered. 

This  is  flronger  than  the  opinion  of  a  hundred  lawyers ;  becaufe 
it  afccrtains  the  fa(fl,  that  no  fuch  appeal  was  ever  taken ;  and  in  thb 
cafe  the  fadl  afcertains  the  law.  The  inftances  of  capital,  and  other 
fentences,  for  all  forts  of  crimes,  pronounced  by  the  court  of  juftr- 
ciary,  are  innumerable,  and  many  of  them  againft  perfons  of  rank 
and  fortune  j  yet  no  fuch  method  of  fufpending  or  avoiding  theft 
fcntences  ever  was  attempted  ;  which  fhows  ic  has  been  the  univerfal 
opinion  of  the  nation,  and  of  all  lawyers  throughout  fucceeding  2^ 
ges,  that  no  fuch  remedy  was  competent  in  law^ 

There  are  indeed,  in  the  records  of  parliament,  inftances  inalmoft 
every  reign,  of  dooms  of  forfeiture  for  high  treafon,  pajQfed  in  the 
court  of  jufticiary,  being  reverfed  in  parliament.  But  this  appears 
to  be  no  argument,  that  an  appeal  to  parliament  was  competent  a- 
gainft  the  fentences  of  the  court  for  murder,  inceft,,  or  other  crimes,, 
to  ftop  the  execution  of  thefe  fentences^  If  fuch  appeals  had  been 
competent;  many  inftances  muft  neceflarily  have  occurred  of  tkc 
fiibjefts  reforting  to  that  remedy  for  preferving  their  lives. 

The  viciflitudes  of  government  gave  frequent  occafion  to  the  re- 
"verfel  of  dooms  of  forfeiture  for  high  treafon^  Thefe  dooms  were 
often  paffed  in  parliament  as  acts  of  attainder  are  in  England,,  and 
were  as  often  reverfed  in  after  parliaments  by  the  fame  form^  an4  ia 
the  fame  wards,  as  the  reverfals  of  the  dooms  of  forfeiture  pafled  ijx 
the  court  of  jufticiary. 

It  appears  from  the  records  of  the  Jufticiary,  that  the  privy  coun* 
cil  did  often  interpofe  in  the  proceedings  of  the  court  of  jufticiary^ 
by  mitigating  fines '  and  arbitrary  punifliments,  by  reprieving  the 
execution  of  the  fentences  of  that  court,,  by  ordaining  no  fentence  to* 
pafs  upon  vcrdidls,  and  many  other  arbitrary  adls ;  but  every  body 
knows  the  tyranny  and  ufurpation  of  that  court,  more  odious  in  the 
memory  of  Scotchmen  than  the  ftar-chamber  is  in  England.  Sir 
George  Mackenzie^  who  was  long  Advocate  to  Charles  II.  and  as 
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fuch  a  member  of  his'  privy  council,  condemns  many  of  their  nfur- 
pations,  and  lays  it  down  as  clear  law  in  his  Inftitutions,  b.  i.  tit.  3. 
That  they  could  not  remit  capital  punilhments.  To  the  great  hap- 
pinefs  of  the  fubjetCls  of  Scotland,  this  tyrannical  court  was  abolifh- 
ed  by  6^  Ann,  c.  6.  which  enadls,  ^*  That  there  fhall  be  but  one  pri- 
**  vy  council  for  the  kingdom  of  Great  Britain ;  and  that  fuch  privy 
**  council  fhall  have  the  fame  power  as  the  privy  coimcil  of  England 
**  had  at  the  time  of  the  Union,  and  none  other." 

When  the  Revolution  gave  the  people  of  Scotland  an  opportunity  of 
vindicating  .their  rights  and  privileges,  aiid  obtaining  redrefs  of  grie- 
vances, the  eftates  of  parliament,  in  their  claim  of  right  1 689,  do  aflert. 
That  it  is  the  right  and  privilege  of  the  fubjedls,  to  proteft  for  re- 
meid  at  law  to  the  King  and  parliament,  againfl  fentences  pro- 
nounced by  the  Lords  of  Seflion,  provided  the  fame  do  not  flop 
**  execution  of  thefe  fentences."  This  was  thought  necefTary  for  the 
fecurity  of  the  property  of  the  fubjedls ;  and  was  explained  by  the 
after  praAice  to  import  a  right  of  appeal  from  that  court  to  the  high 
court  of  parliament :  but  no  fuch  claim  is  made  as  to  fentences  pro- 
nounced in  the  high  court  of  jufticiary.  The  fafcty  of  the  pubhc  de- 
pended upon  the  fpeedy  trial  and  execution  of  criminals.  The  cri- 
minal law,  and  the  forms  of  trial,  were  more  fixed  and  certain ; 
and,  above  all,  the  fecurity  which  the  fubjeds  had  by  a  jury-trial 
before  the  court  of  jufticiary,  and  their  lafl  refort  in  all  cafes  to  the 
grace  and  mercy  of  the  fovereigu,  were  fu£Gcient  reafons  for  the  e- 
flates  of  parliament  to  leave  the  jurifdidlion  of  that  court  to  remain 
upon  the  fame  footing  as  it  had  flood  from  the  earlieft  period  of  our 
conftitution.  • 

When  the  Union  of  the  two  kingdoms  took  place,  it  was  agreed 
and. enabled  by  the  19th  article  of  that  treaty,  "  That  the  court  of 
feflion  fhall,  after  the  Union,  remain  in  all  time  coming  as  it  was 
then,  conftituted  by  the  laws  of  that  kingdom ;  and  that  the  court 
of  jufliciary  do  alfo  after  the  Union,  and  notwithflanding  thereof, 
remain  within  Scotland,  as  it  is  now  conflituted  by  the  laws  of 
that  kingdom^  and  with  the  fame  authority  and  privileges  as  be- 
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**  fore  Ac  Union ;  fxibje^  neverthelefs  to  fuch  regulations  as  {hall  be 
•*  made  by  the  parliament  of  Great  Britain/' 

At  the  time  of  the  Union,  the  right  of  appeal  from  the  court  of 
ieilion  to  the  parliament  of  Scotland,  as  aicertained  by  the  claim  of 
right,  of  neceffity  devolved  that  appellate  jurifdidlicai  upon  the 
Houfe  of  Peers,  as  the  only  parliamentary  jurifdidlion  known  in 
the  conftitution  of  England  j  and  fuch  jurifdidion  has  been  accor- 
dingly imiformly  exercifed  by  that  high  court,  upon  appeals  from 
the  court  of  feflion,  ever  fince  the  Union.  But  as  no  appeal  was 
competent  from  the  court  of  jufticiary  to  the  parliament  of  Scotland^ 
fo  the  above  article  of  the  Union  appears  to  exclude  the  right  of  ap- 
peal from  the  fentences  or  judgements  of  that  court  to  the  Houfe  of 
Lords ;  and  the  order  of  that  Houfe,  regulating  the  time  .of  prefent- 
ing  appeals  frcan  the  courts  in  Scotland,  muft  be  underftood  to  mean 
fuch  courts  from  which  appeals  could  legally  be  brought  into  that 

Houfe:  and  this  opiniwi  is  ftrongly  fupported  by  the  acquiefcence 
of  the  people  of  Scotland^  from  the  Union  down  to  this  time* 
for,  upon  the  moft  diligent  fearch,  no  inftance  can  be  found  of  an 
appeal  taken  to  the  Houfe  of  Peers  againft  any  fentence  of  death  or 
other  criminal  fentence,  pronounced  in  the  court  of  jufticiary^ 

The  only  cafe  which  feems  to  have  given  rife  to  any  doubt  on  this 
matter,  is  tl^t  of  the  magiftrates  of  Elgin  in  the  171 2.  The  magi- 
ftrates  being  then  of  the  Epifcopal  perfuafion,  had  allowed  the  ufe 
of  a  wafte  part  of  the  old  cathedral  church  of  filgin>  called  the  Uttlc 
Kirk^  adjoining  to  that  part  of  the  cathedral  which  was  made  ufe  of 
for  the  parifh-church,  to  Mr  David  Blair,  an  Epifcopal  miniffcr 
duly  qualified  under  the  adl  of  toleration  of  Queen  Anne  and  had 
fupported  him  in  the  poffef&on  thereof;  upon  which  a  criminal  in- 
di(5lment  was  brought  at  the  inftance  of  Mr  John  Duiodas,  procura- 
tor of  the  church  of  Scotland,  with  concourfe  of  the  Queen's  Advo* 
cate,  againft  the  magiftrates  qf  Elgin  and  Mr  Blair,  before  the  court 
of  jufticiary,  concluding,  That  they  ought  to  be  decerned  to  reftore 
the  poffcffion  to  the  Prefl>yterian  minifter  of  the  pariih,  and  alfo  to- 
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make  payment  of  L.  200  Sterling,  in  name  of  damages-  and  expen* 

CCS. 

It  is  evident  this  queftion  turned  altogether  upon  this,  Whether 
that  wafte  part  of  the  cathedral  was  part  of  the  pariih- church  ?  or  if 
it  belonged  to  the  borough,  and  was  at  the  difpofal  of  the  magiftrates  ? 
which  was  certainly  a  queftion  of  civil  right :  and  nothing  but  the 
heat  of  religious  and  party  zeal  could  have  brought  that  queftion  ta 
trial  by  way  of  criminal  indidtment  before  the  jufticiary.  And  ac- 
cordingly, when  the  relevancy  came  under  the  confideration  of  that 
courts  they  **  flopped  further  procedure,  and  remitted  to  the  Lords 
"  of  Seffion  to  try  and  determine  the  above  prejudicial  queftion  in 
*•  point  of  right.**  The  Lords  of  Seflion  accwdingly  did  fb  ;  and 
found.  That  the  place  in  queftion  was  part  of  the  pajifli-church. 

Againft  this  judgement  the  magiftrates  appealed  to  the  Houfe  of 
Peers  j  and  during  the  pendency  of  that,  appeal,  the  profecutors  in- 
jGfted  in  their  criminal  adion  before  the  cotirt  of  jufticiary.  The 
magiftrates  pleaded  the  pendency  of  their  appeal  upon  the  prejudi- 
cial queftion  of  civit  right;  but  the  court  of  julHciary  thought  fit  to- 
proceed ;  and  a  verdid  was  returned,  finding  it  proved,  "  That  the 
eftabliftied  minifter  had  the  ppffeffion  of  the  Little  Kirk  in  que- 
ftion, and  that  the  magiftrates,  and  Mr  Blair,  the  Epifcopal  mi- 
nifter, took  pofleflion  thereof.'*  And  upon  this  verdict  the  Lords 
of  jufticiary  decreed  the  defendants  to  put  the  eftablifhed  minifter 
in  pofleflion  of  the  faid  Little  Kirk,  and  to  pay  Mr  John  Dundas, 
procurator  for  the  church,  L.  50  of  cofls  j  and  fined  the  defendants 
in  L.  20  Sterling  for  her  Majefty's  ufe.  • 

The  defendants .  appealed  againft  this  fentence  to  the  Houfe  of 
Peers,  where  the  prejudicial  queftion ,  of  civil  right  was  depending 
upon  the  appeal  from  the  court  of  fefTion  j  and  both  appeals  having 
been  heard  in  the  Houfe  of  Peers  upon  the  3d  of  July  1713,  their 
Lordfhips  ordered  and  adjudged,  "  That  the  aforefaid  fentences  of 
"  the  court  of  feflion  and  court  of  jufticiary,  appealed  from,  be  re- 
•*  verfedj  and  ordered  and  adjudged,  that  the  appellants  be  quieted 
*^  in  the  poiTeffion  of  the  Little  Church  in  Elgin,  being  no  part  of 
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**  the  parifli-ch\irch ;  and  that  the  refpondents  do  repay  them  the 
**  cofts  and  fine  adjudged  by  the  fentence  of  the  Lords  of  Jufti- 

Clary  *. 

This  cafe  is  not  a  precedent  for  appeals  infuch  qtiejiioiis  as  the  prc^ 
fcnt ;  for  the  original  appeal  to  the  Houfe  of  Peers  was  from  the  courc 
of  feffion,  upon  a  point  of  civil  right ;  and  though  the  court  of  ju- 
fticijify,  pending  that  ^ppe;?il,  proceeded  in  the  criminal  adlion,  and 
decreed  damages  and  a  fine  againft  the  appellants,  on  the  footing  of 
the  interlocutor  of  the  court  of  feflipi:!  appealed  from ;  yet  when  the 
Houfe  of  Peers  reverfed  the  interlocutor  of  the  feffion  upon  the  point 
of  civil  right,  it  behoved  them,  necefTarily,  -for  the  fake  of  juftice, 
aixd  for  explicating  their  own  jurifdi<5lion,  lil^ewife  to  reverfe.  the 
fentence  pf  the  court  of  judiciary,  founded  on  the  interlocutor  of  the 
court  of  feffion.  And  af  cprdingly  this  judgejnent  of  the  Houfe  of 
Peers  has  not  been  confidcred  by  the  fubjedls  of  Scotland  as  a  prece^ 
dent  for  appealing  from  any  fentence  of  death,  or  other  criminal  fen- 
tence  of  the  court  pf  jtjfliciary. 

One  attempt  was  piade  in  the  year  1 754,  in  the  cafe  of  Macdo- 
nald  of  Barifdale,  [N°  63J,  to  bring  an  appeal  from  a  fentence  of 
death  pronounced  againft  him,  upon  the  adl  of  attainder  pafled  in 
the  1 746.  The  petition  of  appeal  lay  upon  the  table  of  the  Houfe 
of  Peers  fome  days  j  a^d  \i  is  infQrmed  by  thofe  who  had  befl  accefs 
to  know  that  cafe,  that  the  Lprd  Chancellor  advifed  with  the -Duke 
of  Argyle,  then  Lord  Juflice-Qeneral  of  Scotland,  the  Attorney-Ge- 
neral, and  the  Lord  Advocate ;  and  they  were  all  of  opinion  the  ap- 
peal was  ©ot  competent.     Itis  certain  the  petition  of  appeal  was  ne-^ 

•  His  Lordfhip  fays,  he  g^ves  the  hiftory  of  this  cafe  from  the  record  of  the  court 
of  jufticiary,  as  he  hacj  not  the  printed  cafes  before  the  Houfe  of  Peers.  Being  dc- 
iirous  to  learn  whether  any  objeftion  had  been  ftated  againft  the  competency  of  the 
appeal  in  the  cafe  for  the  refpondents,  I  caufed  fearch  be  made  for  the  printed  cafes 
IB  that  caufe,  both  here  and  at  London  ;  but  in  vain.  There  is  no  colleftion  of  ap- 
peal-cafes here  that  goes  fo  far  back.  One  that  does  was  found  in  London,  and  cxar 
n^incd ;  but  to  no  purpofc  :  (o  ih^t  th^  probability  is,  thf  re  were  no  printed  cafes  in 
lliat  queftioun 

« 
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ver  moved:  but  as  the  public  juftice  was  then  appeafed  by  former 
executions  long  before  that  time,  and  in  refpedl  of  the  mod  com- 
pafHonable  circumftances  which  attended  that  cafe,  particularly  the 
youth  of  Barifdale,  and  his  plea  of  a  talis  qualis  furrender  to  a  ju- 
ftice of  peace,  in  terms  of  the  adl  of  attainder,  his  late  Majefty  was 
pleafed  to  refpite  execution  of  the  fentence  till  his  pleafure  was  fur- 
ther known ;  and  Barifdale  was  afterwards  pardoned  by  his  prefent 
Majefty. 

Every  argument  of  expediency  flxikes  againft  appeals  fuch  as  that 
now  under  confideration*  The  public  fafety  often  depends  upon 
the  fpeedy  trial  and  execution  of  criminals.  The  late  ftatute  of 
Geo.  II.  fliows  this  to  be  the  idea  of  the  legiflature.  If  every  crimi- 
nal in  Scotland  may  appeal  to  the  Houfe  of  Peers  againft  a  fentence 
of  death  following  upon  the  verdidl  of  his  country,  or  apply  to  his 
Majefty,  during  the  recefs  of  parliament,  to  refpite  execution,  till  be 
have  an  opportunity  of  prefenting  his  petition  of  appeal,  upon  falfe 
and  frivolous  pleas,  in  arreft  of  judgement,  over-ruled  by  the  courts 
as  in  this  cafe,  the  criminal  juftice  of  this  part  of  the  kingdom  can- 
not proceed.  Such  appeals  would  be  moft  embarraffing  to  the  coupt 
of  jufticiary,  and  neceflarily  force  them  upon  the  ftiidy  of  a  new 
fyftem  of  criminal  law  and  forms,  which  they  have  had  no  occafioa 
to  know  or  confider.  And  if  fuch  appeals  be  competent  to  the  crimi- 
nal convi(fted,  they  muft  alfo  be  competent  to  the  private  profecutor, 
or  the  King's  Advocate,  when  they  apprehend  they  have  reafbn  to 
complain  of  the  fcntences  of  the  court  of  jufticiary.  Many  other  dif- 
ficulties muft  arife,  which  would  render  this  new  jurifdi(5lion  of  the 
Houle  of  Peers  inextricable,  and  hurtful  to  the  due  courfe  of  crimir- 
nal  jurifdidion,  in  which  the  public  fafety  is  fo  much  interefted." 

When  Murdifon  and  Miller's  appeal  was  argued  before  the  conv- 
.  mittee  of  the  Houfe  of  Peers,  their  counfel,  in  their  pleadings,  tqt 
fcrred  to  all  the  cafes  which  had  been  quoted  by  Mr  Macintofti  on 
the  occafion  formerly  mentioned ;  but  no  regard  was  paid  to  them, 
partly  becaufe  they  were  held  to  relate  only  to  high  treafon  and  for- 
feitures^ as  to  which  the  committee .  were  of  opinion  there  had  been; 
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fome  peculiarity  in  the  common  law  of  Scotland ;  but  chiefly  becaufe 
none  of  them  Were  in  the  proper  form  of  an  appe^,  but  all  in  the 
form  of  a  redudlion,  which  is  a  fpecies  of  original  action,  in  whidi 
new  fadls,  and  new  proofs,  can  be  admitted^  that  were  not  before 

the  inferior  covirt. 

The  committee  did  not  enter  upon  the  coniideration  of  the  confti- 
tution  of  the  court  of  jufticiary  in  ancient  times,  (when  the  counfel 
for  the  appellants  thought  they  had  clearly  IJiown  an  appeal  lay), 
but  took  up  ..the  conftitution  of  the  court  at  the  Union,  a$  aflbrding 
a  rule  for  all  after  times,  and  confidercd  the  conftitution  at  that  time 
as  afcertaincd  by  confiietudinary  law ;  which  was  deduced  from  two 
circumftances :  imo^  The  waat  of  a  fingle  inftance  of  a  proper  ap- 
peal in  the  records  of  the  parliament  of  Scotland ;  2^6,  The  practice 
of  executing  fentences  in  Scotland  upon  very  fhort  indticU^  and  the 
abfolute  neceiBty  in  many  cafes  of  executing  them  within  three  funs, 
which  was  held  to  be  incompatible  with  the  right  of  appealing. 

This^  however,  did  not  appear  quite  fatisfadlOTy  to  ibme,  who 
thought  die  firft  ground  was  only  a  negative  kind  of  evidence, 
which  could  not  abrogate  a  right  that  had  once  exifted  in  the  fubjed; 
and  the  fecond  might,  with  equal  propriety,  be  urged,  to  evince, 
that  there  was  no  fuch  prerogative  in  the  crown  as  that  of  pardour- 

ing  after  fentenc^* 

The  diftin<aion  made  by  our  lawyers  between  remiflions Vx  gratia^ 
and  thofe  exjujlittay  was  urged  in  favour  of  the  right  of  appealing  j 
and  fome  quotations  were  read,  to  fhow,  that  remiflions  ex  juftitia 
were  obtaitied  by  the  way  of  redudUon  in  parliament*  The  diftino 
tion  was  acknowledged ;  and  it  was  allowed,  that  cafes  might  occur, 
in  which  a  remrfEon  miglit  be  demanded  exdebitojujitue ;  but  it  was 
faid,  that  fince  the  Union,  the  King  in  council  was  the  court  in 
which  this  debifum  ju/HtU  was  to  be  made  effedlual. 

The  appeal,  in  this  cafe  of  Murdifon  and  Miller,  was  (it  is  in- 
formed) difmiffed  upon  the  general  principle.  That  an  appeal  to  the 
Houfe  of  Peers,  from  a  judgement  of  the  court  of  jufticiary,  is  in 
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fxo  caie  competent^   without  diftinguifhing  whether  the  judgement 
had  proceeded  on  the  verdi(5l  of  a  jury  or  not. 

It  is  evident,  however,  that  the  latter  part  of  the  reafoning  in  the 
Lord  Advocate's  report,  by  no  means  concludes,  that  in  no  cafe 
fhould  an  appeal  he  received ;  and  it  is  plain,  either  that  the  judge- 
ment of  the  Houfc  of  Peers  in  the  cafe  of  Elgin  was  vrrong,  or 
that  vctfomc  cafes  an  appeal  is  competent.  Surely  the  court  of  fef^ 
fion  could  not  r^verfe,  in  order  to  explicate  its  jurxfdiSlion^  a  jud^-? 
snent  of  the  jufticiary ;  neither  could  the  Houfe  of  Peers,  if  it  had 
no  appellate  jurifdidlion  whatever  in  criminal  cafes.  If  it  be  once 
eftablifhed,  that  an  appeal  is  not  ahfoiutely  incompetent,  how  is  the 
line  to  be  drawn,  as  there  is  no  ftatute  to  regulate  the  matter  ? 

In  many  cafes,  there  is  as  much  realbn  for  receiving  an  appeal  from 
the  jufticiary  as  from  the  feffion.  Both  courts  may  review  the  fcntcnces 
of  inferior  judges,  inflidking  an  arbitrary  puniihment  without  a  jury. 
If  the  court  of  feflion  review  fuch  fentence,  it  is  certain  an  appeal  may 
-be  entered  againft  their  judgement.  Why  then  fliould  it  not  be  comt- 
petent  when  the  jufticiary  reviews  fuch  a  fentence?  The  Lords  of 
Juftidary  are  Lords  of  Seflion  too ;  and  if  they  be  fuppofed  fallible  in 
the  one  charadler,  why  not  in  the  other  ? 

If  this  matter  could  be  regulated  by  a  ftatute,  it  certainly  fliould. 
To  allow  appeals  in  every  cafe  would  put  an  end  to  criminal  ju- 
rifdi<^ion  in  this  country ;  but  to  reje<ft  them  in  every  cafe,  feems  to 
be  dangerous*  The  competency  of  an  application  to  the  crown,  is 
not  a  fufficient  anfwer :  for  the  crown  can  only  renfit  punifhments  ; 
it  cannot  reverfe  a  judgement  of  the  jufticiary  iuftaining  themfelves 
Judges,  when  they  have  no  juriftliAion ;  diimifling  a  libel  that  ought 
to  have  been  fent  to  a  jury ;  or  abfolving  a  perfon  as  innocent  who 
had  been  found  guilty  by  his  country. 

Befides,  this  anfwer  takes  it  for  granted,  ths^t  the  crown  will  al- 
ways be  uninfluenced  and  impartial.  This  may,  and  indeed  muft,  be 
fuppofed  of  the  Houfe  of  Lords,  which  is  the  laft  refort  in  the  ordi- 
nary courfe  of  juftice :  but  it  is  incongruous  in  the  eye  of  law,  to 
fuppofe  the  crown  impartial  in  any  of  the  criminal  cafes  brought 
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before  the  jufticiary,  as  by  the  conftitution  it  ihuft  be  a  party  to 
every  one'  of  them;  and  in  point  of  faxSl,  it  cannot  be^  dif^ 
pnted,  that  in  political  times,  the  crown   i»  not  only  apparently, 

but  really  interefted,  in  criminal  profecutions.     Suppofe-  then,  that 

« 

a  man  has  been  brought  to  trial  for  his  life  by  the  King's  Advocate 
for  a  political  crime,  or  from  political  refentment,  and  that  the  jury 
has  returned  2ifpecial  vierdi6l,  upon  which  the  jufticiary  has  condemn^ 
cd  him  to  death  ;  why  fhould  not  that  man  have  an  appeal  to  the 
Lords  of  parliament  ?  It  cannot  be  refufed  hinx  from  refpe<5l  to  the 
verdidl  of  a  jury ;  for  guilt  has  not  been  fixed  upon  him  by  the 
voice  of  his  peers,  but  by  the  determination  of  judges.  It  can- 
not be  refufed  him  upon  a  fuppofed  infallibility  in  thofe  judges;  for 
if  fifteen  Lords  of  Seflion  be  deemed  fallible,  fix  o£  them  furely 
muft  at  leaft  be  equally  fo.  It  cannot  be  refufed  him  on  account  of 
the  infignificancy  of  the  queftion  ;  for  the  life  of  a  man  is  far  more 
precious  than  his  property.  It  can  be  refufed,  therefore,  only  on 
this  pretence,  that  he  will  obtain  relief  from  the  crown  if  he  de- 
ferves  it.  But  how  can  a  man  expect  juftice  from  his  party, 
or  mercy  from  his  enemy  ?  A  jealoufy  of  the  crown  has  given  birth 
to  many  forms,  regulations,  and  decifions,  which,  but  for  it,  never 
would,  and  never  ought  to,  have  exifted.  Surely  therefore  it  fliould 
not  be  overlooked  in  this  very  important  queftion,  as  to  the  compe- 
tency of  appeals  in  criminal  matters.  Many  cafes  may  be  figured^ 
in  which  appeals  ought  ta  be  received ;  and  therefore  it  were  to  be 
wifhed,  that  a  ftatute  could  be  framed,  which  would  make  way  for 
them  on  proper  occafions,  and  at  the  fame  time  prevent  fiich  right 
from  being  abufed  :  but  that,  it  muft  be  confeiTed,  would  be  no 
•  eafy  talk. 

A^.^.  Murdifon  and  Miller  were  executed  in  terms  of  the  fentence 
of  the  court  of  jufticiary. 

AEl^  Adv.  Solicitor,  et  alii,  Alt.  Lockhart,  Macqucep,  Rae,  Wight,  Maclau- 

cin,,  Crofbj,  Blair. 
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N*9Q,  .  Afoy  1773. 

His  Majesty's  Advocate, 

AGAINST 

Callum  Macgregor  nlias  John  Grant, 
Vicennial  prefcription  of  crimes. 

HE  was  indifted  before  the  circuit-court  held  at  Aberdeen  in 
fjpring  1773,  for  the  murder  of  John  Stewart  tenant  in  Aber- 
gairn,  on  the.  25th  day  of  December  1 747. 

He,  in  bar  of  the  profecution,  pleaded  prefcription ;  and  as  this 
was  an  important,  and  hitherto  undecided  point,  the  advocate-de- 
pute deferted  the  diet,  and  the  prifoner  was  recommitted  upon  a 
new  warrant,  in  order  that  the  queftion  might  be  argued  before  the 
whole  court  at  Edinburgh. 

m 

Accordingly  he  was  tranfported  to  Edinburgh,  and  ferved  with  a 
new  indidhnent*  '    • 

When  he  was  brought  to  the  bar,  his  counfel  ftated  to  the  court. 
That  the  pannel  was  not  guilty,  and  had  never  betrayed  any  fymp- 
tom  of  guilt ;  that  a  period  of  twenty-five  years  had  elapfed  fince  the 
alledged  commiilion  of  the  crime ;  during  which  he  had  lived  in  the 
country,  and  appeared  in  public,  following  his  bufinefs  induftriouf- 
ly,  and  maintaining  a  feir  charaiSler.  He  indeed  had  changed  his 
name  ;  but  that  he  was  obliged  to  do  by  law ;  and  he  .once  kept  out 
of  the  way  for  fome  time  for  fear  of  being  prefled :  That  he  had  ne- 
ver al^fconded,  nor  had  a  warrant  been  ever  executed  againft  him, 
(but  it  feemed  to  be  admitted,  that  one  had  been  taken  out) :  That 
however  confcious  he  might  be  of  his  innocence,  and  however  cer-  1 

tain,  that  he  could  not  be  convidled  by  fair  proof,  yet  they  thought 
it  their,  duty  to  plead  the  defence  of  prefcription,  which  arofe  from 
the  ihowing  of  the  indi(5lment  itfelf,  the  fadt  being  charged  as  com- 
mitted on  the  evening  of  the  25th  of  December  1 747,  no  lefs  than 
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twenty-five  years  and  two  months  prior  to  his  commitment  in  order 
to  trial.  And  in  fupport  of  this  plea,  they  argued,  That  the  Roman 
law,  in  all  queftions  not  fixed  by  the  Municipal  law,  was  part  of  the 
law  of  Scotland;  Mackenzie,  Crim.  tit.  i..§  3;  and  that  by  the  Ro- 
man law,  crimes  prefcribed  in  twenty  years.  For  proof  of  which 
pofition,  they  referred  to  I.  12.  C.  Ad  teg.  Q>r.  defalfts^  "  Querela  fal- 
**  fi  temporalibus  praefcriptionibus  non  excluditur,  nifi  viginti  an- 
"  norum  exceptione,  ficut  caetera  quoque  fere  crimina;'*  Matth^us^ 
De  crim.  tit.  19.  cap.  4.  §  !• 

Anfwered.  The  principles  of  the  Ciril  Law  ate  much  eftcemed  widi 
us,  and  are  often  refdrted  to  in  courts  of  jufticc ;  but  it  was  never 
underftood,  that  the  prefcfiptions  of  die  Civil  Law  were  to  be  held 
the  law  of  Scotland,  widiout  halving  been  adopted  by  our  legifiatore, 
or  by  ufage. 

The  law  df  the  code  #eferrtd  to,  does  Aot  juftily  the  opinion,  thar 
a  vicetmial  prifcriptioi^,  aS  lo  crimes,  was  acknowledged  by  the 
Roman  law.  Had  that  been  the  cafe,  it  would  have  been  laid  down 
exprefsly  and  clearly  under  a  proper  title  * :  but  the  law  relied 
upon,  is  found  in  a  place  where  no  perfon  would  dunk  of  looking 
for  it,  viz.  under  the  title,  Ad  kg.  C&rH.  dcf^lfis.  But  further,  the 
wordy^r^,  ih  the  laW  referred  to,  clearly  imports,  that  the  vicennial 
prefcription  flbould  only  take  place  in  falfehoods,  as-  it  did  in  tno/l  o^ 
ther  crimes,  without  neceflkrily  including  the  crimina  graviwcu 

The  dodtors  difier  in  opinion  Upon  this  queftion  of  the  Roman* 
law.  Carp2ovius,  far.  3.  quaji.  141.  §  52*  aflerts.  That  the  vicen- 
nial prefcription  does  not  extend  to  parricide,  aflafiination,  and  other 
enormous  crimes  ;  but  that  a^ion  againft  them  is  perpetctaL  That 
this  is  the  cafe  as  to  piracy,  is  clear  from  the  following  text:  "  Eo- 
**  dem  qui  paricidii  poena  teneri  poffunt,  femper  accufatio  permil> 
•*  titur ;"  which  Matthaeus  reconciles  to  his  opinion  in  this  manner  v 
**  Semper  id  eft  vicennium  ufque  quod  in  criminibus  longiflimum 
**  tempus  efle  nefcitur."     Firft,  fuppofing  the  vicennial  prefcrip- 

*  So  it  would,  had  the  compilation  called  the  Corpus  Juris  beea  trierably  ezecu«^ 
ted  i  but  it  is  a  coofu&d,  hnperft^y  and  inconfiftcnt  mafs» 
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tion  to  be  univerfal  as  to  all  crimes,  and  then  limiting  the  word 
femper  to  twenty  years.     But  it  is  furely  much  more  natural  to  fup-' 
pofe  the  law  meant  to  diftinguilh  between  enormous  crimes  and  Icf- 
fer  offences. 

However,  it  is  evidently  a  doubtful  point,  whether  fuch  a  pref crip- 
tion  took  place  in  the  Roman  law ;  and  therefore  it  is  not  to  be  fup- 
pofed^  our  judges,  however  fond  of  that  law,  would  adopt  a  difpu- 
ted  part  of  it. 

Prefcription  is  not  mentioned  in  any  of  our  ancient  law-books.  It 
was  introduced  by  the  a<5l  1469,  c  28.  as  to  obligations,  and  after- 
wards extended  to  perfonal  and  real .  rights.-  The  punifliment  of 
murder  was  a  part  of  the  Common  law,  and  treated  of  in  our  mofl 
ancient  law-books  j  and  its  punifhment  fixed  by  ftatutes.  If  then 
the  punifhment  of  murder  be  a  part  of  the  Common  law,  and  pre- 
fcription merely  the  creatvire  of  flatute,  can  it  be  thought,  that  a  vi- 
cennial prefcription  of  crimes,  a  matter  of  the  firft  importance^ 
would  be  received  as  part  of  our  law,  v^ithout  being  fo  much  a& 
mentioned  in  any  flatute,  when  every  prefcription,  even  the  mofl 
infignificant,  has  been  introduced  by  pofitive  enadlment. 

Mackenzie,  in  his  title.  Of  prefcription  in  crimes^  ftates  it  as  a 
doubt,  whether  any  fuch  jjrefcription  is  admitted  with  us ;  and,  af- 
ter giving  the  argmnent  on  both  fides,  concludes,  "  And  to  this  opi-^ 
nion  (that  the  vicennial  prefcription  takes  place)  I  rather  incline.'*^ 
But  he  admits,  that  there  is  no  inflance  of  the  defence  being  fuftain- 
cd ;  on  the  contrary,  he  fays,  crimes  of  an  old  date,  e^en  after  forty 
years^  have  been  punifhed.  His  opinion,  therefore,  confidering 
how  it  is  expreflcd,  is  of  little  confequence.  Nor  is  that  of  Forbes 
and  of  Erfkine  of  fiifficient  weight  to  introduce  fiich  a  prefcription » 
Fountainhall  fays  exprefsly  we  have  it  not,  7th  November  1682. 

Upon  looking  into  the  records,  feveral  cafes  have  been  found,  in 
which  profecutions  were  fuflained  for  crimes  committed  at  the  di- 
fiance  of  forty  years.  Thus  Ifabel  Young,  in  1629,  was  in- 
didled  for  various  adls  of  forcery,  or  witchcraft,  at  the  diflance  of 
forty  years  j  fhe  was  found  guilty^  and  fentenced  to  be  worried 
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(ftrangled)  at  a  {lake,  and  afterwards  burnt  to  afhes  on  the  Caftle- 
hill.  A  like  fentence  was  pronounced,  3d  July  1629,  againft  A- 
lexander  Drummond,  who  was  accufed  and  convidled  of  being  a 
manifeft  forcerer  "  fifty  years  bygone.!'  As  alfo  againft  John  Brugh, 
accufed  and  convic^led  of  having  been  thirty-fix  years  In  the  devil's 
fervice,  8cc.  In  1 644,  the  court  found  a  libel  relevant  againft  Ag- 
nes Finnic,  which  charged  her  with  being  in  continual  fociety  and 
company  with  the  devil  for  twenty-eight  years.  In  December  1 649, 
James  Wilfon  was  fentenced  to  be  beheaded  for  inceft  committed  a-^ 
bout  thirty-five  years  ago.  In  April  1 670,  Major  Weir  and  his  fitter 
were  condemned,  &c.  (SeeN^i,).  In  April  1670,  William  Bruce 
was  indidled  for  the  crimes  of  theft,  robbery,  and  murder,  com- 
mitted from  1640  down  to  1661 ;  the  juftices  found  the  libel  rele- 
vant, and  the  jury  found  him  guilty.  In  September  1678,  Ifabel 
Elliot,  and  nine  others,  were  indided  for  witchcraft  j  Marion  Veitch, 
one  of  them,  is  charged  with  having  entered  into  the  devil's  fervice 
in  1650  or  1 65 1,  and  the  libel  was  found  relevant. 

By  the  law  of  England,  there  is  no  prefcription  of  greater  crimes, 
particularly  murder.  William  Andrew  Home  was  conviiSled  at  the 
Nottingham  aflizes  in  Auguft  1759  for  the  murder  of  a  child  in  the 
year  1724.  This  is  taken  notice  of  in  Smbllet's  hiftory,  vol.  3.  p.  325. 
and  iri  the  Annual  Regifter  for  the  year  175-9. — The  law  of  God, 
upon  which  all  our  indi<5lments  for  this  crime  are  laid,  is  exprefs  a- 
gainft  murder,  aud  mentions  no  prefcription. 

As  to  expediency,  much  has  been  faid  on  the  part  of  the  prifpner . 
as  to  the  danger  of  allowing  *trials  to  be  brought  at  diftant  peripds. 
If  the  trial  goes  on,  the  profecutor  will  be  able  fully  to  juftify  his 
condudl  in  bringing  the  profecution  ;  but  to  ftate  his  reafons  here 
would  be  unfair  to  the  prifoner.  He  willies  the  prifoner  may  be 
viewed  in  the  moft  favourable  point  of  light,  that  nothing  may  en- 
ter into  confideratLon  but  the  general  queftion.  If  that  be  unfettled, 
and  the  court  think  they  have  a  difcretionary  power  of  ^fixing  it  as 
fhey  pleafe,  confiderations  of  expediency  may  very  properly  be  at- 
tended to;  but  the  profecutor  cannot  help  thinking,  that  tliey  fbrike 

* 
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againft  this  defence ;  for  nothing  can  more  contribute*  to  prevent 
murder,  and  other  heinous  crimes,  than  a  belief,  that;  no  length  of 
time  will  expiate  them  in  this  world,  and  that  puniflunent  will  be 
inflic5ted  for  them  whenever  they  are  difcovered,  at  whatever  di- 
ftance  of  time.  This  feems  to  overbalance  all  the  inconveniencies 
that  have  been  figured.  For  his  Majefty's  Advocate,  intrufted  with 
the  power  of  profecuting  ad  vindi^am  pnbUcam^  can  never  efFedlual- 
ly  abufe  that  power,  until  the  judges  and  juries  in  this  country  Ihall 
concur  with  him ;  whigh,  if  ever  they  have  done,  there  is  great 
reafon  to  hope  they  will  never  do  fb  again. 

Replied  for  the  pannel,  The  extincSlion  of  acHiions  and  obligations 
by  the  lapfeof  time,  is  founded  in  natural  law;  and  accordingly  it 
is  taken  notice  of  by  all  the  writers  on  that  fubjedl.  Our  adl  1 649 
is  declaratory  of  the  Common  law.     See  Mackenzie's  obfervations  on 

it;  Stair,  h.  2.  tit.  I2.;  Bankton,  vol.2,  p.  165. Prefcription  is 

treated  of  in  feveral  of  our  ancient  law-books,  particularly  Balfour 
and  Spottifwoode ;  and  it  is  believed  there  are  Common-law  prefcrip- 
tions  in  England. 

The  Romans  had  various  prefcriptiona.  We  did  not  think  proper 
to  adopt  all  their  diftindlions ;  and  on  this  account,  perhaps*  our 
ftatutgs  were  made  as  to  prefcription  in  civil  rights,  founded  on  the 
general  principles  of  the  Roman  law,  but  varying  the  mode  of  it. 
The  /.  12.  C.  Ad  kg.  Cor.  de  falfisy  is  exprefs  as  to  the  vicennial  pre- 
scription of  crimes.  The  word  fere  alludes  to  certain  crimes  which 
were  ^xtinguifhed  by  a  fhorter  prefcription^  as  adultery,  peculation, 
&c.  *  The  explanation  given  by  Mattha:us  of  the  word  fejnper^  is 
Supported  by  the  analogy  of  civil  adlions,  which  were  called  perpe- 
tual^ when  they  lafted  thirty  years ;  and  Voet  lays  down  the  fame   ' 

*  So  Sand'c  and  fbme  other doftors  pretend;  but  it  is  evident  fuch  is  not  the 
meaning  of  the  exprcffion.  The  long  prefcription  of  twenty  years  is  contrafted  in  the 
law  with  the  fhorter  prcferiptions,  which  are  called  temporales.  The  law  fays,  profe- 
cutions  for  falfehood  are  not  cut  off  by  any  of  the  fliort  prcferiptions,  but  only  by 
the  long  one,  by  xf  hich  almoft  all  crimes  arc  fopited  ;  confequently,  it  is  clear  the 
law  acknowledges  there  are  fome  crimes  aftionable  even  after  that  period. 

/-  dbdrine, 


6oo  CRIMINAL        CASES.  N^9«. 

dodrinc,  lib.  48.  tit.  14.  §  6.j  Perczius,  lib.  9.  tit.  %.  §  18.;  Cuja- 
cius,  vol.  4.  Coll.  N°  1338;    Clarus  Farinaceus  Hcineccius,  lib.  44. 

tit.  3.  §  370.  &c. Some  of  the  exceptions  mentioned  by  Carpzo- 

vius  have  a  foundation  in  the  Civil  law ;  but  he  goes .  too  far,  ^n^hen 
he  brings  in  crimina  enormia  in  general  j  for  he  gives  no  authority 
from  the  Civil  law^  as  to  thefe,  and  he  is  condemned  by  all  the  odier 
writers. 

The  law  of  France  is  explicit  upon  this  point,  Journal  des  audiencesj 
vol.  5.  6th  July  1703  ;    in  which  cafe  it  was  found,  That  the  vi- 
cennial prefcription  took  place,  and  was  not  interrupted  by  a  fen- 
tence  in  abfence,  unlefs  it  had  been  executed  by  hanging  the  party 
in  effigy.     The  reafons  given  are,  **  imOy  Parce  que  celm  qui  pen- 
dant un  fi  long  intervale  a  porte  fon  crime,  et  T inquietude  d'etre 
pourfuivi,  eft  repute  aflcz  puni ;  2doj  Parce  que  pendant  ce  terns 
les  preuves  qu'  il  pouvoit  avoir  de  fon  innocence  peuvent  avoir  de- 
peri  ;  qu'  au  contrair  un  accufateur  pourroit  fe  iervir  de  ce  tems 
pour  pratiquer  des  preuves ;  et  on  prefume  toujours  pour  Y  inno- 
cence ;  on  regarde  comme  favorable  tout  ce  qui  va  k  la  decharge.** 
And  the  fame  judgement  was  given,  9th  July  1 706,  and  26th  Au- 
guft  1 707.    See  too  Le  Maitre's  Pleadings,  p.  507.  and  Dennifart's 
Decifions,  voce  Crime. 

The  Roman  law  is  one  of  the  fountains  of  our  jurifprudence ;  and 
in  reality  a  part  of  it,  where  our  own  ftatutes  and  cuftoms  are  fi- 
lent;  Mack.  Injl.  b.  i.  tit.  i.  §  7.  &41.;  Crim.  tit.  i.  §  3.  From 
which  it  appears,  that  the  Civil  law  was  the  great  rule  with  us  as  to 
crimes ;  and  the  article  of  Prefcription  of  crimes,  is  one  of  thofe  we 
have  taken  from  it.  Mackenzie  has  an  exprefs  title  upon  this,  in 
which  he  delivers  his  opinion  very  clearly ;  and  to  the  fame  purpofe, 
Forbes,  Inft.  vol.  2.  p.  2i,;  Erfkine,  in  his  late  treatife,  b.  4.  tit. 4. 
§  109.,  And  it  is  remarkable,  that  every  prefcription  introduced  by 
ftatute  in  criminal  matters  has  always  been  for  a  lefs  period  than 
twenty  years ;  which  fhows  that  it  has  been  reckoned  the  pf^tfctiptis 
hngijftmi  temporis. 

None  of  the  cafes  iquoted  by  the  profecutor  impugn  this  dodlrine. 

Witchcraft 
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Witchcraft  is  a  crimen  continuum ;  and  in  fuch  cafes  it  has  been  held 
by  fome  of  the  Civilians,  tliat  prefcription  cannot  operate ;  nor  was 
it  pleaded  in  the  cafe  of  Ifabel  Young,  and  other  unfortunate  wo- 
men, who  fell  a  facrifice  to  the  ignorance  and  prejudices  of  the  times* 
But  no  cafe  has  been  pointed  out,  in  which  a  crime,  confifting  of  a 
fingle  adl,  fuch  as  murder,  had  been  tried,  at  the  diftance  of  twenty 
years  from  the  time  of  its  commiflion  *. 

Some  authors  hold,  that  prefcribed  adls  may  be  brought  in  to  ag- 
gravate other  a<fls  which  are  not  prefcribed ;  and  accordingly  fuch 
prefcribed  adls  were  only  ufed  as  aggravations  in  the  cafe  of  Mac- 
leod  of  Affint,  who  was  tried  in  February  1674,  though  the  prefcri* 
bed  adls  were  by  much  the  moft  important  in  the  charge.  Foim- 
tainhall,  in  the  pafFage  quoted  by  the  profecutor,  is  not  treating  of 
this  queflion  ex  propofito^  but  the  obfervation  is  thrown  out  in  a  fu- 
perficial  manner. 

As  to  the  law  x)f  England,  appeals  of  felony,  at  the  inflance  of 
the  private  party,  prefcribe  in  a  year;  Blackftone,  vol.4,  p.  130.  & 
311  .—The  only  other  form  of  trying  crimes  is  by  prefentment,  or  in-? 
diriment,  upon  the  previous  finding  of  a  grand  jury ;  and  generally, 
in  the  cafe  of  murder,  there  is  another  previous  finding  by  the  co- 
roner s  inqueft.  Thefe  checks  againfl  improper  profecutioiis,  made 
it  not  be  thought  neceflary  in  England  to  have  any  exprefe  limita- 
tion of  criminal  fuits.  At  the  fame  time  Wood,  in  his  Inftitute,  b.  4. 
c.  4.  fays,  "  It  is  to  be  wifhed,  that  in  criminal  cafes  at  the  fuit  of 
**  the  King  there  was  a  limitation  of  time  for  profecution,  efpecially 
**  in  cafes  of  life  and  death."  But  in  Scotland  the  King's  Advocate 
has  an  unlimited  power  of  profecution ;  and  therefore,  if  the  lawyers 
of  England,  where  there  are  fb  many  checks,  vnfh  for  limitations, 
much  more  fhould  thofe  of  this  country. 

The  objedl  of  criminal  profecutions  has  now  long  been  the  pre- 
vention of  future  crimes,  not  the  gratification  of  private  revenge  j 

*  It  was  in  the  cafe  of  Dodds,  20th  Auguft  1663,  for  murder }  but  then  indeed 
he  had  been  outlawed. 
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but  this  objed  of  criminal  jurifdiaion  cannot  be  attained  by  bring- 
ing trials  at  a  great  diftance  of  time,  after  the  offence  has  been  loft 
in  oblivion,  and  the  fuppofed  criminal  has  lived  for  many  years  a 
decent,  inoffenfive,  and  virtuous  life.  The  divine  precept  alluded 
to  by  the  profecutor,  means  no  more  than  that  murder  is  capital ;  a 
propofition  which  was  never  difputed. 

The  dread  of  punifliment  is  no  doubt  one  great  caufe  of  prevent- 
ing crimes ;  but  the  queftion  is,  Whether  it  be  not  fufficient  for  that 
purpofe,  that  the  operation  of  this  dread  not  only  takes  place  before 
the  commiffion  of  the  crime,  but  muft  continue  for  the  long  period 
of  twenty  years  after  ?  and  whether  there  are  not  reafons  of  expe- 
diency that  overbalance  the  confideration  juft  now  mentioned  ?  A 
perfon  who  has  lived  twenty  years  under  the  load  .of  guilt,  has  in 
reality  fufFered  the  moft  excruciating  punifliment ;  and,  as  Macken- 
zie fays,  it  would  be  puniftiing  him  twice  to  bring  him  to  trial  after 
that  period.  A  man  may  fly  from  public  julUce,  but  he  cannot 
from  himfelf.  Cain  was  puniflied  by  putting  a  mark  on  him,  to 
hinder  him  from  being  killed,    in  order  that  he  might  fufler  the 

more. 

If,  on  the  other  hand,  the  accufed  perfon  is  fuppofed  to  be  not 
guilty,  the  confequences  may  be  dreadful, '  if  profecutions  were 
allowed  at  any  diftant  period.  A  man  may  not  know  that  he  is  fuf- 
peaed.  He  may  lofe  the  memory  of  fads  eflential  to  his  defence; 
witnefles  may  die,  may  go  to  diftant  countries,  or  may  forget  cir- 
cimftances ;  fo  that  it  may  be  impradicable  to  prove  alibi  at  a  di- 
ftant period.  Nor  is  it  enough  to  fay,  that  the  chance  is  equal  on 
both  fides,  becaufe  the  profecutor  may  lofe  his  proof  alfo.  This  is 
an  additional  argument  in  favour  of  the  prefcription;  becaufe  it 
points  out  an  additional  inconvenience  from  allowing  profecutions  at 
a  great  diftance  of  time.  Befides,  it  is  a  miftake  to  fay,  that  the 
chance  b  equal;  for  the  profecutor  may  lie  by  until  the  exculpatory 
witnefles  are  dead ; "  he  may  take  his  own  time  :  whereas  no  innocent 
perfon,  not  adually  in  prifon,  ever  thought  ^  going  to  a  court  rf 
juftice,  and  defiring  to  be  profecuted.    If  >  is  expedient  Aat  ^ 
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fubjedls  fliould  be  quieted  as  to  their  properties  and  civil  rights,  af- 
ter the  enjoyment  of  them  for  a  reafbnable  time,  how  much  more 
fo  is  it  that  they  fliould  have  a  fimilar  fccurity  for  their  lives  ? 

To  make  this  the  law  of  Scotland  did  not  require  the  aid  of  a  fta- 
tute,  as  it  is  the  eftabliflied  law  of  nations,  and  a  fundamental  rule 
in  the  Roman  jurifprudence ;  which,  efpecially  in  criminal  matters, 
is  the  great  foundation  of  ours.  The  want  of  a  ftatute  would  go  to 
this,  that  no  length  of  time  would  afford  a  defence.  A  man  at  the 
age  of  eighty  might  be  tried  for  an  offence  committed  when  he  was 
fifteen.  The  age  of  a  patriarch  would  not  exempt  him.  Nay,  pofte- 
rity  itfelf  would  not  be  fafe  : — ^Some  crimes  are  triable  after  the  par- 
ty's death,  fuch  as  fuicide. — His  Majefty's  Advocate  may  bring  a 
trial  of  this  kind  for  a  fadl  committed  fome  hundred  years  ^  ago,  in 
order  to  forfeit  the  family  of  the  fuppofed  delinquent  of  the  move- 
ables that  belonged  to  him.  If  we  have  not  a  vicennial  prefcription^ 
there  is  no  end  or  limitation  of  profecutions. 


OPINIONS. 

AucHiNLECK.  Queftion  new,  and  extremely  nice. — There  is  not^ 
properly  fpeaking,  a  prefcription  here  to  take  away  the  man's  guilt ; 
that  muft  remain.     But  though  the  law  of  God  be  general,  "  That 

« 

"  whofbever  flieddeth  man's  blood,  by  man  fliall  his  blood  be  flied ;" 
yet  exceptions  are  admitted  in  all  civilized  nations  ;  fuch  as  acci- 
dent, felf-defence,  or  flaughter  in  the  field  of  battle :  —  therefore 
competent  for  a  man  accufed  of  murder  to  plead  fuch  defence,  or  de- 
fences of  another  nature,  fuch  as  alibi. — In  juflice  to  our  fellow-citi- 
zens, it  ought  to  be  required,  that  profecutions  fliould  be  brought 
within  fuch  time  as  that  the  perfon  accufed  may  be  able  to  avail 
himfelf  of  thefe  defences. — Self-defence,  for  example,  may  have  been 
feen  by  few,  and  thefe  old  people ;  and  the  pannel  might  have  pro- 
ved it,  had  the  profecution  been  brought  in  time,  but  not  otherwife. 
— ^No  ftatute  that  applies  to  this  cafe  but  the  ftatute  of  common  rea- 
ibn  and  humanity. — ^Do  not  confider  this  as  a  prefcription,  but  as  a 
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rule  of  juftice.  The  pannel  denies  his  guilt ;  and  it  is  plain^  by  Fea- 
fon  of  the  delay,  it  may  be  difficult  for  him  to  prove  his  defence.—* 
No  precedent. — ^Witchcraft,  &c'.  crimina  continua.  And  though  our 
predecefFors  had  determined  otherwife,  we  fhould  proceed  on  the 
principles  of  reafon. — Clear,  that  profecutions  ought  not  to  laft 
for  ever :  the  queftion,  How  long  ? — We  have  here  both  the  relations 
of  the  deceafed  and  the  public  profecutor ;  both  of  them  would  make 
the  proper  inquiries  at  the  time  :  prefumption,  therefore,  that  they 
did  not  think  it  proper  to  bring  a  profecution ;  poffibly  becaufe  they 
found  the  homicide  was  committed  fe  defendendo. — ^Prefent  Advocate 
may  have  been  fatisfied  that  this  man  was  guilty,  but  he  could  not 
have  an  opportunity  of  examining  all  the  proofs  that  were  to  be  had 
twenty 'five  years  ago. — Can  figure  times  when  the  fpirit  of  govern- 
ment may  be  to  pufh  penal  ftatutes  againft  the  fubjedl. — ^Attending 
conventicles,  &c.  Confequences  dreadful  of  not  fixing  a  period  in 
cafe  of  a  bad  government  and  bad  minifters.  When  we  have  no  law 
of  our  own,  we  have  recourle  to  other,  laws,  aflimilated  to  our  own, 
particularly  the  Roman  law. — ^Limitation  by  the  French  law,  Tlfor- 
ceaus  Recueil  des  quelques  notables  arrets. — Carry  it  even  the  length 
of  denying  adlion  for  the  goods  faid  ta  be  robbed. — ^Law  of  England 
fb  particular,  that  cannot  follow  their  pradlice. — Has  certain  guards 
againft  improper  profecutions, 

Kames.  Do  not  fay  that  a  prefcription  is  here  fixed,  but  take  this 
cafe  as  it  ftands. — Diffimulqtio  may  be  applied  even  in  deep  crimes. 
—What  muft  be  law  for  this,  muft  be  law  for  theft. — It  is  to  be  pre- 
fumed,  that  the  profecutor  thought  this  an  improper  example,  -  on 
account  of  certain  circumftances.  If  that  be  fo,  will  not  allow  him 
to  take  it  up  at  the  diftance  of  tiiirty  or  forty  years.  But  what  weighs 
chiefly  is  this,  a  crime  not  indelible.  The  criminal  repents,  and 
lives  a  good  life.— Suppofe  a  fin  purged  off  by  length  of  time. — The 
fame  applies  to  crimes.  If  he  abfcond,  or  be  fugitated,  and  nothing 
done  to  fhow  that  he  was  reftored  into  fociety,  may  ftill  be  tried. — 
But  the  prefent  cafe  different. — Cafe  of  a  gentleman  who  committed 
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a  robbery  in  defpair,  got  a  pardon^  and  afterwards  became  a  mem- 
ber of  parliament. 

PiTFouR.  In  all  criminal  cafes  care  fiionld  be  taken  that  parties 

be  on  an  equal  footing, — Much  of  this  muft  depend  on  time. ^If 

profecution  delayed,  it  mufl  be  owing  either  to  inability  or  negli- 
gence.— ^Thence  ftrong  prefumption  of  innocence. — Delay  of  twen- 
ty-five years  fufficient  to  infer  prefumption  that  proofs  are  loft. 
— ^If  this  not  luflBLcient,  fixty  or  feventy  years  not  fufficient,  which 
would  be  grofs.— Twenty  to  one  againft  the  prifoner^  that  he  cannot  * 
bring  his  proofs,  and  therefore  ought  to  be  fecured. — ^Am  now  recon- 
ciled to  this  prefcription,  though  at  firft  had  fome  difficulty. — ^Thought 
of  making  a  diftindlion  between  crimes  atrocious,  and  thofe  that  are 
not  fo. — But  upon  thinking  of  it,  finds  the  rule  muft  be  the  fame 
whatever  the  crime  be,  Befides,  no  room  for  a  diftindlion,  becaufe 
no  law.  This  however  may  be  confidered  by  a  legiflator,  though 
not  by  a  judge.  If  no  limitation  in  this  cafe,  none  with  regard  to 
the  moft  trifling  offences. — ^The  have  no  prefcription 

butby  ftatute;  yet  careful  not  to  give  up  this  gresit- pne/idium  of 
their  lives  and  liberties. — EngUfli  law  not  founded  upon  principles 
luch  as  we  go  upon.  Profecution  extinguiflied,  no  matter  whether 
the  word  prefcription  he  ufed  or  not» 

CoALSTON.  Had  the  pannel  abfconded,    or  been  fugitated,  he 
could  not  have  pleaded  this  defence.     But  the  queftipn  is,  Whether 
can  a  man  that  has  appeared  publicly  for  twenty-five  years,   be  pro- 
fecuted  ? — ^It  applies  to  all  crimes  of  whatever  degree,  and  any  di- 
ftance  of  time.    Matter  of  ferious  confideration. — It  is  the  pradice  of 
all  the  nations  in  Europe,  to  fix  a  limitation,  and  not  by  ftatute,  but 
by  the  reafon  of  the  thing.     This  has  great  weight,  efpecially  when 
founded  on  .principles  of  reafon. — Crimes  incident  to  youth: — Sup- 
,pofe  a  profecution  brought  for  a  riot  on  the  ftreet  forty  or  fifty  years 
ago. — ^Treafon  one  of  the  moft  atrocious  of  all  crimes.     In  the  end 
of  the  laft  century,  very  few  gentlemen  in  public  lite  who  might  not 
have  been  profecuted  for  it. — Impoffible  to  have  a  fair  trial  after  fuch 
a  diftance  of  time. — Alibi. — Parties  not   in  pari  cafu^ —  Not  in  the 

,  power 
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power  of  an  innocent  man  to  force  on  his  trial. — ^If  the  profecutor 
lofes  his  evidence,  it  is  his  own  fault. — ^Independent  of,  any  ftatute, 
would  not  have  (uftained  adlion  upon  an  obligation  at  the  diftance 
of  three  or  four  hundred  years. — ^Taciturnity  a  ftrong  plea  in  law, 
independent   of  ftatute,  and  liftened   to  in   queftions   as   to  bills. 

« 

—  Claim  for  the  jus  reliHde^  at  the  inftance  of  the  widow's  executors, 
repelled  at  the  diftance  of  twenty  years.  No  damage  can  arife  by 
fuftaining  the* defence,  and  muft  n\ake  the  rule  general. 

Ken  NET.  Highly  expedient  there  Ihould  be  a  limitation :  without 
it,  even  innocent  people  may  be  in  danger,  and  the  guilty  laid  un- 
der difadvantages,  Befides,  there  is  fomething  in  nature  that 
revolts  againft  profecuting  a  man  after  he  has  lived  virtuoufly. 
Profecutor  may  always  ftop  the  prefcription. — If  the  delay  be 
owing  to  the  guilty  perfon's  own  condudl,  he  cannot  plead  it. — 
In  England,  they  do  not  borrow  from  others: — we  do. — ^The. Ci- 
vil law  a  compafs  to  go  by. — Cafe  of  William  Bruce  the  only  one 
that  points  the  other  way ;  but  even  in  that  cafe,  continued  adls 
were  charged. — ^Cafe  of  Aflint  is  of  fome  weight  for  the  pannel.  Ro- 
man law  goes  on  that  footing.  No  preeife  law  for  prefcription,  but 
univerfally  taken  for  granted.  —  Expediency,  too,  comes  ftrongly  in. 

Justice-Clerk.  This  court  eftablifhed  on  its  prefent  footing  in 
1672  ;  yet  not  one  inftance  of  a  profecution  after  twenty  years  from 
that  time  to  this ; —  yet  highly  prefumable  that  inftances  of  the  like 
nature  muft  have  occurred. — Of  great  importance  to  fettle  this  point. 
y — ^No  competition  between  the  general  fecurity  and  the  punifhment 
of  a  fingle  criminal  at  the  diftance  of  twenty  years. — ^In  this  cafe 
there  is  no  charge  of  lying  in  wait  or  forethought  felony ;  but  only, 
that  having  conceived  malice,  &c.  which  was  neceflary  to  found  the 
indidlment. — ^No  warrant  executed. — ^No  precognition  taken  at  the 
time. — Looked  the  records  myfelf,  and  no  precedent  for  fuch  a  trial. 
Queftion  quite  entire  ;  therefore  arguments  of  expediency  ftrong  for 
the  defence. — ^Law  pays  great  attention  to  the  juft  defence  of  pannels. 
If  fuch  profecution  competent  to  the  public,  it  muft  be  equally  to  to 
the  neareft  ia  kin  of  the  deceafed.-^— The  private  profecutor  may  be 

fuppofed 
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fuppofed  to  have  watched  his  opportunity. — ^Not  enough  to  fay,  that 
proper  peribns  are,  and  have  been  in  office.— It  is  the  fame  in 
France,  where  they  have  nothing  in  view  but  to  do  juftice. — ^We  cer- 
tainly are  in  a  happier  fituation  as  to  fecurity. — ^Law  cannot  be  per- 
verted here :  but  times  may  alter ;  and  it  ought  to  be  out  of  the 
power  of  any  officer  to  afFedl  the  fecurity  of  the  fubjedl.  A(fl  1 70 1 
goes  upon  the  plan,  that  profecutions  were  not  to  lie  over. — Clear, 
that  fentence  of  fugitation  would  have  interrupted  the  prefcription. 
In  that  cafe,  the  profecutor  did  all  he  could  to  bring  on  the  trial ; 
and  the  delay  was  owing  to  the  perfbn  accufed  himfelf. — ^No  ftatute 
but  muft  go  on  principles  of  common  law.*— The  Romail  law  a  great 
fburce,  and  applies  particularly  to  criminal  matters. — ^In  civil  mat- 
ters, every  queftion  almoft  has  been  fettled  by  decifions  and  prac- 
tice; but  criminal  queftions  do  not  occur  fb  frequently. — ^No  law  a- 
gainft  fimple  adultery. — ^A  general  title  in  our  law-books,  compre- 
hending various  crimes.— Stellionate  : — Our  ftatute  1540,  c.  105.. 
about  a  particular  fpecies  of  it,  and  refers  to  the  common  law.— 
Unanimous  opinion  of  aU  the  great  commentators  on  the  Civil  law,, 
and  doArine  of  all  the  laws  of  Europe,  except  England. — Profecu- 
tions brought  on  the  principles  of  the  Roman  law  without  fta- 
tute :  why  then  not  fiiftain  a  defence  for  the  prifbner  found- 
ed on  that  law,  or  on  expediency  ? — ^In  England,  nothing  but 
ftatute  governs. — Cannot  adopt  their  law,  without  regard  to  their  fe- 
curities. — ^Cafe  of  thofe  who  put  Porteous  to  death  a  ftriking  cafe. 
The  memory  of  their  guilt  obliterated  j  yet  in  that  cafe  there  was  a 
deliberate  plan  of  murder. 

CoALSTON.  Interlocutor  ought  to  be  guarded. — Fugitation.— Ef- 
feia  of  it  would  have  lafted  till  the  party  accufed  furrendered  himfelf 
to  juftice. 

Aug.  9. 1 773.  The  court,  after  the  hearing,  ordered  informations  j 
and  on  advifing  thefe,  pronounced  this  interlocutor:    "  In  refpedl  it 

does  not  appear  that  any  fentence  of  fugitation  paffed  againft  the 

pannel,  fuftain  the  defence,  and  difmifs  the  indidment." 

AEl.  Adv.  Montgomery,  etaUu  Alt.  Day  Campbells  » 

There 
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There  feems  to  be  good  reafon  for  queftioning  the  juftice  of  this 
decifion  ;  and  that  may  be  done  with  the  lefs  diffidence,  as  acontra- 
ry  opinion  was  given  by  fome  of  the  judges  not  many  years  ago. 
Some  of  the  grounds  of  doubt  fhall  be  ftated,  or  rather  hinted  j  for 
it  would  require  a  treatifc  fully  to  explain  them  all,  and  diiculs  every 
point  that  has  been  touched  upon  in  the  reafoning  on  this  cafe. 

The  law  of  nature  *,  and  the  flatutes  and  cuftoms  of  Scotland, 
are  alone  obligatory  upon  its  inhabitants*  By  thefe  they  muft  regu-  ' 
late  their  condu<5t.  If  thery  tranfgrefs  thefe,  they  are  punilhable :  but 
they  are  not  punifliable  though  their  adlions  be  difconform  to  the  en- 
adinents  of  the  Civil  law,  the  Canon  law,  or  other  foreign  laws, 
unlefs  thefe  foreign  laws  have  been,  by  fome  acl  of  adoption,  affu- 
med  into  the  law  of  Scotland.  Had  our  legiflaturc  meant,  that  the 
Civil  law  fhould  be  holden  to  be  the  law  of  this  country,  excepting  in 
fo  far  as  derogated  from  by  exprefs  ftatute,  it  furely  would  have  been 
at  pains  to  make  that  law  known  to  the  people,  by  firft  tranflating, 
and  then  notifying  its  dilates  to  them;  but  neither  was  ever 
done :  fo  that  it  is  impoflible  for  our  people  to  fquare  their  condudl 
by  the  Civil  law  ;  for  this  plain  reafon,  that  it  is  not  intelligible  to 
them,  being  written  in  an  unknown  tongue.  The  fame  holds  as  to 
the  Canon  law,  and  the  law  of  other  realms. 

At  the  fame  time,  as  many  of  the  Roman  lawyers,  of  whofe  works 
fome  part  has  been  prefer  ved  in  the  Corpus  juris ^  were  men  of  great 
learning  and  genius,  their  reafonings  have  a  good  title  to  attention, 
and  their  opinions  to  "refpedl.  Hence  the  Roman  law  may,  with 
great  propriety,  be  quoted,  in  confidering  abftradl  points :  neither 
can  it  be  difputed,  that  the  pofitive  enadlments  of  Rome,  and  every 
other  well-governed  realm,  may  be  referred  to,  either  in  fupport  of 

*  Indiftments  have  been  fometimes  laid  upon  the  law  delivered  as  from  God  to  the 
Jews  by  Mofes.  In  N°  56.  the  indiftment  is  laid  fingly  upon  it,  and  concludes  fcr 
a  capital  punifliment,  though  we  have  no  ftatute  againft  the  crime  in  this  country ; 
but  then  the  crime  charged  is  againft  nature. 

fimilar 
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fimilar  regulations,  which  we  akeady  have,  or  as  precedents  and 
arguments  to  induce  our  legiflatufe  to  make  fimilar  regulations,  if 
we  have  them  not :  but  it  is  impoffible  to  maintain,  that  the  Roman 
law  qua  luch,  is  obligatory  in  this  country. 

Some  old  indidments  are  laid  upon  it,  and  fbme  upon  the  Canon 
law;  yet  even  thefe  indidments  are  not  refted  upon  fuch  foreign 
law ;  they  are  grounded  alfo  upon  the  law  of  nature  and  of  God. 
SeehPi.  Our  indidments  are  almoft  always  laid  upon  the  laws 
of  other  well-governed  realms  ;  yet  furely  it  will  not  be  pretended, 
diat  the  people  of  this  country  are  obliged  to  know  the  laws  of  all  o- 
ther  well-governed  realms.  The  truth  is,  that  with  us  every  man 
is  prefiimed  to  know  the  law  of  his  own  country ;  but  every  man, 
even  the  lawyer  and  the  judge,  is  prefiimed  to  be  ignorant  of  the 
law  of  foreign  countries,  which  to  our  courts  of  juftice  is  a  queftibn 
of  fad  ;  and  when  they  muft  follow  it  here,  it  is  proved  to  them  by 
the  opinions  of  the  lawyers  and  judges  in  thofe  countries. 

It  Is  next  to  be  confidered,  whether  this  vicennial  prefcription  of 
the  Roman  law  has  been  by  any  ad  of  adoption  afTumed  into  our 
law  *.  It  is  admitted  we  have  no  ftatute  for  it  nor  precedent  3  all  we 
have  is  the  opinion  of  Mackenzie,  Forbes,  and  Erfkine. 

But  the  opinion  of  lawyers,  unfupported  by  ufage  and  precedent, 
does  not  make  law ;  and  no  ftrefs  can  be  laid  on  the  three  opinions 
referred  to.  That  of  the  firft  can  claim  but  little  authority  ;  that  of 
the  fecond  none  at  all ;  that  of  the  third  is  refpedable,  but  he  was 
a  contemplative,  not  a  pradifing  lawyer ;  neither  did  he  pay  the 
fame  attention  to  the  criminal  law  that  he  did  to  the  otlier  branches 
of  jurifprudence ;  and  at  any  rate,  a  fingle  opinion  is  but  a  frail 

fupport. 

On  the  other  hand,  the  decifions  quoted  by  the  Advocate,  point 
ftrongly  againft  this  prefcription  j  and  Wilfon's  cafe  is  a  precedent  in 

*  It  is  fuppofed  in  this  argument,  that  murder  fell  under  the  vicennial  prefcription 
by  the  Roman  law  5  of  which,  however,  tliere  is  not  fufficicnt  p«obf.    See  the  note 

onp.'599- 
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point.  It  does  not  indeed  appear  whether  prefcription  was  pleaded 
in  that  caie  ;■  but  if  it  was  not,  the  omiilion  fhows,  onr  lawyers  at 
that  time  had  no  notion  of  it.  Fountainhall,  too,  is  explicit  againil 
it.  The  anfwer  attempted  to  his  authority,  That  he  tsJks  of  this 
point  only  in  a  curfory  manner,  is  quite  infii£icient«  Had  he  been 
difcufling  an  abflratfl  and  difficult  queftion  of  law,  the  objedlion 
would  have  been  good ;  but  as  he  is  talking  of  our  pradlice  as  a 
matter  offaf}^  his  aflertion  is  the  more  weighty  that  it  is  conci&^ 
as  it  ihews  he  took  it  to  be  a  clear  and  indifputable  poiition. 

But  what  evidences  the  fenfe  of  the  nation  more  forcibly  than  a 
hundred  opinions  could  do,  is  the  common  proverbial  faying^  Mmt*- 
der  "will  out.  This  proves^  ifty  a  general  belief,  that  Providence,  in- 
terpofes  in  a  particular  manner  to  detedl  this  crime ;  tdly^  that  this 
crime  would  be  puniihed,  at  whatever  diftance  of  time  it  may  hap- 
pen to  be  difcovered ;  for  what  would  iignify  its  dete^on  without 
puniihment  ? 

But  further,  I  have  been  well  informed,  that  the  quinquen-* 
nial  prefcription  has  been  often  pleaded  before  the  ccnnmiiTaries  o£ 
Edinburgh  in  defence  againil  procefles  of  divorce  on  die  head  of  a- 
dultery ;  and  that  it  has  been  always  over*ruled,  upon  this  principle^ 
That  the  Roman  prefcripticoa  of  crimes  did  not  take  jdace  in  this 
country. 

I  have  fcen  one  caie  in  which  it  was  {6  Judged,  viz.  the  procefs  of 
divorce  on  the  head  of  adultery,  at  the  inflance  of  the  Earl  of  Moa- 
teith  againft  his  lady,  July  9.  1 684,  After  a  condefcendence  (par^ 
ticular)  had  been  exhibited  againft  the  defender,  flxe  preferred  a  pe- 
tition, pleading,  imo^  "  That  all  differences  between  the  Eari  and 

her  had  been  taken  away  by  a  voluntary  agreement  in  1 679  ;  by 

which  the  Earl  became  bound  to  pay  L.  1 000  Scots  for  her  ali- 
**  ment ;  and  this  contrad,  flie  infifted,  ought  to  have  the  efiedl  of 
"  a  tacit  if  not  of  an  exprefs  renimciation,  fo  as  to  fopite  all  faults 
"  prior  to  its  date ;  and  therefore  no  queftioa  could  be  put  as  to  a- 
**  ny  alledged  dime  prior  to  it» 
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tJo^  As  to  sJl  adls  five  years  befcwre  the  datci  of  this  fummons, 

they  were  cut  off  by  the  qulnquenuial  prefcription,  /•  5.  C.  Ad. 

leg.  Jul.  de  adult,  and  all   the  lawyers   on  this   fubjc<5l,  Farinac. 

Clarus^  Carpz.  Pap.L  34.  ^a^reft.  a.j  aud%vher€  nju€  ha'uc  mfpecial  lanv^ 

that  of  the  Civil  law  takes  place  nvkh  us  \    and  therefore  craying, 

that  the  faid  defences  might  be  fuftained  feparately  relevant." 

Anf.  "  To  xhefirfi^  The  faid  agreement  does  no  wife  import  a  re- 

**  conciliation,  but  it  is  rather  an  evidence  of  a  voluntary  feparation ; 

and  the  Earl  could  not  but  aliment  his  lady  while  Ihe  flood  undi- 

vorced  j  and  though  he  then  fufpeded  her  of  the  crimes  libel- 

led,  yet  he  had  not  then  got  full  proofs  fuch  as  he  could  venture 

an  adion  of  divorce  upon.     To  th&fectmdj  That  the  prefcription  of 

crimes  that  ivere  by  the  Civil  lanv^  do  not  obtain  nvith  us ;  and  it 

**  would  be  abfurd  in  the  cafe  of  adultery,  which  being  a  latent 

**  crime,  might  remain  undifcovercd  for  five  years/* 

The  commifTaries,  in  refpeH  of  the  anfivers^  refufed  the  bill,'*  (pe- 
tition^.)      .  . 

Since  then  we  have  no  law  or  precedent  for  this  prefcription,  it  is 
plain,  that  expediency  alone  can  be  urged  for  it  j  and  accordingly 
upon  that,  and  that  only,  the  judgement  went. 

Here  the  firfl  queilion  that  occurs  is.  Can  a  court  of  juAice  cut 
down  a  right  of  adion'  the  law  has  given  to  the  private  party,  and  to 
the  public,  upon  expediency  alone  ?  Had  experience  proved,  that 
expediency  required  fuch  actions  to  be  limited  by  a  fliort  prefcrip- 
tion, that  might  be  a  good  reafon  why  the  leglflature  fliould  ftrike 
in,  and  fhorten  the  duration  of  fuch  acSlions ;  but  upon  what  prin- 
ciple can  a  court  of  juftice  take  fiich  liberty  with,  a  private  and  a  pu- 
blic right  ?  The  court  of  feflion,  not  long  ago,  found  they  could 
not  do  fo,  Dec.  2.  1766,  Mackechnie  againft  Wallace  f . 

It 

*  This  decifion  is  taken  from  a  MS  cqUedion'of  confiftorial  cafes,  compiled  hj  a 
gentlemasi  lately  deceafed,  who  was  one  of  the  judges  of  the  commiflary-court. 

t  The  cafe  was  as  follows.    Mackechnie  fued  Wallace  for  alledged  ufurious  exac- 
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It  lias  been  faid,  That  a  bond  or  bill  which  has  lain  over  for  a 
great  number  of  years,  would,  and  ought  to  be  cut  down,  inde- 
pendently of  any  ftatute. 

To  this  it  is  anfwered,  That  negled^  for  a.  great  number  of  years, 
on  the  part  of  the  creditor,  does,  independently  of  any  ftatute,  aSbrd 
a  prefumption^  that  the  bond  or  bill  has  been  paid  ;  but  fuch  negledl,, 
independent  of  ftatute,  would  afford  no  ground  for  cutting  down 
the  obligation,  if  it  was  offered  to  be  proved  by  oath  of  party,  or 
otherwile,  that  it  was  ftill  afubfifting  debt j  and  this  is  the "precife 
doiflrine  of  the  decifions  as  to  bills.  From  lapfe  of  time,  and  other 
circumftances,  the  court  of  feflion  very  often  prefumes  them  to  have 
been  paid ;  and  therefore  denies  adion  on  them,  though  forty  years 

tibns  in  1758^,  i759t  >7^®j  8«id  176^  ;  and  infifteJ  for  tEe  penalties  in  tHc  a£l:  12® 
Ann^  It  was  pleaded  in  defence,  This  penal  a£Uon  is  prefcribed  by  3i^Elif.  c.  jr^ 
which  provides.  That  all  a£tions  upon  penal  ftatutes»  made  or  to  be  made,  muft  be 
fued  within  two  years  after  committing  the  ofience,  when  the  penalty  is  appropriated' 
to  the  crown ;  and  when  it  goes  to  the  crown,  or  other  profecutor,  the  pro^cutor 
muft  fue  within  one  year,  the  crown  within  two  years  after.  In.  this,  cafe  the  fum- 
mons  was  not  ferved  upon  the  defender  till  December  176a;  fo  all  the.alledged  ofien* 
ces,  fave  that  in  May  1761,  are  cut  off  both  as  to  the  crown  and  private  party,  and 
even  that  in  1761  is  cut  off  as  to  the  private  party.  Anfwered,  The  aft.  3i<*  Elif.  is 
an  Englifh  ftatute,  which  cannot  operate  extra  territorium\  confequently  cannot  af- 
feft  the  rights  of  the  people  in  this  country,  the  law  of  which  acknowledges  no  limi- 
tation  of  a^ftions  but  that  of  forty  years;,  and  this  very  point  was  fo  decided,  19th  , 
January  1737,  Cowan;  Dift.  voce  Foreign.  Replied,  It  is  abfurd  and  unequal^ 
that  an  offence  created^  by  the  Britilh  legtflature  fhould  remain  actionable  for  a  longer 
thne  in  the  one  country  than  in  the  other.  It  is  clear  the  aft  of  Elifabeth  applies  to- 
all  fubfequent  ftaiutes  in  England.  It  is  equally  clear  the  aft.  12®  Amu  did  not  mean* 
to  make  a  diftinftion  between  the  fubjefts  of  the  di&rent  countries  5  and  therefore 
this  claufe  in  the  aft  of  Elifabeth  ought  to  be  conftdered  as  ingroftied  in  i2<>  Ann, 
and  every  ftatute  of  tire  fame  kind.  And  fuch  is  the  opinion*  of  Lord  Btmkton^. 
ii,  188.  and  MrErfldne>  iv.  4.  65.  v-  and  fa  it  was  decided,  I3thr  January  1747^ 
Bookfellers  of  London  contra  Thoje  of  Edinburgh^  reported  by  Falconer. 

The  court  thought,  that  a  law  fliould  pafs,  putting  both  countries  upon  the  iame- 
fboting  a6  to  this  mutter;  but  that  they  could  i^t  take  upon  them  to  do  fo  by  a  deci- 
iion  J  and  therefore,  by  a  very  great  majority,  the  defence  was  repelled;    "* 

A^*  !)•  Dalrymple..  Jit*  Lockhart^  Maclaurin*. 
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have  not  run  from  their  term  of  payment  j  but  if  by  the  oath  of  the 
acceptor  ftill  living,  or  other  good  evidence,  the  prefumption  arifing 
from  the  lapfe  of  time  be  taken  off,  action  i«  fuftained  at  any  time 
within  forty  years.  In  the  cafe  we  are  now  treating  of,  innocence 
cannot  be  prefumed,  becaufe  a  proof  of  guilt  is  offered ;  and  there- 
fore the  mdiifhnent  caimot  be  quafhed  upon  that  prefumption,  but 
only  upon  a  prefcription,  cutting  down  the  right  of  a6lion. 

Laftly,  As  to  expediency,  upon  which  it  is  plain  the  judgement 
proceeded,  is  it  clear,  that  it  cannot  be  urged  on  the.  other  fide  of 
the  queftion  ? 

It  is  obvious,  that  the  argument  from  the  prefumption  of  repent- 
ance and  amendment,  and  fo  forth,  is  out  of  the  cafe :  for  the 
judgement  eflablifhes,  that  he  againfl  whom  fentence  of  fugitation 
has  pafled,  cannot  plead  prefcription  ;  but  a  man  may  repent  and  a»- 
mend  abroad  as  well  as  at  home ;  yet  he  wno  is  outlawed  mufl  fuf- 
fer  if  he  rfetums :  and  juftly ;  for  there  are  fbme  crimes,  at  leafl 
there  is  one  crime,  which  even  the  finger  of  time  cannot  obliterate, 
nor  the  tears  of  repentance  wafli  out. 

The  argument  from  expediency,  in  favour  of  the  judgement,  thcn^ 
comes  to  this  :  The  Advocate  may  abufe  his  office :  he  may  harafs  the 
fubjed  with  profecutions  at  a  great  difbmce  of  time  for  trifling  of- 
fences ;  or  he  may  delay  profecutions  for  heinous  offences,  till  he 
knows  the  perfbn  accufed  has  lofl  the  proof  of  his  innocence. 

To  this  it  is  anfwcred,  jirfi^  That  it  is  not  pretended  in  the  argu- 
];nent  for  the  decifion,  that  there  has  been  any  inflance  as  yet  of  fuch 
improper  profecution :  why  then  prefume,  that  an  abufe  will  be 
committed  in  future  times,  of  wliich  the  paft  afford  no  example  ? 
Trasfumptio  eft  conje^ura  duff  a  ab  eo  quod  plerumque  jit .  There  is  but  a 
bare  poflibility  of  fuch  abufe.  On  the  other  hand,  it  is  certain  and 
notorious,  that  many  foul  murders  have  been  committed,  which  no- 
invefligation  has  as  yet  been  able  to  bring  to  light,  though  more', 
than  twenty  years  have  clapfed  fince  their  perpetration. 

But,  ^dly^  All  thefe  fears  and  apprehenfions  are  groundlefs,  be- 
caufe the  jury  is  a  fufficient  check  j  not  to  mention  the  crown,  \xt 
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cafe  the  jury  flxoulcl  go  wrong.  No  man  can  deny  that  a  long  delay 
of  the  profecution  is  a  material  circumllance  in  every  trial.  Ail  that 
is  here  contended  for  is,  that  it  fhould  be  fent.to  the  jury  with  the 
reft  of  the  cafe.  If  the  proof  be  not  clear  as  the  meridian  fun,  if 
there  be  a  poflibility  of  innocence,  the  jury  fhould  bring  off  the  pan* 
nel.  Further,  if  judges  cannot,  the  jury  can  diiliaguiih  ^etweea 
atrocious  crimes  and  lelFer  offences ;  and  they  ought  to  do  £q  */  la 
many  cafes,  it  would  be  as  improper  to  bring  the  offender  to  trial  at 
the  diftance  of  fcven  as  of  fcventy  years ;  e.  g.  in  rape,  bribery,  &c* 
The  jury,  therefore,  is  the  only  proper  fecvurity  againft  too  longa  de^ 
lay :  The  pannel  is  always  fafe  in  the  jury's  hands,  unlefs  he  has 
been  guilty  of  an  atrocious  crihae,  and  the  proof  be  pirfeiftly  ckaTj 
and  ^exclude  the  poflibility  of  innocence.  If  fuch  be  his  cafe,  he 
ought  to  fuflfer.  Prefcription  was  firft  introduced  to  quiet  mens 
minds,  and  fecure  btmafd^  purchafers:  but  the  mind  of  a  murderer 
ought  never  to  be  quieted ;  he  can  never  come  to  be  in  bona  fide. 

The  common  faying  abovie  mentioned,  tended  not  a  little  to  deter 
men  from  murder,  which  is  the  moft  atrocious  of  all  crimes  f ;  and 
therefore,  whether  the  belief  of  divine  interpofition,  in  cafes  of  mur- 
der, be  well  founded,  or  a  vulgar  error,  k  is  certainly  to  be  regret-*" 
ted,  that  any  thing  fliould  have  been  done  to  diminifh  its  influence, 
as  it  was  unqueftionably  attended  with  good  confequences.  To  con- 
clude. It  is  evident  the  judgement,  in  this  cafe,  was  pronounced 
from  the  beft  motives,  an  anxiety  to  prevent  vexatious  profecutions, 


*  The  jury  arc  unqueftioaably,  by  the  law  of  this  country,  judges  of  die  lair,  9s 
well  as  of  the  fa£t«  See  IntroduAion,  fed.  a*  Now,  if  they  may  control  the  Com- 
mon law,  it  follows,  that  they  may  Statute  law  aUb  \  for  this  laft  is  not  inore  obliga- 
tory than  the  other. 


f  Treafon  is  only  polirically  fo ;  which  is  plain  from  io  many  gentlemen  having 
committed  it,  as  tat^en  notice  of  in  one  of  the  opinions. 

and 
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and  the  poflibility  of  endangering  innocence :  but,  nevertheleis,  there 
is  fome  reafbn  to  think  it  deferyes  to  be  reconfideredj  for  though  it 
continues  the  feverity  of  the  law  againft  the  impetuous  and  the  im- 
prudent  offender,  it  muft  fbmetimes  afford  protedion  to  the  cautious 
and  the  cunning  villain,  who  watched  his  ppportunity^  lay  in  wait 
for  his  adverfary,  and  flew  him  with  guile  and  circumfpeiSUoiv 
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Her    M  A  J  E  s  T  Y*s    A  d  vo  c  a  t  e, 

AGAINST 

Mr  jAitfEs  DuNDAs  Advocate. 
Leafing^making. — Sedition. — AJferting  the  Pretender^ s  rights  6*r. 

THree  libels  were  executed  fucceffively  againft  the  pannel,  all  of 
Jthjem  of  the  following  tenor.  - 
*'  That  where,  by  the  law  of  God,  and  the  laws  of  this  and  all 
•other  well-governed  realms,  every  foul  ought  to  be  fubjec^l  unto  the 
higher  powers,  as  ordained  of  God,  and  none  ought  to  revile  or 
curfe  the  ruler  of  the  people,  but  all  ought  to  fubmit  themfelves 
dutifully  to  the  ordinances  of  man^  for  the  Lord's  fake,  whether  it 
be  to  the  lK.ing,  as  fupreme,  or  to  governors,  as  unto  them  that  -  ar^ 
fent  by  him ;  and  all  ought  to  honour  the  King;  Likeas  by  the  laws 
and  afts  pf  parliament  it  is  ftatute  j  a[nd  firft,  by  the  adl  of  parlia- 
ment King  James  I.  pari.  %.  cap.  43.  That  leafing- makers,  and  tell- 
ers of  them,  to  the  engeadering  of  xiifcord  between  the  King  and  his 
people,  tyne  [forfeit]  life  Und  goods  to  the  King ;  which,  by  the  ad  of 
parliament,  Ja.  V.  pari.  6.  cap.  83.  b  extended  to  fuch  as  make  evil 
information  of  the  King  to  his  lieges,  as  well  as  to  thofe  that  make 
leafings  to  the  King  of  his  lieges:  Likeas  by  the  adl  of  parlia- 
ment. Queen  Mary,  pari.  6.  cap.  60.  fpeaks  of  unreafonable  com- 
muning, to  the  occafioning  of  confpiracy  againft  the  Prince,  or  of  ^ 
fedition,  are  to  be  punilhed  at  the  Queen's  pleafure :  and  by  the  aft 
of  parliament,  Ja.  VI.  pari.  8.  cap.  134.  all  fuch  as,  privately  or 
publicly,  in  fermons,  declarations,  or  otherwife,  utter  ilanderous  or 
untrue  fpeeches,  to  the  reproach  of  his  Majefty,  his  council,  and 
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proceedings,  or  to  the  difhonour  and  hurt  of  his  Highnels,  or  who 
meddle  in  the  affairs  oif  his  Highnefs,  and  his  eflate,  prefent,  by-* 
gone,  and  in  time  coming,  are  to  be  punifhed  as  leafing-makers  ^ 
and  by  the  a<5l  of  parUament.  Ja.  VI.  pari.  10.  cap.  lo.  it  is  ftatute. 
That  none  depreciate  his  Majefty's  laws  and  a<£ls  of  parliament,  nor 
mifconftrue  his  proceedings,  to  the  moving  of  any  ftrife  betwixt  his 
Highnefs  and  his  fubjeAs,  under  the  pain  of  death  :  And  all  thefe 
z6ts  ratified  Ja.  VL  parL  14.  cap.  205. :  And  thefe  ads  alfo  eitend- 
ed  againft  the  authors  and  publifliers  of  flanderous  fpeeches  or  writs 
of  the  eftate,  people,  or  country  of  England,  or  any  counfelloT 
thereof^  to  the  hindering  the  then  intended  union,  or  whereby  ha- 
tred may  be  foftered,  or  mifliking  raifed,  between  his  Majefty's  fub- 
je6ls  of  this  ifland ;  and  all  fuch  are  ordered  and  ordained  to  be  fe- 
verely  puniflied  in  their  perfons  and  good«  at  his  Majefty's  pleafurc, 
Ja.  VI.  pari.  22.  cap.  9. :  Likeas  by  our  acft  of  parliament  1 70 j,  cap.  4. 
it  is  ordained.  That  for  hereafter  the  crimes  above  mentioned  fhall 
be  punifhed  by  fining,  impri&nment,  or  banifhment ;  or  if  the 
tranfgreflbrs  be, poor,  corporally :  Likeas  by  the  firft  a<fts  of  the  par- 
liament 1702  and  1703,  our  royal  power  and  authority,  and  our  un- 
doubted right  and  title,  are  fully  aflerted  and  recognifed.  And  fur- 
ther, by  the  Common  law,  as  well  as  by  the  forefaid  laws  and  a(5ls 
of  parliament,  injuries,  ilanders,  reproaches,  and  defamations,  to 
the  engendering  of  difcords  between  the  King  and  his  people,  or  the 
occafioning  of  confpiracy  againfl  the  Prince,  or  of  fedition,  or  to 
the  difhonour  or  hurt  of  his  Highnefs,  or  to  the  moving  diflike  be- 
tween his  Majefty  and  his  fiibjedls,  may  be  done,  perpetrate,  and 
committed,  not  only  by  words  and  writing,  and  printing,  but  alfb 
by  things  themfelves,  as  fcandaloujs^  fcditious,  pernicious  medals, 
pi<5lures,  or  the  like,  with  their  difloyal  and  wicked  infcriptions ; 
and  the  adtors  or  accefTories  to  the  faid  crimes,  fo  committed,  ought 
to  be  feverely  punifhed  by  the  pains  of  law.  Neverthelefs,  it  is  of 
verity.  That  you,  the  faid  Mr  James  Dundas  Advocate,  is  guilty, 
art  and  part,  of  all  and  every,  or  one  or.  other,  of  the  forefaid 
crimes :  In  fua  far  as  the  faid  Mr  James  Dundas,  fhaking  oflF  all  fear 
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of  God,  and  regard  to  us  and  our  laws,  did  firft  upon  the  30th,  or 
one  or  other  of  the  days  of  June  or  July  laft  bypaft,  in  an  extraordi- 
nary meeting  of  the  faculty  of  Advocates  in  Edinburgh,  where-a 
medal  of  the  Pretender  (the  very  fame,  or  like  to. that  which  is  now 
configned  in  the  clerk's  hands,    that  Mr  Dundas  may  fee  it)  was 
brought,  and  prefented,  and  noticed  in  its  infcriptions  and  mottoes 
whidi  were,  the  ifland  of  Great  Britain  and  Ireland,  encompaflcd 
with  the  fea,  and  fliips,  on  the  one  fide,  with  the  motto  Reddite,  and 
having  on  the  reverfe  a  face,  faid  to  be  the  Pretender's ;  that  is,  the 
perfon  pretended  to  be  the  Prince  of  Wales  during  the  life  of  the  lace 
King  James>  and  fince  his  deceafe  pretending  to  be,  and  taking  on 
him,  the  fty le  and  title  of  our  dominions,  with  the  motto  Cujus  ejt ; 
and  which  medal  was  faid  to  be  prefented  to  the  Faculty  by  the 
Duchefs  of  Gordon,  to  be  put  in  the  coUedion  of  their  medals  :  the 
faid  Mr  James  Dundas  did  then,  and  there,  not  cwily  contend  and 
plead  for  the  fame,  hixt  though  it  was  by  fome  objedled.  That  the 
medal  was  injurious  to,  and  refleding  upon  us,  and  our  right  and 
government ;  yet  he  oppofed,  and  alledged.  That  being  the  medal 
of  the  Pretender;  who  had  the  right  of  bloody  and  which,  right  he 
faid  was  good,  or  words  to  this  purpofe,  it  ought  ta  have  been  re- 
ceived, and  the  oppofition  made  to  it  by  mufliroms  or  icoundrers 
or  words  to  this  purpofe,  ought  not  to  be  regarded  j  and  fo  it  was 
in  a  maimer  acquiefced  to  by  the  meeting,  that  the  medal  fhpuld  be 
received^  and  thanks  returned  for  it :    Which  praaice  of  Mr  Dun- 
das, upon  the  matter,  and  according  to  the  nature  cxf  the  thing,  was 
a  moft  fclmdalous,  feditious,  and  pernicious,  reproach  upon  us    our 
government,  and  right  thereto,  tending  to  the  engendering  difccM-d 
between  us  and  our  people,  and  to  occafion  confpiracy  or  fedition 
againft  us.     Likeas  it  alfo  was  a  moft  crhninal  refledion  upon,  and 
mifconftruaing  of»  the  proceeding  of  us  and  our  parliaments  for 
fettling  the  fueceffion,  contrary  to  the  v«ry  oath  of  abjuration  that 
he  the  feid  Mr  Dundas  had  taken,  and  clearly  tending  to  move  dif^ 
like  between  us   and  our  fubjcas.     But  the  faid  Mr  Dundas,  not 
refting  in  this  his  wicked  praaice,.  hath,  upon  one  or  other  of  the 
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days  of  Auguft  laft,  farther  proceeded  to  the  making  or  publifliing 
of  a  mod  Icandalous,  pernicious,  and  feditious  pamphlet,  under  the 
title  of  The  Faculty  of  Advocates  loyahy^  in  a  letter  to  us^  by  one  of  the 
Dean  of  Faculty  s  counciL     Which  pamphlet,  and  moft  infamous  li- 
bel, is  a  heap  of  Kes,  villanies,  and  mifchief ;  whereof  his  written 
copy,  with  the  printed  copy  printed  by  his  prder,  and  ib  publifhedi 
is  put  in  the  clerk  of  court  his  hands,  that  he  may  fee  it ;  and  a  dou- 
ble alfb  of  the  fame,  held  as  here  repeated,  and  given  out  Jto  him  to 
anfwer:  As,  firft,  and  in  the  firft  paragraph  thereof,  where,  abuiing 
a  very  tender  and  facred  principle  and  polition  of  govemnatent,  as  to 
non-refiflance,  he  ftretches  the  fame  moft  wickedly  and  malicioufly 
to  the  condemning  of  the  late  happy  revolution ;  and  then  proceed- 
ing, he  villanoufly  refledls  upon  the  very  firft  happy  times  of  our 
reformation  from  Popery,  direftly  accufing  both  our  noble  regents 
and  worthy  reformers,  and  alfo  the  Englifti,   then  our  .friendly  af- 
fiftants,   of  rebellion  and  tyranny  againft  the  then  Queen  Mary^ 
adding,  that  after  her  deceafe  we  fubmitted  to  the  next  in  blood ; 
but  then  he  plainly  aflerts,  againft  our  right  and  title,  and  the  fuc- 
*effion  to  the  crown,  as  now  fettled  by  aft  of  parliament,  *diat  rela- 
tion,  kindred,  and  the  rights  of  blood,  are  foiacred,  that  no  crime, 

¥ 

nor  no  po.wer  on  earth,  could  take  them  away  :  Thereafter  he  goes 
on  with  his  malicious  ftriftures  upon  the  times  of  the  late  King 
Charles  I.  and  upon  things  long  fince  happily  buried  by  feveral  afts 
of  indemnity,  and  that  not  without  moft  rude  refleftions  on  the 
Englifti  as  cowards  J  and  where,  in*  a  word,  he  makes  the  whole 
Englifli  nation  either  profeffed  Jacobites,  that  is,  enemies  to  us,  or 
fuch  villains,  as  he  calls  them,  as  to  profefs  only  loyalty  in  fliew, 
when  they  are  at  the  bottom  abominable  hypocrites,  falfe  friends, 
and  traitors.  Then  he  goes  on  to'refleft  again  upon  the  late  happy 
Revolution,  which  he  reckons  no  better  than  a  curie,  and  the  late 
King  William,  of  ever- glorious  jnemory,  no  better  than  a  Nebu- 
chadnezzar; and  that  to  him  we  were  aH  made  flaves  ;  and  thence 
he  takes  a  new  flight  againft  the  late  King  William's  memory,  whom 
lie  falfely  accufes  of  alienating  the  biflibps  rents   to  profane  ufcs, 
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of  giving  us  ignorant  and  villainous  judges,  (though  Mr  Dundas 
his  own  father,  a  perfon  of  probity  and  merit*  beyond  exception^ 
was  one  of  them),  exhaufting  Britain  of  money,  carrying  our  coun- 
trymen abroad  to  be  killed  in  time  of  war,  and  ordering  them  to  be 
ftarvedin  time  of  peace;  and- after  the  example^  as  he  fays^  of  that 
abominable  monfter  Nero,  who,  befide  his  inhumanity  to  his  pa- 
rents,  burnt  with  joy  die  city  of  Rome.  And  he  further  accufes  the 
iaid  King  William  of  proftituting  the  honour  of  the  nation;  and  alt 
along  he  treats  his  government  as  a  foreign  yoke.  But  then  he  goes- 
on  to  accufe  and  flander  us  who  now  reigns,  for  continuing^  con* 
trary  to  law,  as  he  alledges.  King  William's  parliament,  dlough  it 
was  both  warrantable,  and  approven  by  an  expreis  aft  of  parlia* 
ment;  whence  he  proceeds  to  condemn  the  union  of  the  two  king- 
doms  as  a  fatal  blow  to  our  laws,  aini  the  finifhing  fubveriion  of  our 
conftitutidn,  in  laying  an  embargo  upon  our  trade,  divefting  the 
Peers  of  their  hereditary  right,  diminilhing  die  parliamentary  re- 
preientation  of  the  Commons,  and  furrendering  the  whole  power 
and  fovereignty  of  Scotland  into  the  hands  of  a  more  powerful 
people,  our  old  enemies  of  England;  and  not  flopping  in  his  re- 
^  flecfling  upon,  and  rejMroaching  the  Union,  he  goes  on  to  refledl  up- 
©n^the  proceedings  of  us  and  the  BritiiQi  parliament,  bj  abrogating; 
part  of  our  kws,  though  infinitely  better,  as  he  £ays,  than  thofe  of 
the  Engliih,  and  introducing  the  Englifli  laws  about  treafon,  in  place 
©f  ours,  which  he  alfo  falfely  rnakes  a  breach  of  an  article  in  the 
treaty.  And  then,  taking  notice  of  the  appeals  that  lie  from  the 
Lords  of  Council  and  Seflion  to  the  Britilh  parliament,  he  roundly 
reproaches  the  whcfe  Houfc  of  Peers,  as  men  who  can  fcarce  be  pre- 
fumed  to  know  either  law  or  equity  j  adding  further  another  felfe  ift- 
finuation,^^  as  if  our  reprefentadves  were^  contrary  to  the  treaty  of 
Union,  ranked  after  all  the  counties  and  boroughs  of  England.  Noc 
doth  the  kingdom  of  Ireland  eicape  his  unaccountable  malice  and 
reproach,  when  he  calls  it  a  receptacle  of  Engjifh  flayes,  and  a  con- 
quered province,  imjuftly  preferred  to  Scotland.  And  further  wic- 
kedly adds,,  to  the  manifeft  engendering  of  difcord,  and  moving  o£ 
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diflike,  that  all  overtures  for  the  ]good  of  Scotland  were  refufcd.  Af- 
ter all  which  he  molt  abfurdly  concludes  for  the  loyalty  of  the  Ad- 
vocates, though  they  had  received  a  medal  of  the  Pretender,  fronk 
210  better  arguments  than  his  own  pernicious  and  wicked  refledlions 
above  remarked.  By  all  which  it  is  manifefl,  that  the  faid  Mr  James 
Dimdas  is  guilty,  art  and-  part,  of  mod  feditious  and  pernicious 
practices ;  as  alfo  of  a  mod  wicked,  villanous,  feditious,  and  per- 
nicious pamphlet,  and  defamatory  hbel,  contrary  to  the  forefaid 
laws  and  adts  of  parliament.  Which  being  found  by  a  verdidl  of 
an  aflize,  before  our  Lords  Juftice  General,  Juflice-CIerk,  axwl  Com- 
iniflioners  of  Judiciary,  he  ought  to  be,  by  their  fentence,^  feverely 
punifhed  with  the  pains  of  law,  to  the  example  and  terror  of  others 
%o  do  the  like  in  time  coming.'* 

Sir  James  Stewart,  his  Majedy's  Advocate,  produced  an  order^ 
figned  by  Lord  Dartmouth,  one  of  the  fecretaries  of  date,  to  profe- 

cutc. 

Pleaded  for  the  pannd.  The  profecutor  can  only  infid  upon  one 
of  the  libels,  and  the  other  two  mud  be  dropped ;.  for  the  pannet 
cannot  be  obliged  to  anfwer  to  three  libels  upon  the  famefa<5l  at 
once,  as  that  might  produce  .three  fentences  againd  him,  /.  J.  §  3.  jf^ 
De  accufat. ;  /.  1 1.  §  2.  eodem.  The  lid  of  the  aflize  is  only  given  out 
with  the  fird  libel ;  and  therefore  if  it  be  pafTed  from,  there  can  be 
no  trial.  If  the  other  two  are  pafled  from,  the  additional  lid  of  wit* 
nefles  given  out  with  them  mud  go  for  nothing.  2^/^,  The  hbel 
holds  the  pamphlet  as  repeated,  or  a  part  of  the  libel  j  it  ought 
therefore  to  have  been  given  out  with  tlie  fummons  and  citation  ^ 
for  no  part  of  a  criminal  libel  can  be  left  in  the  clerk's  hands^  nxore 
than  another. 

As  to  the  fird  branch  of  the  libel,  which  chaises  feditious  prac-^' 
lices,  the  fa<5ls  charged  are  not  relevant ;  beeaufe,  fird,  by  no  law  is* 
the  receiving  ftich  a  medal  forbidden ;  confequently  the  argjiment 
for  receiving  it  could  not  be  a  crime.  As  ta  the  pretence.  That  the 
9iedal  aflcrts  the  Prince  of  Wales's*  right  to  the  crown,  there  is  no* 
thing  on  the  medal  which  diredly  allerts  that  right  j  fb  that  even  the: 
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•corner  of  the  medal  could  not  be  tlue  ground  of  adlion:  and  it  is 
without  precedent  to  punifti  for  a  pretended  meaning  when  nothing 
is  exprefled.  2  J/y,  Suppofing  the  medal  tiflerted  the  Pretender's  right, 
no  law  prohibits  the  keeping  fuch  medal,  any  more  than  the  keep- 
ing or  uiing  a  book  that  maintained  that  or  any  other  bad  principle. 
The  1 34th  ad,  Ja.  VI..  condemns  Buchanan's  Chronicle ;  yet  thofe 
people  who  kept  it  in  their  pofTeflion  never  were  punifhed.  In 
France,  the  having  Britifh  coin,  which  aflerts  our  Sovereign's  having 
right  to  that  kingdom,  was  never  reckoned  punifhable.  ^dfy^  As  to 
the  aflertion.  That  the  Pretender  had  the  right  of  blood,  or  words 
to  that  purpofe,  in  the  i^  place,  this  is  too  general,  and  in  crimina-- 
iibus  non  licet  vagari.  idly^  The  ufing  fuch  expreflion  is  not  pleading 
againft  her  Majefty's  right  to  the  crown ;  for  her  Majefty's  right  is 
not  inconrpatible  with  another's  having  whatt  may  be  called  the  right 
«f  blood  ;  for  blood  alone  gives  no  right  to  the  crown ;  it  gives  a 
title,  if  the  perfon  that  has  it  be  not  debarred  by  the  want  of  other 
qualities,  which  our  laws  require.  Thus  many  are  nearer  by  blood 
to  the  fucceflion  than  the  houfe  of  Hanover ;  yet  it  is  called  before 
them,  and  they  are  excluded,  tecaufe  of  their  want  of  other  quali- 
ties. Hence  the.  faying,  that  the  pretender  had  the  right  of  blood, 
was  only  faying,  h«  was  a  near  relation  to  the  Queen :  but  it  did  not 
import  a  denial  of  her  Majefty'5  j.uft  right  to  the  crown  j  and  there- 
fore the  argument  for  receiving  the  medal  upon  that  ground,  cannot 
be  criminal,  though  the  argument  might  be  inconclufive. 

As  to  the  fecond  branch  of  die  libel,  founded  on  the  pamphlet  t 
In  the  ifi  place.  The  mere  compoling  a  pamphlet,  -without  publica- 
tion, is  no  crime,  more  than  the  fpeaking  in  private  where  no  body 
hears.  Writing,  without  publilhing,  can  never  occafion  fedition. 
Thea(ai3i.  pari.  8.  Ja.VI.  relates  to  open  public  fpeaking;  the 
a<5t  lo.pari.  10.  Ja.VI.  to  ilanderous  writings;  by  which  fuch 
muft  be  underftood  as  occafion  a  mifunderftanding  between  the 
King  and  his  fubjeds.  The  adl  1662  means  the  fame,  and  has  been 
only  fo  underftood.  2  Jfy,  Publication  is  not  charged  in  the  libel ; 
^l  that  it  alledgesis,  tliat  one   copy  was  printed  by  the  pannel's 
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order :  but  printing  one  copy  could  never,  in  the  eye  of  law,  be 
publication  ;  for  the  printing  a  lingle  copy  could  never  occafibn  dif- 
guft  or  difcord  between  prince  and  people.  The  a6l  2 1 .  Rob.  I.  and 
the  adl  1 662,  diftinguifh  between  printing  and  publifhing.  What 
16  printed  muft  therefore  be  difperfed,  in  order  to  conftitute  publica- 
tion ;  but  that  is  not  alledged  in  the  libel;  /.  \.ff.  De  edendoy  /.  tm. 
C  defamofis  Itbdlis ;  7.  5.  §  1 1.  /.  ibid.  All  that  is  libelled  is  the  gi- 
ving orders  to  print ;  but  that  is  not  publifhing :  and  as  what  was 
printed  never  was  defaflo  publifhed,  there  was  at  moft  no  more  than 
z  conatus^y  which  is  not  publifliable ;  /.  1 .  ff.  ^od  quifque  juris  ;  /.  10. 
far.  5. }  /.  5.  par.  10.  Defamofis  lihellis ;  /.  38.  %  i.  De  posnis.  So  that 
the  libel  is  not  only  founded  upon  old  obfelete  laws,  but  they  are 
flretched  beyond  meafure.  ^dly^  The  pannel  offers  to  prove,  in  ex.- 
culpation,  that  his  orders  were  limited  not  to  print,  without  a  U- 
cence  from  the  provoft  of  Edinburgh  ;  which  fhows  he  had  no  de- 
fign  to  raife  fedition.  ^bly^  The  pamphlet  inay  be  underftood  in  a 
good  fenfe,  as  containing  a  view  of  the  tenets  of  thofe  who,  with- 
out any  juft  reafon,  carp  at  the  prefent  adminiftration,  and  a  ridi- 
cule of  fuch  people.  It  is  very  common,  in  an  ironical  manner,  to* 
commend  certain  articles  and  principles  which  are  meant  to  be  ex- 
pofed  ;  and  we  have  fatires  written  againft  marriage,  which  were  de- 
ligned  to  recommend  it.  The  propofition  laid  do\^Ti  in  diis  pamph- 
let,  That  our  prince  is  abfolute,  muft  be  ironical ;  as  it  is  plain  from 
our  hiftory  and  adls  of  pai^liament,  that  he  is  not ;  and  that  the  fu- 
preme  legiflative  power  is  lodged  in  the  King  and  parriament. 

Anfwered.  To  th^frfi^  The  three  libels  are  all  precifely'  in  the 
.fame  words,  and  are  ufed  for  the  purpofe  of  giving  citations  on  the 
difcovery  of  more  witneffes  or  new  documents:  but  the  conelufion 
is  one.  To  xhtfecond^  The  pamphlet  is  referred  to  as  a  proof  of  the 
crime  charged.  To  the  third^  The  mere  receiving  a  *iedal  may  nor 
be  criminal ;  but  the  pleading,  for  receiving  it  in.  the  manner  libelled, 
fliows  a  defign  to  refledl  on  her  M^'efty^s  right,  efpecially  as  it  was* 
objedled  to  on  account  of  its  being  a  medal  of  the  Pretender.  The  ar- 
gument for  receiving  it  on  that  account,    and  becaufe  he  had   the 

right 
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right  of  blood,  which  was  good,  wae  plainly  to  impugn  her  Maje- 
fty's  right,  as  two  rights  to  one  crown  are  incompatible ;  and  this 
was  more  than  barely  aflercing  the  Pretender's  relation  to  the  Queen ; 
for  the  pleading  his  right  of  blood,  to  reinforce  the  motto  of  the  me- 

« 

dal  Redditc^  was  equal  to  pleading  for  the  reftoration  of  the  Pre- 
tender. And  as  this  was.  done  publicly,  it  differs  much  from  the: 
keeping  or  ufing  bad  books,  which  may  be  connived  at.  And  as  to 
the  keeping  our  money  in  France,  it  paffes  there  as  a  coin  in  com- 
merce. 

As  fo  the  defences  refpe<Sling  the  pamphlet,  in  thcjrft  place,  wri- 
ting is  more  than  thinking.  It  is  an  ouvert  ad,  anA  criminal  of  it- 
felf,  by  aa  a.  pari.  1662,  and  by  aa  lo,  pari.  16.  James  VI,  ^dfy^ 
The  printing  the  pamphlet  was  the  moft  dired  method  of  publica- 
tion that  coidd  be  uflbd.  And  as  to  the  pretended  caution,  it  might 
be  aflfeded ;  for  if  the  pamphlet  was  in  fad  publifhed,  the  author 
muft  anfwer  foi*  the  corifequences,  efpecially  as  copies  went  abroad  • 
which  are  prefumed  to  have  come,  and  muft  have  come,  from  him 
or  his  aflbciates.  As  to  the  meaning  of  the  pamphlet,  that  is  fubmit- 
ted  :  the  perufal  of  it  muft  fatisfy  every  perfon,  that  it  cannot  bear 
the  fliam  commentary  now  put  upon  it  by  the  pannel's  counfel. 
The  laws  libelled  on  are  nof  obfblete,  when  a  capital  punifhment  is 
not  infifted  for  j  and  they  were  mitigated  by  the  ad  1 703. 

The  court  found,  "  The  pannel's  pleading,  at  a  meeting  of 
the  faculty  of  advocates,  to  receive  into  the  coUedion  of  medals  in 
the  faid  faculty's  library,  the  medal  libelled  upon,  for  this  rea- 
fon.  That  the  Pretender  had  the  right  of  blood,  and  that  the  faid 
right  was  good,  or  words  diredly  importing  the  fame,  and  not 
by  inference,  and  that  though'  the  receiving  of  the  faid  medal 
had  been  objedied  againft  as  injurious  to  the  Qu^en  her  right  to 
the  government,  relevant  to  infer  an  arbitrary  punifhment.  And, 
feparatim^  found.  His  giving  into  the  printer,  and  ordering  him 
to  piint  the  paper,  intitled,  Thfi  Faculty  of  Advocates  loyalty,  in  a 
letter  to  the  ^ueet^s  Mofi  Excellent  Majefty,  by  one  of  the  Dean  of  Fa- 
**  mlty'4  council)  libelled  upon,  and  j:3ea4  in  court,  a  fufficient  publi- 
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^*  cation  thereof,  knd  relevant  to  infer  an  arbitrary   puniflimcnt : 
**  and  repelled  the  haiJl  defences  proponed  for  the  panncl.'* 
•  The  diet  was  afterwards  deferted. 

ASl.  5ir  James  Stewart,  T.  Kennedj,  Alt.  Sir  W.  Pringlc,  Sir  J.  Nacfmytli. 


N^92^  November  ij^i. 

His  Majesty's  Advocate, 

AGAINST 

J^AMES  Christie. gardener  m  Leith. 

Murder. ^^Defence^  That  the  ferfonjlain  nvas  put  to  death  ivhile  in  the 

ail  of  adultery  ivith  thejlayers  nvife^  found  relevant  to  reftriii  the  li^ 

bel  to  an  arbitrary  puni/hment. — The  jury  acquit  the  prifqner. 

*  ♦ 

HE  was  indided  at  the  inftance  of  the  Advocate  for  the  wilful 
murder  of  Alexander  Campbell,  a  foldier,  on  the  3d  July 
1731 ;  in  ib  far  as  "  the  faid  Alexander  Campbell  having  been  at 
the  time  within  your  dwelling-houfe,  near  to  the  Paunch-market, 
in  the  town  of  Leith,  you,  fhaking  oflf  all  fear  of  God,  and  regard 
to  the  laws,  without  any  juft  provocation,  wickedly  and  felonioufly 
invaded  the  fjiid  Alexander  Campbell  with  a  drawn  fword,  or  fome 
other  mortal  weapon,  and  gave  him  feveral  cruel  wounds,  whereof 
he  inftantly  died :  At  leaft,  at  the  place,  on  the  day  aforefaid,  about 
five  o'clock  in  the  afternoon  of  that  day,  the  faid  Alexander  Camp- 
bell was ,  barbaroufly  murdered  within  your  faid  dwelling-houfe; 
and  his  body  was  by  you  inhumanly  dragged  to  the  threfhold  of 
your  houfc ;  and  you  had  then,  or  immediately  before,  a  drawn 
fword  in  your  hand  ;  and  being  then  queftioned  about  the  murder, 
you  did  not  diffemble  it,  but  acknovledged,  that  you  was  the  per- 
fon  who  had  killed  the  faid  Alexander  Campbell.  By  all  which  you, 
are  guilty,  a<Etor,  art  and  part,  of  the  faid  horrid  crime. 
The  pannel,  denying  the  libel,  pleaded^  That  fuppofing  the  fa*dl 
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to  have  been  as  therein  flated,  the  homicide  was  juftifiable,  the  de- 
ceafed  having  been  flain  while  in  the  very  a<Sl  of  adukery  with  th^ 
papnel's  wife. 

Argued  in  the  information  for  the  crown,  **  The  procuAtor  for 
the  pannel,  in  fupport  of  his  defence,  cited  two  texts  in  the  Civil 
law,  viz.  /.  Patri^  ^o.ff.  and  /.  MaritOj  24.  ff.  De  adulterio\  whereby 
tKe  father  and  the  htlfband  might  lawfully  kill  the  adulterer,  dcprt^- 

«  *  *  ^ 

henfum  in  adult erio  cumjilia  njel  uxore.  And,  2doj  An  argument  in 
fupport  of  the  defence  was,  by  confequence,  drawn  from  a  perfbn*s 
lawfully  killing  a  robber  or  a  thief  in  the  night-time:  and  it  was 
contended,  that  in  adultery,  the  hufband  was  robbed  of  his  honour,, 
intereft,  peace,  &c ;  and  that  thofe  things  being  vaflly  of  more  va- 
i-ue  than  mtoney,  or  other  moveables,  the  killing  of  a  perfon  for  ma»^ 
king  an  attack  upon,  or  attempting  to  carry  away,  and  deftroy  fiich 
valuable  things,  was  much  more  juftifiable  than  the  killing  of  a  rob- 
ber or  night- thief. 

To  which  it  was  anfwered,  imo^  That  as  to  the  firft  of  thofe  texts 
m  the  Civil  law,  with  relation  to  the  father,  it  is  founded  upoii  a  fpe- 
cialty  amongft  the  Romans,  to  wit,  the  patria  pot'ejlas ;  whereby  the 
father  had  the  jW  *uit£  et  nee  is:  and  which,  though  once  taken  a- 
way,  was  only  in  a  cafe  of  this  kind  fb  far  revived;  and  there- 
fore it  is,  that  by  their  law,  the  lawfulnefs  to  kill,  or  the  defence  a- 
gainfl  murdering  the  adulterer,  wras  only  allowed,  when  both  the 
criminals  were  at  the  fame  time  killed,  and  that  in  the  very  adl.  But 
the  patria  pofejtas  never  having  taken  place  in  Scotland  in  the  way 
it  did  by  the  Civil  law,  that  text  can  never  be  made  a  rule  with  us. 

In  the  next  place,  as  to  the  /.  Marito^  and  the  argument  from  the 
parity  of  the  cafe  to  a  perfon's  killing  a  robber,  or  night-thief;  had 
we  no  pofitive  ftatute  or  law,  probably  the  court  would  follow  the 
diredtion  of  the  Civil  law;  but  the  a6l  22.  pari.  i.  Ch.  II.  fefT.  i.  be^ 
ing  defigned  for  removing  of  sell  queftion  and  doubt  that  might 
thereafter  arife  in  criminal  purfuits  for  flaughter,  and  that  flatute 
making  no  mention  of  a  murder  or  flaughter  of  this  kind,  amongflT 
thofb  whi<:h  are  declared  not  to  be  punilhable  by  death,  and  the  law 
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cxprefsly  fpecifying  feveral  other  degrees  of  homicide,  the  confe- 
quence  muft  be,  that  the  murder  charged  upon  the  panncl  not  be* 
ing  contained  in  the  exception,  nor  mentioned  in  that .  adl,  it  falls 
to  be  punilhed  via  ordinaria.  Neither  ought  any  regard  to  be  had  ta 
parity  of  cafes,  when  our  pofitiv^  and  flatutory  law  is  evident  and 
clear.  Befides  that,  confidering  how  very  frequently  men  are  pof- 
fefled  of  groundlefs  jealoufies,  if  it  were  once.underftood,  that  they 
could  lawfully  kill,  and  that  a  defence  of  this  kind  woujd  be  fuf^ 
^ned,  it  would  be  a  great  encouragenient  to  the  commiflion  of  the 
horrid  crime  of  murder,  when  at  the  fame  time  the  law  has  fuffi- 
ciently  provided  punilhments  for  adultery ;  and  would  make  every 
private  perfon  judge  of  his  own  quarrel,  .and  give  him  a  power  of 
taking  revenge  at  his  jown  hand. 

In  the  next  place,  Albeit  the  Civil  law  could  be  made  the  rule  in 
this  country,  yet  it  is  evident  the  above  texts,  cited  for  the  pannel,. 
could  not  fupport  his  defence ;  becaule  the  power  was  only  given  ta 
the  hufband  to  kill  where  the  adulterer  was  a  viVu,  perfona ;  and 
when  the  pannel's  charadler  is  compared  with  that  of  the  defundl,  it 
can  never  be  pretended,  that  the  defiindl,  with  regard  to  the  pan- 
nel,  was  a  mean  per£bn ;  and  therefore,  jeven  by  the  Civil  law,  his 
defence  could,  not  be  fuftained  relevant* 

In  the  laft  place.  The  panners  procurator  was  pleafed  to  plead  this 
as  a  total  defence  againft .  any  manner  of  punifhment.  But,  with 
great  fubmiffion^  fuppofe  the  Civil  law  could  be  made  the  rule,  yet, 
as  Sir  George  Mackenzie  obferves,  that  law  ordained  the  hufband  to 
be  puniflied  by  fome  arbitrary  punifliment," 

Argued  in  the  infonnation  for  the  pannel,  "  Though  we  are  com- 
pianded  by  the  law  of  nature  to  bridle  our  pajQ&ons,  yet  it  is  admit- 
ted, that  there  are  certain  provocations  which  ilefti  and  blood  can- 
not  bear ;  anjd  it  will  not  be  denied,  that  this  is  the  very  higheft  in 
the  clafs  of  provocation.  The  Romans,  by  whole  law  this  defence 
was  fuftained,  made  the  greatnefe  of  the  provocation  the  foundation^ 
of  their  law  in  that  particular  j  for  it  was  permitted  to  the  father  to . 
kill  in  all  places^  and  in  every  cafe,  both  the  adulterer  and  adulter- 
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cfs :  but  the  liberty  of  killing  by'  the  husband  was  reftricSled  to  his- 
own  houfe,  ftich  adulterers  as  were  viles  per/arue ;  and  even  in  thatf 
cafe,  to  the  perfon  of  the  adulterer  only.  For  his  wife  he  might  not 
kill.  And  the  reafon  of  the  law  is  exceedingly  remarkable,  not  be* 
caule  the  provocation  of  the  hufband  was  lefe  than  that  of  the  fa-* 
ther,  but  becaufe  it  was  greatet;  as  it  is  laid  down  in  a  law  of  Papi-- 
fiiarty  1.22.  Dig.  Ad  leg.  Jul.  dt  adult.  §  4.  par.  4.  "  Ideo  autem  patri,. 
^^  non  marito,  mulierem,  et  omnem  adulterum,  permifluni  eft  oc- 
"  cidere,  quod  plerumqixe  .^Jietas  paterni  nominis  confilium  pro^ 
*'  liberis  capit  j  caeterum  mariti  calor  et  impetus  facife  decernentis 
**  fuit  refrenandus."  • 

However  your  Lordfhips  may  think  this  reafcming  too  fubtile  as 
to  the  concluiion,  (as  it  certainly  is  ;  for  if  the  huiband's  provoca- 
tion was  greater,  a  greater  latitude  ought  to  have  been  given  him  to 
do  himfelf  juftice) :  I  fay,  though  the  reaibning  may  be  too  refi- 
flied,  yet  this*is  evident  froni  it,  that  the  reafon  why  it  was  permit- 
ted by  the  Roman  law  to  the  hufband  to  kill  at  all^  was  becaufe  of 
the  heinoufnefe  of  his  provocation. 

But  indeed  it  feems,  that  the  foundation  of  this  as  a  total  defence, 
may  be  fought  very  juftly  dfewhere.  As  a  man  has  a  property  in 
his  own  life  and  goods,  fo  a  woman  has  a  property  in  her  chaftity 
afad  a  hufband  in  the  chaftity  of  his  wife;  Indeed  it  is  not  every  in- 
vafion  of  property  that  would  juftify  homicide ;  but  this  muft  be 
eftimated  from  the  quality  and  degree  of  the  tranfgr^on  :  and  it  is* 
believed,  it  may  be  faid  with  fome  reafon,  that  where  the  invader 
was  in  a  capital  crime,  there  the  defence  of  proper  ty,  at  the  expence 
of  the  aggreffor  s  life,  is  juftifiable ;  and  by  the  law  of  God  this 
was  a  capital  crime^  Deut.  xxii.  22. 

However,  not  to  eftablifli  this  for  an  univerfal  rule,  it  is  confo- 
nant  to  the  law  of  nature  and  nations,  that  a  robber  .might  be  flajm 
in  defence  of  a  man's  goods,  or  a  nightly  thief,  or  a  ravifher,  by  a 
woman  in  defence  of  her  honour.     Thefe  points  are  eftablifhed  law 
and  v^ould  operate  an  abfblute  acquittal  to  the  pannel. 

Nor  is  violence  or  refiftance  the  fole  foundation  of  this  power  given 

to 
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to  the  perfon  invaded.  That  violence  has  no  other  efied  in  reafon 
than  what  the  nature  of  the  thing  gives  it  j  and  the  nature  of  the 
thing  gives  the  fame  efiedl  to  other  hypothefes.  What  is  the  reafoa 
why  a  woman  may,  without  fear  of  punifhment,  flay  a  man  wha 
attempts  to  ravifh  her  }  It  cannot  be  folely  the  violence ;  becaule, 
if  the  cafe  fliould  be  put  of  a  woman  furprifed  in  a  deep  flecp,  who, 
^t  waking,  finds  a  man  in  the  criminal  a<5l,  and  that  inftant  kill& 
kim,  no  doubt  ihe  would,  in  the  fame  manner,  be  aflbilzied :  and 
the  reafoa  is,  beCaufe,  had  Are  delayed  execution  but  a  moment, 
perhaps  the  wickednefs  would  have  been  conxpleted. 

The  very  fame  rs  the  cafe  here :  A  hufband  has  the  very  fame  iii- 
terefl  in  his  wife's  chaflity,  which  a  wife  or  a  virgin  has  in  her  own  ^ 
and  he  who  invades  that  property,  commits  a  robbery,  not  a  meta- 
phorical robbery  only,  fuch  as  that  of  his  honour,  the  credit  of  his 
houfe,  and  the  quiet  of  his  life,  (though  thefe  are  all  atrocious  inju-^ 
fies),  but  a  real  fubflantial  theft  of  the  fucceflion  of  his  eflate.  Art 
adulterer  does,  without  fufpicion,  impofe  an  heir  upon  his  family, 
arid  by  that  means  robs  the  perfon  offended,  to  give  an  inheritance 
to  a  baftard  of  his  own.  In  this  light,  it  muft  be  admitted,  that  the 
ftijury  to  die  hufband  is  greater  thaii  to  a  wife  or  virgin ;  becaufe, 
let  the  adl  be  never  fa  forcible,  there  will  flill  be  a  natural  relation 
between  the  mother  and  child ;  but  between  a  hufband  and  a  child 
fo  begotten  there  is  none. 

There  thesis  the  plain  foundation  of  the  law;  not  upon  provoca-- 
toon  -merely,  nor  upon  revenge,  but  becaufe,  had  the  thing  been  de- 
layed a  moment  Ibnger,  the  mifchief  had  *been  pall  remedy  :  fo  that 
the  hufband  rially  flew,  becaufe  it  was  fcarcely  pofhble  to  .preferve 
his  property  otheirwife.  And  this  feems  to  be  the  clearefl  founda^ 
tion  ia  the  law  of  nature  and  reafon  for  this  power  of  the  hufband. 

If  a  thief  fhould  have  got  poffeflion  of  jewels  to  a  great  value^  and 
the  mafler  finds  him  in  the  aft,  but  is  not  able  to  catch  him  j  and  if 
tiie  thief  is  fo  nimble,  that  unlefs  fome  other  way  is  found,  he  will 
certainly  outrun  the  owner;  who  can  doubt,  that  in  fuch  a  cafe  he 
might  lawfully  fire  at  the  thief  With  a  gun,  though  there  is  no  re- 

fiflance  ?. 
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fiftance  ?     By  the  fuppofition,  the  parallel  is  exaiH:,  when  it  is  tho- 
roughly confidered. 

That  in  fadl  the  law  flood  thus  among  the  Romans,  is  evident 
from  /.  24,.  Dig.  hoc.  tit.  Nay  the  L  29.  in  pr.  Cod.  tit.  lays  a  pu-* 
nifliment  upon  the  hufband  as  guilty  of  the  crmen  lenociniiy  if,  ha- 
ving found  his  wife  in  the  a<El  with  an  adulterer,  he  retained  his 
wife,  and  let  the  adulterer  efcape.  The  hufband  himfelf  was  the  fole 
wltnefs  to  the  fa(51:,  and  by  law  an  inhabile  witnefs.  The  public 
revenge  would  have  been  difappointed,  if  the  hufband  had  failed 
that  inflant  to  exert  the  power  which  was  in  him,  of  killing  the  a7 
diilterer;  which  therefore  is  required  of  him  as  a  duty  under  *a  pe- 
ijialty,  as  it  is  like  wife  required  that  he  fhpuld  put  his  wife  imm^ 
diately  away. 

The  Roman  law  is  no  otherwife  propofed  to  your  Lordfhips,  than 
as  the  example  of  a  wife  people,  who  apply  to  practice  the  principles 
of  the  law  of  nature  and  nations.  It  is  true,  that  this  general  pofi-* 
tioa  was  by  them  clogged  with  many  exceptions,  which  at  this  day 
feem  to  be  ill  founded,  but  nan  omnium  qu^  a  majoribus  noftris  confti-- 
tutafunty  ratiofiem  rfddere  pojfumus^  The  reafon  fpr  the  diflindlion  be- 
tween the  greater  power  of  the  father  than  that  of  the  hufband,  in 
killing  the  adulterer  ^  the  reafon  of  the  reflriding  the  hufband's 
power  to  a  "vilis  perfona  j  of  the  obligation  f o  put  away  the  wife,  un- 
der the  pain  of  a  knoctniumy  though  the  hufband  was  in  his  mind 
convipiced  of  her  innocence  :  I  fay,  the  reafons  of  thefe  are  lofl  by 
diflance  of  time  j  ;and  if  known,  perhaps  would  not  fuit  the  circum- 
fiances  of  the  prefent  age.  Your  Lordfhips  m^y  therefore  take  fronj 
the  Roman  law  what  is  undoubtedly  founded  in  the  law  of  nature, 
viz.  the  rule  itfelf  j  *nd  negled  the  exceptions,  as  not  fo  weU  wa.r^ 
ranted  from  the  reafon  of  the  thing. 

But  two  things  mufl  be  faid  here,  in  anfwer  to  what  was  urged  on 
the  other  fide  :  imoj  That  the  remains  of  the  patria  poteftas  could  not 
be  the  fole  ground  among  the  Romans  of  this  power  ;  for  this  plain 
reafon,  Becaufe  the  father  had  a  power  to  kill  the  adulterer  ;  which 
certainly  had  no  connection  with  the  patria  pptejiaf.    .  And^  2d0y  That. 

the 
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the  prefent  cafe  comes  up  to  the  requilites  of  the  Roman  law,  That 
the  adultery  was  committed  in  the  hufband's  own  houfe,  and  by 
K  vilis  perfona  i  one  who,  from  being  a  ftreet-cadie,  had  lifted  him- 
felf  as  a  private  centinel  in  a  regiment  of  foot. 

:  It  is  not  material,  that  the  defundl  was  not  fiich  a  vilts^  perfona  as 
is  enumerated  in  the  law.  The  inftances  there  given  are  only  exam- 
ples ;  it  is  not  fb  much  as  mentioned,  that  an  infamous  perfon  was 
'uilis  per/may  which  no  doubt  he  is  :  the  meaning  of  the  law  extend- 
ed not  only  to  perfons  of  bad  fame,  but  to  all  perfons  of  low  de- 
gree. 

Nor  is  it  to  the  purpofe,  that  the  defundl  was  in  equal  degree 
with  the  pannel ;  for  there  is  no  diftin(3:ion  in  the  law,  providing  the 
hufband  has  xhcjus  accufandi. 

To  the  authority  of  the  Civil  law,  the  pannel  adds  that  of  the 
grealeft  number  of  the  ftates  in  Germany,  who,  as  Matthaeus  fays, 
ad  huiic  tit.  cap.  7.  mim.  15.  ftill  make  this  a  totdt  defence;  and  like- 
wife  that  of  Grotius,  who  maintains  the  fame  thing  to  be  the  law 
of  the  province  of  Holland.  Matthaeus  is  indeed  of  the  contrary  o- 
pinion  ;  but  the  reafon  of  it  he  principally  draws  from  the  ftatutes 
of  his  own  province  of  Utrecht.  However,  it  is  hoped,  with  your 
Lordfhips,  the  authority '  of  the  great  Grotius,  in  an  undecided 
point,  will  have   confiderable   weight.     This   treatife  of  his  is  in 

« 

lib.  3.  Manudiiclionis  ad  juri/prudentiam  Hollandi^e. 

The  pannel  is  the  lefs  anxious  of  labouring  that  point,  that  this 
operates  at  leaft  a  mitigation  of  the  punifhment ;  becaufe,  by  the 
Roman  law,  a  father  or  hufband,  who  fhould  irregularly  kill  the 
wife  or  adulterer  out  of  the  precife  circumftances  of  the  law,  were 
yet  not  liable  to  the  ordinary  pain  of  the  lex  Cornelia  deficariis^  And 
Matthaeus,  and  the  other  dodtors  who  argue  againft  Grotius,  admit 
this  as  a  good  reftridive  defence.  Nay,  it  is  but  faintly  denied  by 
the  purfuer;  only  it  is  contended,  that  the  a<5l  1661  enumerates  all 
the  kinds  of  homicide  which  with  us  are  not  capital.  But  belides 
that  the  a(fl  enumerates  only  a  few  forts  of  juftifiable  homicide,  o- 
toitting  a  great  many  more,  fuch  as  tlie  killing  of  2ifur  noflurnus^  or 

Of 
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of  a  ravijher  of  a  woman,  it  was  juftly  oWerved  by  your  Lordlliips, 
that  the  aifl  principally,  if  not  only,  concerned  depredations  by  the 
highlanders.  and  borderers. 

It  muft  indeed  be  acknowledged,  that  our  learned  Sir  George  Mac- 
kenzie, tit.  Murder,  §  14.  gives  his  opinion  differently  from  Gro- 
tius  J  and  lays  his  reafbn  partly  upon  the  adl  1661,  and  partly  upoa 
thi$,  that  deeds  donfi  in  pafEon,  through  great  provocation,  arc 
not  thereby  totally  juftified,  but  only  alleviated.  In  anfwer  to 
which,  it  may  be  obferved,  that  Sir  George  feems  to  interpret  the 
ftatute  too  generally ;  of  which  mention  has  been  made  already ; 
And  as  for  the  reafon  of  the  thing,  it  (lands  not  barely  upon  pro- 
vocation, but  upon  a  neceffary  affertion  and  vindication  of  a  private 
right :  however,  that  eminent  lawyer  only  mentions  it  as  his  own 
opinion. 

The  pannel  then  leaves  his  defence  with  your  Lordfhips.  The 
words  of  the  civil  lajf/^  are,  per  I.  4.  hoc  tit.  per  legem  Juliam  Impune 
occidi  pojfe.  There  is  properly  no  queftion  in  the  cafe  but  one,  Whe- 
ther the  defence  is  relevant  totally  to  affoilzie,  or  only  to  reftridl  ? 
And  it  is  hoped,  that  your  Lordfliips  authority  in  this  decifion, 
fliall,  in  future  times,  be  quoted  to  inforce  that  of  the  Civil  law,  of 
Germany,  and  of  Grotius,  upon  the  fide,  not  only  of  irrefiftible,  and 
tlierefore  juftifiable,  nature,  but  alfo  of  material  juflice  and  immu- 
table reafon.'* 

Nov.  12.  1 73 1.  The  court  found  "  the  libel  relevant  to  infer  the 
pains  of  death :  but,  for  reftridling  the  murder  libelled  to  an  ar- 
bitrary punifhment,  fuftained  this  defence  relevant,  That  the 
pannel  killed  the  defunA  while  he  was  in  the  ad  of  adultery  with 
the  panneVs  wife.'* 
It  appeared  from  the  evidence,  that  the  prifoner  had  given  the 
deceafed  feveral  wounds,  of  which  he  died  :  the  defence  was 
alfo  proved.  The  prifoner's  wife  was  adduced  for  him  without  any 
objedlion,  and  fwore  the  deceafed  had  carnal  dealing  with  her  when 
her  huflband  came  in:  and  this  was  corroborated  by  certain  circum- 

(lances 
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(lances  fwore  to  by  the  furgeons  adduced  for  the  crown,  who  in- 
fpedted  the  body  of  the  deceafcd  foon  after  his  death. 

The  jury,  Nov.  16.  1731,  "  all  in  one  voice,  found  the  Ubcl  not 

"  proven."     Upon  which  the  prifoner  was  difmifled. ^The  jury 

fiiould  have  found.  Not  guilty. 

AEl.  Jo.  Forbes.  Ak.  Hugh  Dalrymplc. 


N°93.  March  jy^y. 

His  M  A  J  E  s  T  Y^s  Advocate, 

AGAINST 

to 

William     M  a  g  l  a  u  c  h  l  a  n. 
Trial  for  being  one  of  the  Porteous  mob. 

TH  E  indidhnent  was  as  follows.  **  That  whereas  by  the  law 
of  God,  the  Common  law,  the  Municipal  laws  and  pradlicc 
of  this  kingdom,  and  the  laws  of  all  other  well-governed  realms, 
privy  confpiracies,  to  raife,  procure,  and  move,  and  the  railing, 
procuring,  or  moving,  feditious  commotions  of  the  people,  mobs, 
or  tumults,  in  violation  of  the  laws,  repofe,  and  tranquillity  of  the 
kingdom,  or  any  part  thereof;  the  convocating  the  lieges  by  beat  of 
drum,  and  their  aflembling  themfelves  riotoufly  and  tumultuoufly 
together,  armed  with  guns,  lochaber-axes,  or  other  warlike  wea- 
pons whatfoever,  within  borough,  without  the  fpecial  licence  of  the 
fovereign,  or  the  magiftrates  of  the  fame ;  the  furprifing,  invading, 
or  feizing,  the  guard-room  of  any  borough  or  city  by  force  or  vio- 
lence, difarming  and  driving  out  the  foldiers  placed  there  for  the 
prefervation  of  the  public  peace,  and  the  taking  away  their  arms; 
the  violent  and  mafterful  feizing  and  fecuring  the  gates  of  any  city 
or  borough,  by  numbers  of  diflblute  and  diforderly  perfons  riotoufly 
aflembled,  whereby  the  lives  and  properties  of  the  inhabitants  are 
put  under  the  power,  and  expofed  to  the  rage  and  caprice,  of  the 

4  L  giddy 
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giddy  and  profligate  part  of  the  people  ;  the  infulting,  floning,  and- 
refifting,  magiftrates  in  the  due  execution  of  their  offices  ;  the  rai- 
fing  wilful  fire,  and  forcibly  breaking  open  the  doors  of  public  pri- 
fons,  and  by  force,  threats,  or  terrors,  extorting  the  keys  from  the 
lawful  keepers,  and  fetting  at  large  prifbners  lawfully  confined  foF 
capital  or  other  heinous  crimes;  and  the  committing  wilful  and  de- 
liberate murder,  under  doud  of  night,  in  derifion  of  public  juflice^ 
in  open  defiance  and  contempt  of  his  Majefty's  laws  and  authority^ 
and  attended  with  circumftances  of  brutal  cruelty  ;  .are  mofl:  enor- 
mous and  dfeteftable  crimes,  deftrudlive  of  the  public  pcac&,  idanger- 
ous  to  the  lives,  liberties,  and  property  of  the  fubjed,  lufoi/feSfive  qf 
all  laws,  government,  and  fociety,  odious  and  abpmbtablf  ^i»vo|be 
fight  of  God  and  man,  and  moft  fev€rely^unifliable.:(¥fet  tFtn^itJs^ 
and  of  verity.  That  you  have  prefiimed  to  commir,  tind'ace.gmlty  of 
all  or  one  or  other  of  the  forefaid  abominable  crimes,-  aggravated^s 
aforefaid;  in  fo  far  as,  upon  the  7th'^aS|>*of  ^pBfeinbtr,"inx.thd|pBar 
of  our  Lord  173.6,  or  one  or  other  of  the-  diyS  of:  t&e  faid:mo4dv 
certain  feditious>  and  blood- thirfty  perfons,  ihaking  off  all  fear  of 
God,  regard  and  reverence  to  his.Majefty's  laws  and  authority^  gui- 
ded by  difloyal.  and  diabolical  principles,  or  infligated  by  dangerous^ 
and  defperate  incendiaries,  having  felonioufly  confpired  unlawfully 
to  raife,  move,  and  procure,,  mobs  and  tumults,  infult  the*  laws^and 
public  authority^  and^  in  an  outrageous  manner,  to  break  and  dif^ 
turb  the  public  peace  ia  the^city  of  Edinburgh,  to  do  murder,  and 
commit  the  other  black  and  odious  cuimcs  after  mentioned,  did  af- 
femble  themfelves  together  within  the  (aid  city  and  county  of  Edin- 
burgh,, about  the  hour  of  nine^  or  fome  other  hour  that  night  y  and', 
being  armed  with  clubs,  and  other  offenfi.ve  weapons,  feized  a  drum 
in  the  poflfefiion  of  the  drummer  of  Portfburgh,,  part  of  the  fuburbs 
©f  Edinburgh,  and.  by  beating  the  fame  within  the  faid  borough, 
convocated  and  brought  togjsther  great  numbers  of  diflblutei  profli- 
gate,, and  diforderly  perfons^  who  proceeding  to  the  Netherbow*- 
port  of  the  faid  city,  by  force  and  violence,  feized  upon  the  keeper 
and  keys  thereof j^^^  fliut  and  locked  the  gate,    alid  marching  to  the 
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guarct-room,  where  the  city-guard,    conftituted  by  a6l  of  parlia- 
ment, was  in  ufe  to  be  kept,  by  force  and  violence  feized  the  centi- 
nel  {landing  at  the  door,  entered  the  fame,  anddifanned  and  drove 
out  the  fbldiers  placed  there,  by  the  authority  of  the  magiftrates,  for 
the   prefervatibn  of  the  public  peace,  and  arming  themfelves  with 
the  gnns^  halberts,  lochaber-axes,  and  other  weapons,  kept  in  the 
,faid  room  for  the  defence  of  the  city,  fent  parties  xo  the  ft  vera!  ports, 
*and  took  poficffion  of  the  fame,  fliutcing  the  gates,  nailing  or  roll- 
ing ftones  to  -fccure  the  faid  gates  :    And  having  thus  made  them- 
felves mafters  of  the  city,  to  the  great  fear,  terror,  and  trouble,  of 
his  Majefty's  lieges,   to  the,  imminent  danger  of  ihedding  much 
blood,  pillaging,  plundering,  and  burning,  the  houfes  of  the  inha- 
i>itaiits,  they  advanced  towards  the  public  prifon  of  the  faid  city, 
«nd  f)l«nted  fome  of  their  a€C<Mnplices,  armed  as  a  guard,  from  the 
north  fide  of  the  iaid  prifon,  commonly  caHed  th^  Purfis^  acrofs  the 
high-ftrect^  to  (lop^ill  who  did  not  xmlavefully  aflbciate  themfelves 
•with  them,  from  palling  to  the  prifon-gate,  and  with  fore-hammers 
beat  on  the  door  of  the  iaid  prifon,  in  order  to  break  it  open  j  and 
among  the  rioters  fo  planted  as  a  guard,  and  at  the  prifon-door,  and 
in  divers  other  places,;  during  the  iaid  tumult  and.fedition,  you  the 
faid  William  Maclauchlan,   armed  with  a  lochaber-axe^  or  other 
oflenfive  weapon,  was  unlawfully  and  riotoufly  aflembled  with  them: 
And  when  the  magiftrates  of  the  city,  as  in  duty  bound,  went  in  a 
body  toward  the  fdid  prifon,  to  difperfc  the  riotous  and  unlawful 
afTembly,  fliowcrs  of  large  ftones  were  by  you,  or  your  accomplices, 
poured  upon  them ;  whereby  fome  of  them  were  bruifed,  and  all  of 
them,  under  great  terror,  were  obliged  to  fly,  and  fave  themfelves 
from  the  fury  of  an  armed  mob  :  And  further,  you,  or  your  accom- 
plices, by  burning  torches,  links,  whins,  or  other  combuftible  mat- 
ter, wilfully  and  malicioufly  fct  fire  to  the  faid  prifon- door,  to  the 
great  danger  of  the  adjacent  wooden  houfes,  and  other  houfes  and 
fhops ;  and  having  burnt  and  beat  the  fame  open,  feized  the  keeper; 
and  by  force  and  fear  extorted  the  keys  of  the  rooms  of  the  faid  pri- 
fon from  him,  and  difiniflcd  William  Grinfdl,  imprifoi^ed  there  for 
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murder,  James  RatclifF,  imprifoned  for  theft,  robbery,  and  houfe- 
breaking,  and  divers  other  perfons  there,  alfo  committed  by  lawful 
warrants  :  And  you,  the  faid  William  Maclauchlan,  having  concei- 
ved a  deadly  hatred  and  malice  againft  John  Porteous,  commonly- 
called  Captain  Porteous^  there  alfo  confined  under  fentence  of  death, 
the  execution  whereof,  by  the  amiable  power  and  prerogative  of 
the  crown  to  fhow  mercy  to  fubje<5ls  condemned,  had  been  refpited 
by  her  facred  Majefty  the  Queen,  then  guardian  af  the  kingdom^ 
you,  or  your  faid  accomplices,  laid  violent  hands  upon  him,  witb 
intent  to  murder  and  bereave  him  of  his  life  j  and  having  dragged 
him  by  the  heels  down  the  faid  tolbooth-ftair,  crying  for  mercy  for 
Qirift's  fake,  lengthening  out  your  cruelty  towards  hyasi^  irftertiatcly 
led,  dragged,  and  carried  him,  fainting  and  falling  on  the  ftrcet,  tpt 
the  Grafs-market,  within  the  faid  city  of  Edinburgh,  the  place  of 
conunon  execution,  in  derifion  of  public  juftice ;  and  making  a  ftand 
at  the  gallows-ftone,  where  the  gibbet  is  ufually  placed,  you  confulted 
together  in  what  manner  to  put  him  to  death ;  and  about  the  laour  of 
eleven,  or  fome  other  hour  that  night,  having  hurried  him  to  a  dyfter'& 
tree  near  the  iaid  place,  while  in  moft  moving  manner  he  wa^  fup- 
plicating  for  a  little  time  to  recolledl  himfelf,  as  a  dying  man,  and 
to  beg  mercy  from  God,  you,  or  your  wicked  accomplices^  rcnoun-^ 
cing  all  Chriftian  compaflion,  and  even  human  nature,,  fixing  a  rope: 
about  his  neck,  inftantly  drew  him  up  upon  the  faid  tree ;  and  when 
he  endeavoured  to  fave  himfelf,  by  catching  hold  of  the  rope  witl^. 
'  his  hands,  you,  or  one  or  other  of  your  vile  aflbciates,  barbaroufly 
beat  them  down  with  a  paddle,  or  other  in-ftrument,  and  brutally 
ftruck  him  upon  the  face  with  a  lochaber-axe,  or  other  weapon  x 
and  wantoning  in  your  wickednefs^  making  loofe  the  rope  that  was 
fixed  about  the  faid  dyer  s  tree,  you,  or  fome  of  your  accomplices,, 
let  hiife  dawn  to  the  ground,  and  pulled  him  up  again,  where  he* 
hung  by  the  neck  till  he  was  dead.  All  which  deteftable  fa<5b  and 
crimes  were  impudently,  wickedly,  and  maliciouily  done,  ajad  com- 
mitted, by  the  faid  dif&lute  and  diforderly  perfons,  riotoufly  and 
tuniultu9uily  affembled,  in  nunncr  above  delcribedj   and  the  f^d 
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John  Porteous  was  cruelly  murdered,  at  the  time  and  place  afore- 
faid,  in  a  daring  and  outrageous  manner,  to  the  difhonour  of  God, 
the  contempt  of  his  Majefty*s  laws  and  authority,  and  to  the  lafting 
infamy  of  the  barbarous  and  bloody  at5lors  ;  and  you  were  art  and 
part  of  all,  or  one  or  other,  of  the  forefaid  crimes,  aggravated  as  a- 
forefaid.  Which  fadls,  or  part  thereof,  or  yovir  being  art  and  part 
in  all  or  any  of  the  forefaid  crimes^  being  foimd  proven  by  the  ver- 
didl  of  an  aflize,  before  the  Lords  Juftice  General,  Juftice-Clerk,. 
and  Commiflioners  of  Jufticiary,  you  ought  to  be  moft  exemplarily 
punifhed  with  the  pains  of  law,  to  the  terror  of  others  to  commit 
the  like  in  time  coming." 

The  court  ailigned  the  prifoner  counfel.  He  pleaded.  Not  guil- 
ty) and,  in  point  of  fa<fl,  it  was  fet  forth  for  him.  That  "  he  was 
footman  to  my  Lady  Wemyfs  at  the  time,  and  was  fent  by  her  La/- 
dyfliip  the  forenoon  of  that  day,,  the  7th  of  September^  to  Craigie- 
ha/Uiand  Gogar  on  an  ersand,  and  got  djrunk  to  fuch  a  degree,  that 
when  he  returned  he  was  not  capable  to  deliver  the  lettjcr  he  had  re- 
ceived, but  which  behoved  to  be  done  by  another. 

The  pannel,  fbcn  after  his  return  from  Craigiehall,  went  from  nxy 
Lady  Wcmyis's  houfe  to  John  Lamb's,  an  ale*-houfe  in  the  fame: 
^ftair,  half  an  hour  after  nine.  When  he  entered  Land's  houfe  he 
ftaggered  with  drunkennefs,  and  was  detained  there  till  within  a 
quarter  of  eleven,  and  then  went  out,  in  order  to  gato  his  own  hotde 
m  the  Canongate.  That,  in  paiUng,  he  called  at  Mr  Caflie's  vint- 
neri  and  drank  a  chopin  of  ale  or  two  with  the  fervant  there ;  and 
betwixt  Lamb^s  and  Caffie^s  fell  once  or  twice. 

That,  ftroUing  in  his  dninkennefi  through  the  ffreet,  he  met  with 
mo  bakers,  who  carried  him  away  with  them  to  the  mob ;  and 
whether  they  put  a  lochaber-axe  in  his  hand,,  or  not,  he  does  not 
remember;  but,  from  the  computing  the  time,  the  mob  had  pro- 
ceeded fo  far  that  Mr  Porteous  was  in  their  hands  on  the  ftreet  be- 
fore he  mingled  with  the  rioters ;  that  he  had  no  adlive  part  in  what 
remained,  nor  indeed  was  capable^  being  overpowered  with  liquor. 

That  all  this  vyhile  the  pannel  was  in  his  ordinary  hvery-habit, 
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and  went  home  to  his  bed,  and  did  not  attempt  to  fly  or  abicond 
.  inext  day,  ^r  at  any  time  thereafter."  -^ 

IiSpaiiitof  law  it  was  pleaded  for  hinJ,  That  ^the  fadts  libelled, 
viz;  t^fe  breaking  prifmr  by  an  armed  tetiltitude,  fetting  felons  at 
libecty,  and  the  puttifig  td  death  a  man  who  had  been  reprieved  b^ 
the  Sovereign,  amounted  10  high  ireafon,  and  could  cucJy  be  tried  ag 
fuch,  according  to  the  mode  prefcribed  by  y^Aani;  Caieof  Petfl: 
Meflinger,  State-mals,  vxil.  2.  p.  51.;  Gaieof  DaiuelDamlimrk,  ibid# 

jAnf.  I .  The  fame  fpecies  faFti  may  be  the  foundation  of  difierenc 
adlions ;  and  tihe  profecutor  may  infift  upon  what  ilatute  or  -ground 
in  law  he  chu&s.  If  a  traitor  in  rebellion  kill  one  of  his  Majefty') 
ifiibjeK^,  the  aft  k  trcafbn,  and  may  be  profecuted  as  fuch ;  but  st 
the  fame  time  it  is  felony,  and  may  be  tried  accordingly.  Qivilif ns 
treat  of  this  queition.  ^^  Si  delidlum  aliquod  reperiatur  punitus)^ 
«^  pluribus  legibus,  -an  debeat  iseus  delinquens  ex  una,  vel  &i  oziuii^ 
'"  bos,  *v^el  ex  aliqua  accuiaii  et  condemnari  ?"  Onmez.  rcfoLjwp^xw. 
torn.  3.  c.  I.  n.  38.  J  and  certain  rules  are  eilabliihed  for  deterQiining 
when  -one  trial  does,  or  does  not,  exclude  a  iecond  upon  a  di£[erent 
ground  in  law.  But  k  was  never  doubtod,  that  the  profecutor  ha& 
it  in  his  power  to  infift  againit  an  offender,  for  any  crime  he  has 
committed,  though  the  fpecies  fadi  afforded  a  ground  for  a  prol<;cu-- 
tion  of  a  difierent  natureu 

2*  The  coutt  wo:uld  have  been  competent,  though  the  profecu^ 
tion  had  beea  for  high  treafon  j  becaufe  though  by  7°  Ann.  her  Ma-: 
jefty,  her  heirs,  and  iucceilbrs,  are  impowered  to  iffue  commiflions 
of  oyer  and  terminer  in  Scotland;  yet  it  is  provided,  "  That  the  ju- 
***  ft  ice  court,  and  tOther  courts  having  power  to  judge  of  high 
*'  treafon  And  mifpjifion  of  tr^eafon  in  Scotland,  fhalLhave  full  power 
**  and  authoidty^  and  are  thereby  required,  to  inquire  of  all  high 
^^  treafons  and  jiiJUpriiion  of  high  treafon ;  and  thereupon  to  pro* 
^*  ceed,  hear,  and  determine,  the  faid  offences,  whereof  any  pcrfons 
^^  ihall  he.  indi^^gd  bcffoje  fihem/'— Hence^  had  this  been  a  tjial  for 
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treafon,  the  court  would  have  been  competent,  though  anodier  me- 
thod of  proceeding  would  have  been  rcqutfite. 

3.  The  indidlment,  a&  framed,  does^  not  amount  tor  high  treafon». 
The  chief  aim  of  the  confpsrators  and  their  a(ilbciate&  was  to  murder 
Captain  Porteous.  For  this  purpoie-,  they  armed,  broke  the  prifbn^ 
and  committed  the  other  ofiences  fet  forth  ia  the  minor  propofition  ^ 
therefore  the  convocation  being  on  a  private  and  particular  deiign,, 
it  wis  not  levying  war  againft  the  King.  In  the  cafe  of  Meflinger 
and  others^  it  was  agreed  by  all  the  judges,  that  if  their  intention: 
was^  to  puU  down  two  or  three  particular  bawdy-*houfes^  it  was  not 
high  treafon ;  Hale,  Reyling.  In  Dammarie's  eafe,.  the  chief  article 
found  tb  be  treafon  *was,  the  levying  war  to  pull  dafm  meeting- 
houfes  in  general,  not  one  or  two  particular  meedng-houfes; 

Replied^  By  the  laws  relative  to  high  treafon^  if  it  be  not  tried 
within  a  certain  time  the  guilt  is  aboliftied ;  but  according  to  the 
profecutor  s  argument,  after  the  crime  has  been  abolifhed  as  to  the 
highcft  eflfeft,  it  may  be  ftill  profecuted  under  another  denomina- 
tion J  and  though  a  man  has  been  abfolved  upon  an  indidlment  for: 
treafon,  he  may  beflill  triedfiDra  lelfer  qflfence;  or,  if  he  has  been; 
abfolved  on  an  indictment  laid  for  a  fefler  offence,  he  may  after- 
wards, on  the  fame  fpecies  fa6i't^  be  indi(fled  for  treafon.  All  which 
is  abfurd  ;  and  was  not  allowable  in  this  country,  even  before  the 
Englifh  laws  as  to  high  treafon  were  extended  to*  Scotland ;  e.  g.. 
theft  in  landed  men  before  that  time  was  high  treafon  in  this  coun- 
try ;  and  therefore  it  could  not  be  profecuted  before  an  inferior 
court,  nor  could  the  profecutor  reftri(5l.  his  libel ;    Mack.  tit.  Theft,. 

Upon  fuppofitibn  the  trial  could  proceed  on  this  indiifffmentf,  it  was- 
pleaded  for  the  pannel,  That  the  libel  does  not  charge  him  with  ha- 
ving been  in  the  confpiracy;  according  to  it,  theTioters-  had  not  only 
formed*  ^heir  plot,  but  in  a  great  meafiire  executed  it,  before  he  came 
amongithem ;  and  as  it  is  not  faid  he  was  one  oFthe  contrivers  of  the 
niifchievous  defign,  he  is  only  anfwerablefor  what  parthe  adled  him- 
felff  nbt  for  the  deeds  of  others ;  confequently  all  the  alternatives  in 
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the  libel  muft  go  for  nothing.  All  lawyers  are  agreed,  that  bare 
prefence  in  a  mob  or  tumult  is  not  criminal.  People  very  often  mix 
with  the  mob  from  curiofity,  or  an  intention  to  quell  the  difturbance ; 
therefore  bare  accidental  prefence  cannot  fix  guilt  on  a  man,  though 
he  was  armed,  unlefs  he  was  aiding  and  aflifling ;  which  is  not  libel- 
led in  this  cafe.  Clarus^  lib.  5.  §  Homicidium^  n.  37. ;  Menach.  De 
arb.  jud.  caf.  362.;  Matthieus^  tit.^.^.^.  §«//.}  Mackenzie^  tit.  Murder ^ 
§  12. 

In  the  trials  for  the  mob  at  Edinburgh  in  1 700,  and  that  at  Glaf- 
gow  in  1725,  the  court  did  not  find  fimple  prefence,  though  with 
-  arms,  relevant,  but  only  aiding  and  abetting.  This  is  likewife  the 
dodlrine  of  the  law  of  England ;  Cafe  of  Meflinger  and  others,  State- 
trials,  vol.2,  p.  31.;  and  this  holds  even  in  treafon. — ^The  libel, 
therefore,  again  ft  the  pannel  is  not  relevant ;  as  it  does  not  charge 

aiding  and  abetting,  but  only,  that  he  was  unlawfully  ailembled 
with  the  rioters. 

Anf.  The  rifing  of  commons,  hindering  the  Common-law,  or  be- 
ing found  in  manrent,  or  in  fear  of  tveir  with  any  man,  but  with 
the  King  or  his  officers,  within  borough,  are  difcharged  under  this 
penalty.  That  the  lives  of  the  offenders  {hall  be  in  the  King's  will, 
and  their  moveables  efcheated ;  ad  77.  pari.  14.  Ja.  II. ;  ad  83. 
fame  parliament }  ad  17.  pari.  18.  Ja,  VI.  Thefe  ftatutes  are  not 
in  defuetude :  Many  trials  have  proceeded  upon'  them  j  Cafe  of 
Strachan,  26th  November  1664;  Chinzie  1662;  Mowbray,  8th  Fe* 
truary  1686;  and  Keith  in  the  fame  month.  Thefe  law5  are.  rea- 
fonable  :  when  there  is  a  commotion  within  borough  of  perfons  un- 
armed, many  are  led  to  join  them  by  curiofity ;  and  it  would  be 
hard,  that  nuda  ajftfientia^  or  bare  prefence,  fhould  infer  a  fevere  pu- 
nilhment :  but  when  a  commotion  of  the  people  within  borough, 
where  a  multitude  is  foon  and  eafily  affembled,  proceeds  fo  far  as* 
that  they  arm  themfelves,  the  community  is  endangered,  and  fuch 
rioters  may  juftly  be  punilhed  with  death.  So  ftands  the  law  in  o* 
ther  countries,  /.  38.  /.  De panis  ;  I.  i.  ff.  Ad  leg, ;  Jul  Majefi. ; 
Bande^  lib.  5.  tit.  9.  def.  12.  takes  notice  of  a  commotion  and  out- 
rage 
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rage  not  unlike  that  in  queftion,  which  happened  in  Friefland ;  and 
he  iays,  the  feditious'perfbns  were  put  to  death.  In  the  cafe  of  Weir 
in  1 700,  the  fray  in  which  he  joined  was  raifed  fuddenly,  without 
any  previous  confpiracy.  In  the  cafe  1725,  it  was  not  libelled,  that 
they  were  in  arms.  In  this  cafe  there  was  a  confpiracy,  the  aim  «f 
which  was  to  murder  Captain  Porteous ;  and  this  was  known  from 
the  beginning  of  the  tumult.  The  affembling  riotoufly  and  tumul- 
tuoufly  in  arms  within  borough,  was  criminal,  and  contrary  to  law; 
but  the  joining  fuch  affembly,  their  intention  being  known,  was 
criminal  in  the  highefl  degree.  Therefore,  as  the  intention  of  this 
mob  was  to  murder,  and  raurder .  was  adlually  committed  by  them, 
there  is  no  reafbn  why  the  law  Ihould  not  be  put  in  execution  a- 
gainft  the  perfons  affembling  in  arms  widiin  borough  without  a 
licence  from  the  King  or  the  magiftratcs.  The  reafon  is  plain  :  If  a 
number  of  perfons  make  a  fray  for  an  unlawful  end,  the  deed  of  one 
becomes  the  deed  of  the  whole ;  becaufe  they  are  verfantes  in  re  illi^ 
•cita ;  Haje,  c.  34.  p.  44;j;.  ;  Cafe  of  Lord  Dair/^,  there  ftated.  And 
•in  burglary,  Handing  as  a  ^uard,  though  at  a  diftance^  will  make 
the  perfon  who  watches  aiding  and  ailiiling  to  the^burglary.  Since, 
then,  the  libel  charges,  That  the  pannel,  armed  with  a  lochaber- 
axe,  was  among  the  rioters,  and  flationed  as  a  guard  when  his  affo- 
ciates  were  breaking  open  the  prifon-door ;  and  as  they  did  actually 
burn  and  break  it  open,  and  murder  Captain  Porteous  ;  this  is  rele- 
vant per  fe  to  infer  the  pains  of  death.  • 

Replied^ .  The  old  ftatutes  .are  only  levelled  againft  ctmfederacies  ;  as 
is  plain  .from  the  title  of  the  iir  ft ;  which  bears,  "That  no  leagues 
•*  or  bands  be  made  within  borough,  or  manrent."  In  arbitrary 
times  they  have  been  extended  to  common  tumults  within  borough, 
but  unjuftly ;  and  they  have  been  laid  afide  fince  the  Revolution* 
Befides,  they  are  virtually  repealed  -by  i^  Geo.  I.  c.  4.  commonly 
CdWsA  the  moh-aEl  \  which  muft  be  the  rule  as  to  all  riots,  whether 
within  borough  or  elfewhere.  It  does  not  diftinguifli  between  pre- 
fence  with  arms,  and  prefence  without  them ;  and  it  is  plain,  no 
jnan  can  be  fubjecfled  to  a  capital  punifhment, .  unlefs  precifely  with- 
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in  the  ftatute ;  which  is  an  additional  reafon  why  one  prefent  with  a 
mob  can  only  be  liable  for  his  own  a<5lions. 

The  paiTage  from  Hale  is  miiapplied.  In  all  the  Englifh  cafes, 
nothing  was  fuflained  againil  the  prifoners  but  adls  of  violence  done 
by  themfelves.  When  a  mob  aifembles  with  defign  to  commit  a  par- 
ticular crime,  all  againfl  whom  an  aift  of  force  is  foxmd  by  the  jury, 
.  are  liable  to  the  puniihment  of  that  crime,  though  they  did  not 
themfelves  perpetrate  it :  but  when  a  mob  accidentally  gathers,  without 
a  previous  intention,  to  commit  a  particular  offence ;  thofe  prefent, 
though  they  have  been  adtive,  are  punifhed  only  according  to  the 
degree  of  their  criminal  ^dlivity.  But  in  both  caies,  unlefs  adls  of 
force  are  found  againft  the  perfons  accufed,  they  can  only  be  pu- 
nifhed arbitrarily  for  being  in  an  unlawful  aflembly.  Hale,  in 
the  place  quoted,  is  talking  of  the  cafe  in  which  all  confpired 
to  do  an  unlawful  ad ;  but  in  the  very  next  page  he  refers  to  the 
cafe  of  Salifbury,  and  fays,  different  perfons  may  be  guilty,  fbme  of 
homicide,  fbme  of  murder.  It  is  plain  this  pannel  was  not  in  the 
confpiracy :  for  if  he  had,  he  would  have  difguifed  himfelf,  and  not 
gone  in  his  livery-coat ;  nor  would  he  have  returned  home,  but  ab- 

fcondcd. 

It  was  next  obj  e<fted  for  the  pannel.  That  the  libel  was  improperly 
laid,  bccaufe  it  did  not  name  his  accomplices ;  Mack.  tit.  Art  and 

part. 

Afif.  This  neither  is,  nor  can  be,  required  by  the  law  of  this  or  a- 
ny  other  country  in  the  world.  All  that  Mackenzie  fays,  which  is 
founded  on  a£l  76.  pari.  6.  Ja.  VI.  is,  that  an  indidment,  ot  fum- 
mons,  charging  accomplices  in  general  to  appear,  cannot  be  the 
foundaticMi  for  trying  any  pcrfbn  not  named,  as  if  the  indi<5hnent  in 
this  cafe  had  not  been  againfl  William  Maclauchlan,  but  againfl  the 
accomplices  in  the  murder  of  Captain  Portcous. 

Replied.  Mackenzie  would  not  put  a  cafe  that  could  admit  of  no 
doubt.  If  a  man  is  indided,  he  certainly  mufl  be  named.  His 
meaning  therefore  mufl  be,  that  when  a  perfbn  is  brought  to  trial 
for  deeds  done  by  others,  thofe  perfons  mufl  be  named^  and  proof 

brought^ 
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brought,  that  they  were  hia  accomplices,  by  entering  into  a  concert 
with  him :  and  if  this  be  not  done,  the  paixncl  cannot  bring  proof  to 

exculpate  himfelf. 

In  cafe  the  Hbel  be  found  relevant,  the  pannel  offered  two  defen- 
ces;——/ry?,  Alibi.  ^ 

Anf.  By  the  law  of  Scotland,  and  that  of  other  countries,  {Bald^ 
in  I.  fin.  C.  de  proh^  defences  contrary,  to  the  libel  are  inadmiffible,  •* 
it  being  a  maxim,  "  Quando  delidhim  eft  plene  probatum  per  teftes 
*'  alErmantes,  non  eft  admittenda  contraria  probatio  per  teftes  nc- 
"  gantes."  However,  the  defence  of  alibi  is  fo  favourable  that  it  has, 
been  admitted}  but  then  it  muft  be  fo  quaUfied,  as  to  render  it  im« 
pofiibk  that  the  pannel  could  be  guilty  of  the  crime  libelled ;  Mack. 
tit,  Exculp.  §  22.  In  this  cafe  it  is  not,  and  cannot,  be  pleaded,  to 
e)cculpate  from  acceffion  to  all  the  criminal  a<5ls,  but  only  Ibme  of 
the  firft.  Befides,  it  is  hardly  poffible  the  pannel  can  prove  alibi  fuf* 
ficiently  in  this  cafe  :  Lamb^s  houfe  is  but  150  yards  from  the  pri- 
fon-do(Mr  and  the  Purfcs,  where  it  is  libelled  he  was  placed  as  a 
guard. 

Replied.  The  import  of  the  defence  is.  That  he  was  none  of  the 
original  promoters  of  the  mob,  nor  with  them  from  the  beginning  : 
and  it  is  a  rule.  That  even  in  a  rebellious  infurredlion,  thofe  who  are 
not  found  to  have  been  with  the  affembly  from  the  beginning,  but  only 
to  have  fuddenly  joined  them,  are  guilty  of  no  greater  offence  than  a 
riot,  if  they  have  done  no  adls  of  violence;  Hawkins,  c.  17.  §26. 
The  notion,  that  no  defence  is  admifhble  which  is  contrary  to  the  libel, 
was  long  ago  exploded ;  and  "  it  were  contrary  to  the  rules  of  law 
*^  and  humanity,  to  give  the  prerogative  of  probation  to  the  purfuer 
*•  againft  a  poor  pannel  fwimming  for  his  life  ;**  the  libel  does  not 
fpecify  the  precife  time  the  pannel  ftood  at  the  Pur/es. 

Secmd  defence.  The  pannel  was  mortally  drunk  at  the  time  li- 
belled, 

Anf,  In  civil  queftionsy  as  to  contracts  and  deeds,,  drunkenneis 
may  be  taken  into  confideration ;  not  in  crimes.  Were  it  otherwife, 
full  fcope  would  be  given  to  commit  crimes :  but,  by  law,  thofe  who 

4  M  a  prefume 


644  CRIMINAL        CASES.  N^gj. 

prefume  to  commit  capital  crimes  when  drunk,  muft  fubmit  to  ca- 
pital punilhments  when  fbber.  Some  lawyers  hold  drunkennefs  to 
be  an  aggravation:  Peccat dupliciter^  Gail.  obf.  lib.  2.;  obf.  no.  §  25. 
And  all  agree,  that  "  levis  ct  modica  ebrietas  nee  excufat  nee  mi* 
*'  nnit  delidum/'  The  pannel  could  not  have  adled  the  part  he  did 
had  he  been  overpowered  with  liquor.  Hale,  c.  4.  is  clear  againfl 
this  defence.  Mackenzie  fays,  he  never  found  it  fuftained ;  apd  that 
in  a  cafe  of  murder  it  was  repelled;  Spott  againfl  Douglas, 
1667. 

Replied y  That  drunkennefs  exempts  from  the  ordinary  puniihment, 
is  exprelbly  laid  down  in  /.  ii.  §  2.^.  De pmus\  I.  6.  §  ^.ff.  De  re 
milit.  Mackenzie  gives  it  as  his  opinion,  that  on  account  of  it,  in 
circumftantial  cafes,  the  privy  council  fliould  miligate  the  puniih- 
ment. And  as  we  have  no  privy  council  now,,  the  court  ought  ta 
take  it  mto  confideration  ;,  though,  while  the  privy  coimcil  fubfifted, 
they  never  fuftained  it,  even  to  the  effedl  of  mitigating  the  pimifh- 
ment.  In  England  it  is  allowed  to  be  proved,  and  goes  to  the  jury 
with  the  other  circumftances,  as  in  Dammarie's  cafe,  who  pleaded, 
too,  that  he  was  accidentally  prefent  when  he  fell  in  with  the  mob. 

March  19.  1737.  The  court  found,  "That,  time  and  place  Ubel- 
led,  a  number  of  people  having  unlawfully,  riotoufly,  and  tumul^ 
tuoufly,  aflembled,  armed  with  clubs,  and  other  warlike  or  ofien- 
five  weapons^,  to  which  unlawful  convocation  the  pannel  William. 
Maclauchlan,  armed  with  a  lochaber-axe,.  or  other  offenfive  wea- 
pon, joined  himfelf ;  or  that  the  faid  pannel  was  aiding  or  afliftingin 
all  or  any  of  the  fafts  libelled :  or  his  being  art  and  part  thereof,, 
relevant  to  infer  the  pains  of  law ;  but  allowed  the  pannel  to  adduce 
what  evidence  he  could  with  refpedl  to  his  behaviour  at  the  time  the- 
forefaid  crimes  were  libelled  to  have  been  committed,  for  taking  off 
the  circumftances  which  fhould  be  brought  for  inferring  his  being 
guilty,  or  art  and  part,  of  the  crimes  libelled;  and  repelled  the  hailL 
©ther  defences,*'  &a. 

The 
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The  jury  found  him  not  guilty :  upon  which  he  was   difiniffed 
from  the  bar. 

JEi,  Ch.  Areikinc.  Alt.  And.  Macdowal,  J.  Campbell.    / 

In  1738,  Thomas  Linning  alfo  was  tried  for  the  fame  oflFence,  and 
found  not  guilty  by  the  jury* 


David  Haggart  of  Cairnmuir^- 

AGAINST 

His  Majesty's  Advocate. 
Complaint  agaitift  the  Advocate  for  conduSiing  a  profecution  opprej/ivefy. 

IN  March  1738,  an  information,  or  prefentment,  wa&  taken,  made 
up,  and  figned,  by  the  £heri£F-fubftitute  of  Perthfhire,  againft  Da- 
vid Haggart  of  Cairnmuir,  charging  him  as  being  guilty,  or  art 
and  part,  of  the  wilful  burning  the  manfe  of  Caputh,  upon  or  a- 
bout  the  8th  April  1736^  and  containing  the  names  and  defignations 
of  twenty-five  witnefles  to  be  adduced  for  proving  the  crime. 

This  information  having  been  tranfmitted  to  the  advocate- depute, 
he  caufed  an  indidlment  to  be  raifed  and  executed  againft  Mr  Hagr 
gart,  in  order  to  his  being  tried  for  the  crime  at  the  enfuing  circuit 
at  Perth. 

When  the  trial  came  on  at  Perth,  the  advocate-depute  fet  forth^ 
That  the  pannel  had  been  very  induftrious  in  procuring  evidence  to  dif^ 
qualify  and  difcredit  Thomas  Souter,  one  of  the  principal  witnefles 
for  the  crown  ;  and  that  therefore  it  was  not  thought  expedient  to 
proceed  to  the  trial  till  an  inquiry  had  been  made  into  the  fadb  on 
which  it  was  underftood  the  objedlions  to  that  witnefs  were  to  be* 
founded ;   the  advocate-depute,   therefore,    moved,    that  the  trial 

fhould 
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fliould  be  remitted  to  the  jufticiary  at  Edinburgh,  and  the  pannel 
tranfported  thither. 

Upon  this  motion  there  was  a  debate ;  and  the  judge  at  the  circuit 
remitted  the  indidlment  to  be  tried  before  the  jufticiary  at  Edin- 
burgh, continued  the  diet  till  the  fecond  Monday  of  June  then  next, 
and  ordered  the  pannel  to  be  tranfmitted  to  Edinburgh. 

On  the  ad  of  June,  a  petition  was  prefel^d  for  the  prilbner,  com,*- 
plaining  of  this  remit,  which  he  alledged  wa^ unprecedented,  and 
could  not  be  the  foundation  of  a  trial  before  the  jufticiary ;  £0  that 
the  continuation  was  equivalent  to  deferting  the  diet :  and  therefore 
he  prayed  the  court,  in  terms  of  the  adt  1 70 1 ,  to  iffue  letters  or  pre- 
cepts, to  charge  the  magiftrates  of  Edinburgh,  and  the  keepers  of 
their  prifon,  to  fet  him  at  liberty.  Upon  reading  this  peti- 
tion, the  advocate-depute  objedled.  That  the  prayer  of  this  petition 
was  not  founded  on  the  ftatutc,  as  the  time  prefcribed  by  law  for 
infifting  in,  and  concluding  the  procefs  againft  him,  was  not  elap- 
fed  ;  and  thereupon  the  court  refufed  the  petition. 

The  trial  came  on  before  the  judiciary  x)u  the  12th  June,  to  which 
it  had  been  continued*  The  advocate- depute  not  being  yet  prepared, 
deferted  the  diet.     Upon  which  the  prifoner  was  difinifTed. 

Upon  this  Mr  Haggart  preferred  a  petition  to  the  court,  June  21 . 
figned  by  four  lawyers,  complaining  of  the  procedure  againft  him, 
and  praying  the  co\irt  to  "  order  his  Majefty's  Advocate,  either  to 
fhow  caufe  for  this  profecution,  or  difcover  his  informer ;  and 
particularly  to  ordain  his  Majefty's  Advocate  to  fhow  caufe  why 
the  diet  at  Perth  was  continued  to  Edinburgh ;  and  in  cafe  no 
fufficient  caufe  is  fhown,  to  find  his  Majefty's  Advocate  liable  in 
the  fum  of  L.  500  Sterling  of  damages  to  the  petitioner;  and  to 
give  fuch  other  redrefs  to  the  petitioner  as  to  their  Lordfhips 
"  fhould  feem  meet.** 

June  22.  The  court  ordained  this  petition  to  be  feen  and  anfwer- 

ed  by  his  Majefty's  Advocate,  and  his  deputes,  as  well  at  the  laft 

northern  circuit  as  at  Edinburgh.     Anfwcrs  were  put  in  accordingly. 

In  fupport  of  the  petition,  it  was  argued,  *'  That  though  there 

lies 
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lies  a  ftrong  prefiimption,  that  his  Majefty's  Advocate  will  not  pro- 
&cute  calumnioufly,  or  carry  on  an  opprelfive  profecution  againft 
any  of  the  fubjeds  ;  that  yet,  if  a  cafe  ihould  occur,  where  a  perfbn 
of  fubflance,  of  entire  charadler  and  credit,  is  arraigned  of  the 
moft  horrid,  barbarous,  and  atrocious  crimes ;  is  clapped  up  in , 
prifbn  for  them,  and  thereby  long  deprived  of  his  liberty  ;  is  ftaged 
at  circuit-courts,  and  brought  to  a  pannel,  charged  with  fuch  crimes ; 
is  removed  from  prifbn  to  prifon,  and  from  bar  to  bar,  fet  up  as  an 
infamous  fpeiflacle  to  crouds  and  multitudes,  who  generally  look  on 
at  luch  occafions ;  and  that  all  this  fliould  be  done  againft  the  moft 
innocent  of  the  fubje<Els  ;  and  then  the  profecution  entirely  dropped, 
and  deferted,  without  the  leaft  caufe  fhown  for  all  this  harafsment : 
it  is  impoffible  to  conceive,  that  the  law  of  any  country  can  be  fa 
rude  and  barbarous,  as  not  to  afibrd  a  remedy  to  a  perfon  fo  op- 
prefTed. 

And  therefore  it  is,  that  by  the  law  of  all  nations,  the  fifk,  or 
public  profecutor,  though  he  is  not  prefumed  to  be  calumnious,  yet 
if  he  fhall  be  found  to  have  profecute  affededly,  and  without  any 
juft  caufe,  he  is  not  only  liable  in  damages,  but  may  be  otherwife 
puniihed. 

And  your  petitioner  does  humbly  apprehend,  that  the  law  of  Scot- 
land has  no  wife  left  the  fubjeifls  without  a  remedy  in  fuch  cafe :  for 
by  the  a6t  1701,  made  anent  wrongous  imprifonment,  it  is  provi^ 
ded,  "  That  no  perfon  fhall  be  fo  much  as  imprifoned  as  guilty  of 
"  any  crime,  without  a  figned  information  againft  him  :"  And  there 
can  be  no  doubt,  if  fuch  infcxmation  is  calumnious,  that  the  in- 
former is  liable  in  damages,  and  even  obnoxiaus  to  punilhment,. 
according  to  the  degree  of  the  oSence. 

And  if  the  law  has  taken  fuch  care  of  the  rights  of  the  fubjeds,  fa 
as  to  afford  them  a  remedy  againft  perfon/^  who  fhall  wrongoiifly 
bring  them  under  reflxaint,  as  a  flep  to  their  trial  j  how  much  rather 
muft  there  a  remedy  lie  for  perfons  who  are  groundlefsly,  not  only^ 
deprived  o^  their  liberty,  but  laid  under  trial,  and  ignominioufly 
de£uxied  and  expofcd^  as  your  petitioner  has^  been*. 

Your 
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Your  petitioner  does  humbly  apprehend,  that  where  his  Majefty's 
Advocate  is  fole  purfuer,  efpecially  againft  a  perfon  of  credit  arid 
charadler,  he  cannot  be  anfwerable  for  the  purfuit,  but  upon  fuch 
inquifition  taken,  as  can  give  reafonable  evidence  that  there  was  fuf* 
ficient  ground  for  fuch  profecution ;  and  if  he  does  ptherwife,  he 
does  it  upon  his  peril,  and  mud  be  liable  to  the  party  accufed  for  the 
confequences* 

That  if  his  Majefty's  Advocate  thinks  fit  to  proceed  othorwife,  and 
without  any  inquifition  taken  by  himfelf,  or  on  his  behalf,  your  pe- 
titioner does,  with  great  fubmiffion,  apprehend,  that  he  cannot 
warrantably  profecute  without  the  voluntary  information  of  fomc 
credible  perfon  or  peribns  ;  in  which  cafe,  fuch  information  may  be 
fufEcient  excufe  for  his  Majcfty's  Advocate ;  but  then  the  informer 
muft  anfwer  for  the  confequences  :  And  Sir  George  Mackenzie,  in 
his  title  of  Accufation  and  AccuferSy  part  2.  tit.  19.  fays,  "  That  in  our 
^*  pra(^ique,  the  Advocate  doth  ordinarily  ordain  the  informer  to 
"  find  caution."  A^id  in  that  fame  title,  towards  the  end  of  it,  he 
mentions,  "  That  if  the  accufer  be  found  to  be  calumnious,  or  ma- 
''  licious,  it  is  arbitrary  to  the  juftiees  to  inflidl  what  punifliment 
"  they  pleafe;"  and  founds  his  opinion'  upon  two  adls  of  parlia- 
ment, and  particularly  upon  the  78  th  ad,  pari.  6.  James  VL  which 
decrees  the  acculer  to  pay  certain  fums  to  the  party  acquitted  of  the 
accufation  ;  and  then  it  is  ftatuted  in  the  faid  ad,  "  That  gif  the 
**  King's  Majefty's  Advocate  be  only  purfuer,  his  informer  is  to  pay 
*^  the  fine  aforefaid."  ,  From  whence  it  is  obvious,  that  in  the  cafe 
of  an  unjuft  or  malicious  purfuit,  that  either  his  Majefty's  Advocate, 
or  his  informer,  muft  anfwer  for  the  confequences  of  fuch  purfuit, 
and  the  damages  from  thence  arifing,  to  the  party  ;  that  is,  the  in- 
former muft  be  liable,  where  any  fuch  there  is  ;  and  if  the  trial  has 
proceeded  without  any  fuch  voluntary  information,  his  Majefty's 
Advocate  muft  be  liable,  unlefs  he  can  Ihew  fufEcient  caufe,  upon 
inquifition  taken  by  himfelf. 

That  it  is  no  fufficient  excufe  againft  a  groundlefs  p  ofecution, 
jlxat  a  prefentment  was  offered  from  a  proper  officer  of  the  law  for 

having 
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having  a  perfon  put  in  the  Porteous-roll  to  be  tried  at  a  circuit- 
court  ;  becaufe,  your  petitioner  humbly  apprehends,  that  upon  fuch 
prefentment,  his  Majefty's  Advocate  cannot  warrantably  indidl,  but 
upon  a  precognition  tranfmitted  to  him,  from  whence  he  may  form 
a  judgement  of  the  grounds  of  indicfling,  and  alfo  of  the  way  and 
manner  of  his  laying  his  indidlment;  and  that  if  his  Majefty's  Ad- 
vocate does,  upon  a  bare  prefentment,  carry  on  a  profecution,  he 
does  it  at  his  peril :  and  it  will  be  found  to  be  die  ordinary  pradlice, 
that  his  Majefty's  Advocate  never  does  indi(5l  upon  fuch  bare  pre- 
fentment, nor  otherwife  than  when  a  precognition  is  tranfmitted ; 
and  that  even  if  fuch  precognition  does  not  contain  a  probable 
ground  of  guilt,  his  Majefty's  Advocate  does  ftill  refufe  to  indidl. 
Neither  indeed  in  reafon  ought  it  to  be  otherwife,  or  that  his  Maje- 
fty's  Advocate  fhould  indi£l  without  fufficient  caufe  fhewn  to  him- 
felf ;  for  if  fuch  method  Ihould  not  be  followed,  it  would  expofe  the 
fubjedls  to  the  greateft  hardfhips. 

That  your  petitioner  does  humbly  conceive,  that  he  'has  fufFered 
very  uncommon  hardfhips  during  the  courfe  of  his  profecution  ;  a 
thing  that  ought  to  be  accounted  for  hy  the  profecutors,  and,  with 
humble  fubmiflion,  -  requires  your  Lordlhips  ftrideft  inquiry ;  to 
wit.  That  being  indidled,  and  a  diet  fixed  for  his  trial  at  the  laft  cir- 
cuit-court at  Perth,  your  petitioner  had  brought  over  counfel  to  af- 
fift  him,  and  taken  out  letters  of  exculpation,  had  brought  up  four 
fcore  witnefles  to  vindicate  his  innocence  at  an  exceeding  great 
charge;  and  being  prepared  for  trial,  hoping  to  recover  his  reputa- 
tion, as  well  as  his  liberty  ;  that  yet,  notwithflanding,  his  Majefty's 
Advocate  would  neither  go  on  to  trial,  nor  yet  defert  the  diet,  but 
prayed  the  court  to  remit  your  petitioner  to  be  tried  at  the  jufticiary- 
court  at  Edinburgh,  pretending  he  would  be  ready  to  proceed  there : 
And  as  the  court  could  not  know  but  that  there  might  be  fpecial 
reafbns  for  fo  doing,  it  was  accordingly  granted,  and  your  petition- 
er expofed  to  further,  infamy  and  expence,  by  being  carried  from 
iheriff  to  fheriff,  and  lodged  in  the  prifon  at  Edinburgh. 

That  fo  foon  as  your  petitioner  had  accefs,    he  applied  to  yom: 

4  N  Lorcllhi^.c, 


650  CRIMINAL        C  A  S  E  a  N^94. 

Lordfliips  at  Edinburgh,  fetting  forth  thefe  feveral  hardiliips ;  and, 
amongfl  others,  that  he  was  unduly  kept  under  confinement,  in  re- 
f  pe(5l  that  he  had  run  letters  of  intimation,  and  that  he  had  not  been 
brought  upon  trial  within  fixty  days  after  duly  intimating  fuch  his 
letters,  as  the  adl  1701,  anent  wrongous  imprifonment,  plainly  di- 

« 

rcdls ;  and  that  the  profecutors  did  not  appear  in  earned  for  his  trial 
at  the  fecond  diet :  and  therefore  praying  to  be  fet  at  liberty. 

That  his  Majefty's  Advocate  oppofed  this  petition,  as  being  pre^ 
maturely  brought,  and  not  competent  to  be  infifted  on,  until  the 
fecond  Monday  of  this,  prefent  month,  the  diet  of  trial  appointed  by 
the  remit  at  the  circuit- court  of  Perth  ;  whereby  your  petitioner's 
confinement  was  lengthened  to  the  laft  moment'- 

That  when  the  £aid  fecond  diet  of  trial  came  on,  there  was  not 
fo  much  as  a  jury  brought  for  trying  your  petitioner,  or  one  wit- 
nefs  adduced  igainft  him ;  but  his  Majefty 'S  Advocate,  without  the 
leaft  caufe  fhewn  why  the  diet  was  not  deferted  at  Perth,  did  then, 
before  your  Lordfhips,  defert  the  diet. 

That  your  petitioner  does,  with  great  fubmiffion,  take  this  laft 
ftep  to  be  an  intolerable  grievance,  altogether  unprecedented  upon 
the  part  of  his  Majefly's  Advocate,  as  well  as  obvioufly  vexatious : 
for  why  ought  not  the  diet  to  have  been  deferted  at  Perth,  when, 
from  what  is  above  noticed,  there  neither  was,  nor  could  be,  the 
leaft  intention  to  try  at  Edinburgh,  feeing  no  jury  nor  witnefs  wa& 
brought  to  attend  at  that  trial  ? 

That  upon  the  v^ole  matter,  your  petitioner  does  humbly  con- 
ceive, that  he  has  all  along  fufFered  the  moft  tmcommon  handfhips, 
fuch  as,  if  countenanced,  are  fubverfive  of  the  rights  and  liberties 
of  the  fiibjecfl.  Your  petitioner  is  a  laiaded  man,  of  unblemiflied 
chara(fler,  never  hitherto  called  in  queflion ;  has  now  for  many 
months  flood  arraigned  of  the  moft  horrid  and  atrocious  crime  of 
wilful  fire-raifing,  of  the  moft  aggravated  nature,  more  than  two 
years  after  the  crime  is  faid  to  have  been  committed,  and  has  there- 
by been  expofed  to  infamy  and  reproach  ;  has  been  deprived  of  his 
liberty,  remitted  from  court  to  court,  his  trial  in4tiftrioufly  delayed 

by 
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by  his  Majefly's  Advocate,  in  diredl  contradicflion,  as  he  conceives, 
to  the  adl  1701,  for  preventing  undue  delays  in  trials:  That  the 
diets  of  trial,  which  ought  to  be  the  moft  peremptory,  have  been 
colitinued  upon  him,  vrhich  has  added  both  to-  his  infamy  and  ex- 
pence  ;  and  every  part  of  this  hardfhip  fufiered  without  the  lead 
caufe  ihewn  by  his  Majefty^s  Advocate." 

In  the  anfwers,  it  was  argued,  "  That  the  Advocate's  informer 
was  the  fheriffat  Perth,  a  magiftrate  intruded  by  the  law  ;  and  the 
inft>rmation  itfelf  is  extant,  and  recorded  in  this  court,  in  a  book 
kept  for  that  purpofe.  The  advocate-deput^,  therefore,  did  no  more 
than  his  duty,  when,  he  caufed  ah  indidlment  to  be  raifed  againft  the 
petitioner ;  and  he  would  have  been  to  blame  had  he  not  done  fo. 

There  is  no  law  that  requires  a  precognition  to  be  ttanfmitted  a* 
long  with  the  prefentments,  though  it  is  defado  often  done;  and  it 
is  ufeful  or  convenient  that  it  be  done,  in  order  the  better  to  draw 
the  indidlment.  And  in  the  record  that  is  kept  of  all  thefe  informa- 
tions or  prefentments,  the  informations  themfelvcs  are  infer  ted,  to- 
gether with  the  lift  of  witnefles  lent  along  with  them,  biit  aever  any 
precQgnitioh  that  may  hare  been  taken  of  thefe  witnefles, 

Q.dly^  If  a  precognition  were  neceffary  to  be  tranfmitted,  where  is 
the  law  that  intitles  the  Advocate  to  advife  or  judge  of  Aat  precog- 
nition ?  The  ftatute  of  the  8th  of  Queen  Anne,  nor  atiy  other  law 
that  the  refpondents  know,  gives  him  any  fach  power,  but  fingly 
difecfls  the  informations  to  be  put  iiito  his  hand,  "  That  libels  and 
^'  indictments  may  be  raifed."  And  lb  far  as  the  refpondents  can 
difcover,  from  looking  into  the  recor4  of  thefe  informations  for  a 
good  many  years  paft,  there  is  not  one  to  be  found  that  was  refu- 
fed,  either  by  reafon  that  there  was  no  precognition  accompanying  it, 
or  that,  from  the  precognition,  there  did  not  appear  a  probable  groutid 
of  guilt  or  convi(flion. 

'When  the  Advocate  profecutes  of  his  own  accord,  he  ought  not 
only  to  maintain  the  relevancy  of  his  libel,  but  if,  upon  trial;  it  Ihall 
^appear  deftitute  of  any  probable  evidence,  he  may  perhaps  be  bbli- 
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ged  to  difcover  his  informer,  or  fhow  caufe  for  the  profecution,  that 
the  fubjcdls  may  not  be  vexed  without  remedy :  but  in  refpeft  of 
trials  at  the  circuits,  the  law  has  intruded  the  inferior  magiftrates 
with  taking  or  tranfmitting  of  informations,  in  order  to  making  Tip 
of  dittays  concerning  crimes  ;  and  as  to  thefe,  the  Advocate  has  no 
concern  with  the  proof,  farther  than  to  fee  that  there  are  witnef- 
fes  found,  by  whom  the  inferior  judges,  making- fuch  prefentments,, 
do  expedl  the  crime  may  be  proved. 

If  the  petitioner's  doiflrine  were  true.  That  a  precognition  was  ef- 
Jential  to  an  indidlment  for  the  circuits,  and  the  Advocate  anfwerable 
to  the  party ^  that  luch  precognition  contained  a  probable  ground  of 
guilty  it  would  infer  a  tafk  upon  his  Majefty's  Advocate,  dangerous 
to  the  public,  or  to  himfelf.  If  he  refufes  to  indid,  he  is  expofed 
to  outcry  and  complaint,  for  fcreening  offenders,  and  hindering  the 
courfe  of  juflice ;  and  if  he  fhall  indicfl  upon  evidence,  fuppofe,  that 
appeared  to  him  probable,  he  is  expofed  to  fuch  demands  as  thofc 
of  thijs  petitioner,  for  very  heavy  damages,  and  himfelf  to  iland  trial 
before  the  court,  whether  the  precognition  was  fuch  as  gave  a  fu&^ 
cient  or  probable  caufe  for  profecuting. 

It  is  difficult  for  any  man  to  Judge  what  will  either  fatisfy  a  jury 
to  convi<5l,  or  even  fatisfy  the  judges  that  there  was  probable  caufe 
for  the  trial ;  and  befides,  there  is  no  concluding  with  certainty, 
from  the  declarations  of  witnefles  not  upon  oath,  but  that  they  may 
iay  more^  as  well  as  le/sj  when  they  are  upon  oath. 

And  with  refpedl  tx>  the  public  intereft,  it  is  evident,  that  this 
would  put  it  in  the  power  of  his  Majefty's  Advocate,  if  at  any  time 
the  perfon  bearing  that  office  fhould  be  fo  difpofed,  ta  fcreen  the  of- 
fenders who  fhould  be  prefented  by  the  proper  magiftrates,  whom 
the  law  intrufts  with  that  part  of  the  office  of  a  grand  jtiry  j  but  the 
refpondents  cannot  find,  that  the  law  has  impowered  the  Advocate 
to  be  Tifuperior  check  or  controul  upon  thefe  magiftrates,  and  tojlifk 
oxfupprefs  fuch  of  their' infonnations  as  he  thinks  fit. 

On  the  contrary,  by  the  pradice  of  this  court,  he  is  obliged  to 
Jherw  caufe  whenever  he  refufes  any  of  them,,  and  to  write  down  and 
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fubfcribe  his  reafon  ;  and  as  the  refufal  is  his  proper  a6l^  he  ought  to 
be  tender  and  cautious  in  the  exercife  of  it ;  and,  in  dubioy  fhould 
rather  give  way  to,  than  rejeH^  the  informations  that  come  to  him 
from  the  proper  officers. 

The  refufals  of  fuch  informations  have  been  ufually  upon  fuch 
reafons  as  thefe  following :  When,  by  the  date  of  the  fa(5l  charged, 
it  appeared  to  have  been  committed  prior  to  the  laft  indemnity,  and 
plainly  to  fall  under  it :  When  the  information  is  fo  confufed  and 
perplexed,  as  renders  it  impoffible  to  be  underllood,  fo  as  to  form 
an  indidbnent  out  of  it :  When  it  is  not  duly  figned  by  the  inferior 
judge  and  clerk,  as  the  law  dircifls :  When  it  does  not  appear  to  con- 
tain any  colour  of  a  relevant  point  of  dittay.  Thefe  are  the  prece- 
dents which  the  refpondents  find  in  the  records  to  explain  from 
pradlice  the  nature  of  fuch  cafes,  where  the  Advocate  has  been  ufed 
to  reje(5l  informations ;  which  are  widely  different  from  what  this 
petitioner  pretends,  and  whereof  no  one  example  can  be  found  of  a 
refufal  for  want  of  a  precognition,  containing  a  probable  appearance 

of  guilt. 

But,  in  the  next  place,  to  give  your  Lordfhlps  the  more  ample 
fatisfadlion,  that  this  complaint  is  groundlefs  and  vexatious ;  fup- 
pofing  all  that  is  alledged  in  the  obje<^ion  were  true,  or  that  the  pe- 
titioner's docElrine^  concerning  the  Advocate's  power  and  dufy^  were 
to  be  held  as  ja/? ;  yet  his  complaint  would  be  equally  groundlefs  \  for 
fo  it  happened  in  this  cafe,  that  there  was  a  precognition  fent  along 
with  the  information  againft  him,  containing  the  examination  of  two 
thirds  of  the  witnefles  in  the  lift  tranfmitted ;  and  that  precognition 
did  appear  to  the  Advocate-depute  to  contain  a  probable  ground  of 
guilt,  befides  what  might  have  come  out  from  eight  more  witnefles  ia 
the  lift»  who  had  not  been  precognofced,  and  yet  might,  doubdefs,, 
be  competently  examined  upon  the  trial :  for  the  refpondents  never 
heard  this  reckoned  aniongft  the  legal  objedions  for  fetting  afide 
a  witnefs,   that  he  had  not  been  precognofced. 

The  refpondents  cannot  be  obliged  here  to  verify  this  laft  anfwer 
to  your  Lordfliips,  or  to  difcover  to  the  petitioner  the  amount  of  the 

King's. 
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King's  evidence ;  becaufe  the  petitioner  is  yet  obnoxious  to  be  brought 
to  trial  by  that  very  adl  1701,  which  is  often  mentioned  and  mifap- 
plied  in  this  complaint.  And  this,  by  the  way,  affords  an  additio- 
nal confutation  of  the  petitioner's  docSlrine :  for  if  it  were  competent 
for  any  party,  who  had  been  once  impanelled,  and  the  diet  againft 
him  deferted,  to  call  upon  the  Advocate  xojhotv  caufe  for  the  profecw- 
fioUj  by  producing  a  provable  precognition^  when,  at  the  fame  time, 
it  was  competent  for  the  Advocate  ftill  to  bring  him  to  trial,  this 
might,  in  many  cafes,  plainly  difappoint  fuch  trial  and  convidlion, 
even  of  perfons  truly  guilty,  by  fumifhing  them  with  a  particular 
account  of  what  each  of  the  King's  witnefles  could  fwear  againft 
th[em  ;  and  it  is  nb\aous  what  ufe  might  be  made  of  ftich  notice  by 
an  indujlrious  criminal^  eidier  by  tampering  with  diefe  witnefles 
themfelves,  or  with  other  wimeffes,  in  order  to  obviate  or  difprove 
their  teftimonies,  or  to  prove  an  exculpation  adapted  to  them. 

But  in  the  prefeilt  extraordinary  cafe,  and  as  the  refpondents  have 
reafon  to  believe,  that  by  fome  means  or  other,  without  their  know- 
ledge or  confent,  this  petitioner  is  already  pretty  well  acquainted 
with  the  contents  of  the  precognitiori,  the  Advocate  believes  be  may 
adventure,  coniiftently  with  his  duty,  to  open  to  your  Lordlhips  the 
fum  of  the  evidence  appearing  on  the  precognition  againft  thiis  pe- 
titioner.  [Here  the  fubftance  of  the  precognition  was  ftated.] 

The  motion  made  at  Perth  for  a  remit  was  proper,  becaufe  of  the 
information  the  Advocate  had  received ;  and  fo  the  court  found.  To 
complain,  therefore,  of  tliis,.  was  to  complain  of  the  court.  But 
there  is  no  ground  for  complaining  at  all :  for  fuch  remits  are  very 
proper,  and  have  been  often  made.  [Here  a  number  of  precedents 
were  quoted.] 

The  opposition  made  to  Mr  Haggart^s  petition  on  the  2d  June 
was  perfecf^ly  proper,  and  agreeable  to  law ;  fo  the  court  found  :  and 
therefore  to  complain  upon  this  head  is  to  complain  of  the  court. 

The  deferting  the  diet  on  the  1 2th  of  June,  in  confequence  of 
which  the  prifoner  was  difmilTed,  furely  can  afford  the  petitioner  no 
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ground  of  cx)inplaiAt. — As  to  the  alledgeance,  That  the  remit  had 
been  obtained  without  any  intention  to  profecute,  becaufe  no  jury 
or  witnelles  were  at  Edinburgh  on  the  1 2th  June ;  it  is  anfwered,  as 
to  witnefles,  It  was  not  the  time  to  bring  them,  becaiife  the  rele- 
vancy had  not  yet  been  debated  ;  and  in  a  trial  at  Edinburgh,  in- 
formations were  requifite  by  law.  And  for  the  jury,  it  was  no  fault 
of  any  Advocate-depute  that  they  did  not  attend,  which  legally  they 
were  obliged  to  do  j  for  the  remit  of  the  trial,  was  a  warning  of 
them  aj>ud  a^a  to  follow  it,  even  as  they  might  have  been  originally 
fummoned  from  the  county  where  thfy  Hve  txj.  aflift  at  fuch  trial  m 
Edinburgh, 

At  the  fame  tin>e,  the  view  or  iriteatiox)  of  the  Advoca^depute  at 
Perth  was,  no  doubt,  that  in  cafe  the  diJ5culty  IJiould  be  rempyed> 
which  detenmned  him  not  to  infiil  there,  new  crimiiial  iet;ters  fhould 
be  ferved  agaipft  the  prifoner,  without  uififting  for  thp  a(3:ual  atteadr 
aijce  of  the  Perth  jury.;  and  ;h^t  diffiiculty  ftpt  being  reqaoved  wh^n 
the  1 2th  June  came,  the  diet  wai  thep  de^rted,  and  the  prifoijj^r 
difmiffed  :  but  there  was  nothing  illegal  or  opprefliye,  in  cisj^aiq^fl^ 
the  prifoner  for  a  capital  crime  in  thf  if^?f^inxt  VfioA  hi$^  firft  ija^i^- 
ment,  fo  long  as  the  tiooe  limited  by  l^w  for  cqppltt^ing  of  thqitprcK 
cefs  was  not  elapled. 

It  woujd  be  a  very  undue  conduct,  and  wh*t  the  refpondents  hope* 
none  of  them  will  be  fufpe(5led  of,  flxould  the  Advocate  wilfully, 
and  of  defign,  detain  a  prifoner  the  full  time  allowed  by  law,  either 
for  giving  him  his  indidhnent,  or  finilhing  his  trial,  on  purpofe  to 
lengthen  out  his  confinement;  and  there  is  not  the  remoteft  fhadow 
of  fufpicion,  that  fuch  hardfhip  could  be  meant  by  the  refpondents 
againft  this  petitioner,  an  utter  ftranger  to  them  :  and  yet,  if  fuch 
a  thirjg  fhould  happen,  it  would  be  no  ground  of  complaint  to  your 
tordfhips,  or  any  where  elfe,  for  there  would  be  no  end  of  fuch  in- 
quiries. The  law  has  allowed  fixty  days  to  the  Advocate  for  fixing, 
the  diet  of  trial ;  and,  by  the  fame  rule,  a  prifoner  who  gets  his  in- 
di<5lment  near  the  end  of  that  term,  or  who  is  liberate  upon  the  e- 
lapfe  of  it,    without  getting  any  indidlment,  may  apply  to  your 
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Lordfliips,  to  make  the  Advocate  Ihow  caufe  why  he  was  detained 
lb  long,  and  was  not  either  indidled  or  difmifled  fooner ;  and  with 
the  fame  reafon  as  this  petitioner  he  might  cry  out,  Severity  and  op- 
preflion  ;  and  yet  in  no  cafe  that  ever  happened  could  it  be  lefs  in- 
tended than  in  this. 

In  fhort,  the  law  has  made  certain  provifions  for  the  liberty  of  the 
fubjedl,  and  to  prevent  undue  delay  in  trials ;  and  when  thefe  are  not 
tranfgrefled,  there  is  no  room  for  complaining.  The  due  obferva- 
tion  of  this  excellent  law  fhall  always  be  the  inclination,  as  well  as 
the  duty  of  the  refpondents,  fo  long  as  it  is  their  fortune  to  ferve 
the  crown ;  but  when  nothing  is  done  to  exceed  the  bounds  prefcri- 
bed  by  law,  ancf  indeed  nothing  intended,  even  within  the/e  bounds, 
to  harafs  any  of  the  fubjedls,  the  refpondents  hope,  that  they  fhall 
be  protedled  from  being  difquieted  and  diverted  from  their  proper 
bufinefs,  by  vain  and  groundlefs,  and  efpecially  by  loud  and  oppro- 
brious, complaints  of  this  fort;  and  that  as  they  believe  this  is  the 
'uery  jirjl  of  its  kind,  it  will  be  fo  treated  by  your  Lordfhips  as  it 
may  be  the  lajir 

What  is  above  ftated  contains  the  fubftancc  of  the  printed  petition 
and  anfwers,  which  1  have  read ;  but  I  could  find  nothing  in  the 
record  relative  to  this  affair. 

For  the  petitioner,  Ja.  Graham,  Lockhart,  Kenneth  Mackenzie^  Ch.  Maitland. 

« 

/ilt*  Ch.  Are£kine,  Will.-  Grant,  H.  Home. 
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David  Hagga^it,  with  concotirfe  of  his  Majefty's  Advocate, 

AGAINST 

Mr  James  Hog,  Miniftpr  of  the  Gofpel  at  Caputh,  and  Thomas 
Souter,  tenant  in  Ruffel. 

s 

Can  execution  pafs  on  a  verdiB^  f  tiding  feveral  a^s  of  a  generic  crime 
provedy  each  bjf,  a  Jingle  tvilnefs  ? 

» 

THE  indidment  againft  Mr  Hog  fet  forth,  "  That  where,  by 
the  law  of  God,  the  Cpmmon  law,  and  the  laws  of  this  and 
all  other  well-governed  realms,  the  bribing,  corrupting,  fuborning, 
and  concuiEng,  of  witnefles  to  bear  falfe  evidence,  or  to  fwear  falfe- 
ly,  againft  any  of  our  lieges,  efpecially  in  matters  capital  or  defa- 
matory, or  to  conceal  or  deny  truths  confifting  with  their  know- 
ledge, and  all  attempts  or  endeavours  to  the  above  purpofes  ;  the 
fraudulent  enticing,  inciportuning,  foUciting,  or  menacing,  of  any 
perfon  or  perfons,  to  bear  falfe  evidence,  or  to  conceal  or  deny 
truth,  by  money  adlually  given,  promifes  of  rewards  and  good 
deeds,  or  by  other  corrupt  and  abominable  means;  and  aU  attempts 
by  fraudulent  means  to  induce  others  to  defame  any  of  our  lieges,  as 
guilty  of  heinous  crimes,  and  thereby  bringing  them  under  impri- 
ibnment  and  trial  for  the  fame,  and,-  of  confequence,  under  terror 
of  punifliment,  and  even  of  their  lives,  and  alfo  fubjecSling  them  to 
great  charges ;  efpecially  when  fuch  practices  are  the  refult  of  pre- 
vious ill-will  and  deadly  prejudice,  frequently  repeated  for  the  fpace 
of  feveral  months  or  years,  with  a  wicked  ^nd  felonious  intention  to 
murder  an  innocent  perfon,  falfely  flandered,  ^^^SMjpi^Mlfprfed,  or 
indided;  and  when  committed  by  a  minifter.Qi^  the  gofpel,  to  the 
fcandal  of  his  profeffion ;  and  where  the  peribns  fo. corrupted,  &c. 
or, endeavoured  to  be  fo  corrupted,  &c.  are  of  the  number  of  thofe 
4>ver  whom  he  is  ordained  minifter,  and  thereby  linder  his  influence: 

4  O  yet 
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yet  true  it  was — **  And  then  a  variety  of  fuch  ads  arc  charged  in 
three  different  proceffes. 

Tliia.  libel  was  found  relevant ;  and  the  jury  brought  in  the  fol- 
lowing verdid.     "  They,  by  plurality  of  voices,   find.    That  the 

crime  of  fubomation,  or  endeavouring  to  fubom  people  to  be  wit- 

neffes,  as  libelled  againft  the  pannel  Mr  H<^,  is  proven  in  fundry 
'*  fa<as,  each  fa<5l  only  by  one  fingle  witnefs ;  as  to  Thomas  Souter,  the 
"  other  pannel,  we  find  him  art  and  part  in  the  faid  fubomation.'* 

It  was  objeded  for  Mr  Hog,  That  a  fad  fwore  to  by  a  fingle  wit- 
nefs is  not  at  all  proved.  So  fays  the  law  of  God,  Deut.  xix.  15.; 
Matth.  xviii.  i^.;  John  viii.  17.;  2  Cor.xiii.  i.;  the  Civil  law,  /.  19. 
§  I.  C  De  tefi.i  Maftb4sust  tit.  3.  j  and  the  law  of  Scotland;  Mack, 
tit.  Probation  by  witnefles. 

Jj^.  There  is  a  difference  as  to  this  matter  between  a  Jpec^c  and 
a  generic  trime.  The  firft  muft  be  proved  by  two  witneffes  to  the 
feme  fad ;  but  the  other  is  fufficiently  proved  by  fingle  witneffes  t» 
fingle  fads  of  the  fame  kind.  In  this  cafe,  fubomation  in  goieral 
was  charged ;  and  the  particular  feds  libelled  are  but  qualifications 
of  the  generic  crime  chained;  Biher.  De  tepb.  §  18.  Gaily  Carpz.  &c 
Biffet's  cafe  in  1705J  and  that  of  Clerk,  fame  year.  And  this  doc- 
trine is  eftablifhed  in  England;  Cafe  of  Sir  William  Perkins,  tried  in 
1695  fca*  the  affaflinatuHi-pIot.  And  in  circumftantial  evidence  it 
has  been  held  every  where,  that  when  all  the  drcumftances  are  pro- 
ved, each  by  cme  witnefe,  that  the  proof  is  fufficient,  efpecially  in 
an  occult  crime.  At  any  rate,  though  die  crime  were  not  fully  pro- 
ved, that  would  excufe  only  from  the  ordinary  punifhment,  not 

from  a  lefler. 

RepUedy  Subomati<m  is  no  more  a  generic  crime  than  murder,  a:- 
dukery,  or  theft.  The  fuboming  one  witnefs  is  as  di£b-ent  firom 
the  fuboming  anoAer,  as  the  committing  aduhery  with  cme  wcxilaii 
is  difierent  frwn  die  conwaiitting  that  crime  with  anothor.  A  cri- 
minal profecution  cannot  be  carried  on  fi>r  a  crime  in  general ;  a  fpe- 
cial  fad  muft  be  libelled,  and  proved ;  and  tmlefi  each  fad  be  pro- 
Tcd  by  two  witneffes,  it  is  not  proved  at  all  j  and  the  pnx^  of  one 

crime 
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mme  is  no  proof  of  a  criininal  fa6k  of  the  fame  kind. — ^A  profecution 
for  a  generic  crime  is  contrary  to  the  natural  rights  of  mankind,  and 
to  the  law  of  Scotland.  How  can  a  man  defend  himfelf  againft  an  ac- 
cufation  laid  for  a  crime  in  general  ?  If  a  particular  fad  be  libelled, 
he  can  call  to  mind  the  time  and  place  where  he  was,  and  who  were 
prefent,  fb  as  to  prepare  for  his  defence :  but  it  is  impoilible  to  do  fo 
againft  a  general  accufation;  efpecially  if  fingle  witnefles  to  different 
fa^Sls  be  admitted ;  for  they  cannot  contradidl  one  another,  or  be  re- 
dargued. The  doctors  do  not  treat  of  this  quefliOn  very  diftindlly, 
but,  when  rightly  underftood,  they  fupport  the  panneVs  plea ;  Clarus^ 
Rec.fent.  lib.  5.  quteft.  53.  N®  i8.  €t/eqq.\  Farinaceus,  in  his  trea- 
tife  De  oppofttione  contra  difia  teftium^   qu^ejl.  b^^.    N^  200.  217,  228, 

As  to  the  law  of  Scotland,  the  pannel  has  not  b'een  able  to  difco- 
ver  one  inftance  in  which  an^  attempt  wais  made  to  bring  a  perfon  to 
trial  for  a  crime  in  general,  excepting  Barifdale's  cafe  in  1735.  The 
libel  againft  him  fet  forth.  That  he,  and  others,  did,  at  different 
times  and  places,  from  April  1734  to  ift  December  1735,  endea- 
vour, by  undue  methods,  to  induce  feveral  perfons  to  give  evidence 
againft  the  profecutors  as  guilty  of  ftealing ;  and  next  it  charged  par- 
ticular attempts  upon  particular  perfons  at  particular  times  and  pla- 
ces. But  it  was  found  relevant  only  as  to  the  particular  fadls  libel- 
led with  time  and  place,  and  the  general  article  difmiffed.  A  proof 
C^me  out  by  fingle  witneffes  as  to  theft  fingle  fadls,  and  the  jury 
found  the  libel  not  proved.  This  decifion  eftabliflies,  that  it  is  not 
relevant  to  libel  fiibornation  in  general.  In  Mr  Hog's  cafe,  the  in- 
terlocutor on  the  relevancy  meant  only  to  find  the  particular  fads  li- 
belled relevant.  Hence  the  court  checked  the  profecutor,  when  he 
offered  to  lead  any  witneffes  upon  the  general  article,  and  not  upon 
a  particular  fa<3:  libelled ;  io  that  this  trial  proceeded,  ft3t  for  the  ge- 
neral crime  of  fubornation,  but  for  particular  fadls ;  and  as  theft 
were  only  fworc  to  by  fingle  witneffes,  and  the  jury  has  only  found 
tiiem  fo  proved,  the  pannel  ought  to  be  difmiflfed. 
•  Further,  fuppofing  an  attempt  to  fubom  wimeffes  to  jft^ove  a  par- 
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ticalar  crime  againft  the  prafecutor,  would  have  been  a  relevaiit  charge, 
and  that  the  evidence  of  two  qr  three  iingle  witnefles,  deponing  to 
different  adls  of  the  fame  fubomation,  might  be  conjoined  and  fuftain- 
ed  as  fufficient,  that  would  not  found  a  condemnation  upon  this  ver** 
didt ;  for  in  this  cafe  three  kinds  of  fubomation  were  libelled ;  one 
to  prove  fire-raifing,  another  to  prove  incefl,  and  a  third,  to  fwear 
falfely  in  a  procefs  of  fcandal.  The  verdicEl  finds  the  fubomation 
proved  by  fingle  witneflfes,  without  diflinguifhing ;  fo  that  it  does 
not  appear  but  the  inflances  found  proved  were  one  of  each  kind, 
and  thefe  can  never  be  conjoined* 

As  to  the  law  of  England,  the  forms  and  rules  of  trial  there  arc 
quite  diflferent  from  thofe  of  other  countries*  The  oath  of  one  wit- 
nefs  may  be  legal  evidence ;  but  all  the  jurors  muft  believe  it :  one 
difTenter  will  acquit  the  pannel.  Mr  Hog  would  have  been  fiife  in 
England ;  for  the  verdidl  againft  him  was  carried  but  by  a  plurality. 
Wijtneffes  in  the  law  of  England  do  not  mean  concurring  witnefles. 
But  to  remove  any  doubt  upon  this,  by  a  flatute  of  King  William  it 
was  provided.  That  from  25th  March  1 696,  no  man  fhould  be  at- 
tainted of  high  treafbn  but  by  the  oaths  of  two  witnefles,  either  both 
fwearing  to  the  fame*  ouvert  a6l,*  €«•  one  of  them  to  one  and  the  o- 
ther  of  them  to  another  ouvert  adl  of  the  fame  treafon :  and  it  is  en- 
abled. That  if  two  treafons  be  charged  in  one  indidlment,  one  wit- 
nefs  to  one  of  the  treafons,  and  another  to  the  other  treafbn,  ihall  not 
be  deemed  two  witnefles  in  the  meaning  of  the  flatute.  It  is  therefore 
quite  inxproper  to  argue  from  the  law  of  England  in  this  cafe.  Mr 
Hog  might  as  well  argue  from  the  Canon  law,  which  requires  fortj^ 
four  witneflfes  to  convidl  a  prefbyter. 

As  to  the  argument.  That  fingle  witneffes  to  each  facft  are  fuffi^ 
cient  in  circumflantial  cafes,  it  may  be  true,  that  a  fa<£^  proved  by  fe 
fingle  witnefe  may  be  jx»ned  as  a  circumflance  with  other  fa<5ls  pro^ 
ved  by  concurring  teftimonies ;  e.g.  if  in  a  cafe  of  theft  it  were  pro- 
ved by  two  witnefles,  that  the  profecutor  was  pofleffed  at  night  of 
an  horfe,  with  fuch  marks ;  that  his  flable  was  broke  into,  and 
the  horfe  amifling  in  the  morning ;    and  a  fingle  witnefs  fhould 
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fwcar,  that  the  pannel  was  ib  pofTeflion  of  that  horfe  at  diree  miles 
diilance,  early  in  the  morning,  and  another,  that  he  was  in  pofTef^ 
fion  of  the  fame  horfe  at  twelve  miles  diflance  at  mid-day,  the  proof 
would  be  fufficient ;  htc^xxfe  the  corpus  deliiii  was  proved,  and  two 
witnefles  concurred  in  pointing  out  the  thief,  by  the  poflcflion  of  the 
ftolen  horfe,  which  is  a  permanent  adl :  but  when  the  corpus  deli^i^  as 
well  as  all  the  circumftances  pointing  out  the  criminal  a(5l,  are  fwore 
to  but  by  iingle  witnefFes,  that  is  not  fufficient  evidence.  In  Mr 
Hog's  cafe,  each  adl  is  quite  diftindl  from  the  other;  and  there  is 
not  one  circumftance  proved  otherwife  than  by  a  fingle  witneft. 

The  occult  nature  of  the  crime  might  be  a  reafon  for  admitting. 
witnefTes  that  in  an  ordinary  cafe  would  have  been  rejedled ;  but  it 
is  no  reafon  for  holding  the  oath  of  a  fingle  witnefs  to  be  fufficienr 
evidence. 

Infufficient  evidence  cannot  be  the  foundation  of  any  punifhment. 
The  crime  is  either  proved,  or  not  proved  :  if  proved,  the  ordinary 
punifhment  ought  to  be  infli<Slcd ;  if  not  proved,  none  at  all, 

July  1738,  The  court  decreed  both  the  pannels  to  be  infamous  in 
all  time  coming,  and  that  they  fhould  pay  to  David  Haggart  L.  250 
Sterling,  in  name  of  damages,  and  be  imprifbned  till  payment ;  and 
further  banifhed  them  both  from  Scotland  for  life ;  with  certifica- 
tion, that  if  they  returned,  they  fhould  be  pilloried  arid  tranfported. 

An*  Ch.  Arefkine,  et  aliL  Alt.  R.  Craigie,  et  alii. 

N.  B.  In  the  memorial  for  the  profecutor  it  is  argued.  That  the 
vcrdifl  in  this  cafe  was  a  general  one ;  becaufe  it  finds  the  fiiboma- 
tion  libelled  proved  in  fundry  fadls ;  and  becaufe  it  finds  Souter  was. 
art  and  part,  that  is,  an  accefTory ;  which  implies,  that  Hog  was^ 
found  to  be  the  principal.  If  the  vcrdidl  be  general,  it  is  no  matter 
whether  it  went  on  good  evidence  or  bad  evidence,  or  no  evidence  aC^ 
all.  It  muft  be  decifive  whatever  the  ground  of  it  was. — ^This  me- 
morial aUb  argues.  That  there  is  nothing,  in  the  objedion.  That 
here  there  wzs  no  corpus  dcliffi  i  for  in  many  crimes  there  is  nonej 
as  blafphemy,  defamation,  &c. ;  nor  can  there  be  in  a  crime  which> 
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coniifts  of  a  malevolent  intention^   exprefled  by  ouvert  adls  that 
have  not  had  execution. 

There  is  no  anfwer  to  this  in  the  memorial  for  the  pannel ;  from 
which  it  fhould  feem,  that  the  pannel  had  not  feen  the  profccutor's 
memorial  when  his  own  was  written. 


N®  96.  Jufy  12.  1742.. 

Robert  Johnston,  with  concourfe  of  his  Majefty^s  Advocate, 

•AGAINST 

John     Sam  u  e  l. 

Sepulchri  violati. 

m 

THE  indidment  fet  forth,  "  That  where,  by  the  laws  of  this, 
and  all  other  well-governed  realms,  the  violating  the  fepulchres 
of  the  dead,  the  raifing  or  ftealing  away  dead  bodies  out  of  tlieir 
graves,  is  a  grofs  violation  of  the  rights  of  humanity  and  Chriflia- 
nity,  juftly  offenfive  and  fliocldng  to  all  fober  perfons,  and  of  a  dan- 
gerous tendency  to  ftir  up  disorders,  in  difturbance  of  the  public 
peace ;  and  is  therefore  a  high  crime,  and  feverely  puniihable :  yet 
true  it  was,  &c."  in  fo  far  as  Cafton  Johnfton,  fon  to  the  private 
complainer,  was  buried  on  the  ift  April  laft,  and  his  body  in  a  few 
days  afterwards  was  raifed  out  of  the  grave,  and  carried  away.  The 
body  was  feized  in  his  poflefHon,  wrapped  up  in  a  cloth  or  bag;  up- 
on which  he  abfconded  :  and  when  he  was  afterwards  apprehended 
there  was  found  in  his  pofleffion  an  iron  crow,  proper  for  forcing  up 
the  lid  of  a  coffin :  At  leaft,  the  child's  body  was  interred  tunc  and 
place  aforefaid,  and  in  a  few  days  afterwards  was  raifed,  and  ftolen 
or  carried  away,  in  which  he  was  ador,  art  and  part;  and  therefore 
he  ought  to  be  punifhed  in  an  exemplary  manner,  and  decreed  to 
pay  a  fum,  in  name  of  damages  and  aflythment,  to  the  private  com- 
plainer. 

It 
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It  was  pleaded  for  the  pannel,  denying  the  libel  as  laid,  That  this 
profccution  was  a  novelty,  and  not  founded  in  law,  there  being  no 
ftatute  in  this  country  making  the  fadl  charged  criminal.  The  en- 
a(Stment  of  the  Common  law,  Dejep.  viol,  was  peculiar  to  the  Romans, 
and  founded  on  this,  that  every  place  was  reckoned  religiofus  in  which 
a  dead  body  had  been  interred ;  and  on  that  account,  the  altering  the 
form  of  confecrated  ground  was  as  criminal  as  railing  a  dead  body. 

Anf.  When  the  law  of  nature,  the  rights  of  mankind,  and  the 
peace  and  order  of  fociety,  are  violated,  punifhment  may,  and  mull 
be  inflided,  though  there  be  no  particular  ftatute  on  the  cafe.  This 
profecution  is  not  a  novelty.  In  the  cafe,  the  Advocate  and  Lock- 
hart  of  Birkhill,  againft  Sir  George  Weir  of  Blackwood,  tried  before 
the  circuit  at  Glafgow  in  1 710,  the  Lords  "  fuftain  the  libel,  in  fo 
"  far  as  it  bears,  that  the  pannel  did  lift,  or  caufe  to  be  lifted,  the 
**  bodies  of  the  children  of  the  faid  William  Locldiart  out  of  their 
graves,  relevant  to  infer  the  crime  violati  fepulchrt^  to  make  the 
pannel  liable  to  an  arbitrary  punifhment,  and  for  damages ;  to 
**  which  the  purfuer  has  reflxidled  his  libel." 

The  court  found,  "  That  John  Samuel  pannel,  his  being  guilty 
of  the  crime  libelled,  or  art  and  part  thereof,  relevant  to  infer  an 
arbitrary  punifhment,  damages  and  expences ;  and  allow  the  pan- 
nel to  prove  all  fadls  and  circumflances  which  may  tend  to  alle^ 
viate  and  exculpate ;  and  repelled  the  haill  objedlions,"  &€. 

The  jury  brought  in  a  fpecial  verdict. 

The  private  purfuer  pafTed  from  any  claim  of  damages. 

The  court  ientenced  him  to  be  whipped,  and  banifhed  for  feven 

years. 

Jft.  Wm.  Grantr  Jb.  Alex.  Home. 
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K°  97.  7«(k  1746. 

His    Majesty'js    Advocate, 

AGAINST 

Andrj:w  Fithje,  Francis  Aaderfon,  and  Barbara  Gouts. 

Murder.-^  When  the  indz^ment  againfl  the  principal  fpecijies  nvhen  and 
ivhere  t,b£  fa£i  ivas  committed^  it  i^  not  necejfary  to  libel  the  time  and 
place  of  every  circumjiance  charged  againfl  the  accejfory. — What  con/ii^ 
tutes  accejfton  to  murder  ?  Does  confilium  fine  ope;,   or  ratihabition  ? 

THE  indidment  was  as  follows:  "  That  albeit,  by  the  laws  of 
God,  and  of  this  and  aU  other  well-governed  realms,  the 
threatening  to  murder  any  JKian,  and  the  afterwards  violently  inva- 
ding him,  and  barb^roufly  ;aLnd  inhumanly  murdering,  and  berea- 
ving him  of  his  life,  of  premeditated  malice  and  intention,  ^nd  fore- 
thought felony,  or  the  exhorting,  advifing,  and  inftigating  thereto, 
and  approbation  thereof  after  committed,  and  aiding  and  aflifting 
the  murderers  in  the  concealment  of  the  body  of  the  perfon  fo  cruel- 
ly and  barbaroufly  murdered,  or  being  art  and  part  thereof,  is  a 
moft  heinous  crime,  and  feverely  punifhablg  :  Yet  true  it  is  and  of 
verity.  That  you  thfe  faid  Andrew  Fithie,  Francis  Anderfon,  and 
Barbara  Gouts,  are  eajch  and  every  of  you  guilty,  or  at  kaft  art  and 
part,  of  the  faid  crime  j  in  fo  far  a$,  upon  the  nth  day  of  June,  in 
this  prefent  year  1 746,  or  upon  one  or  other  of  the  days  of  the  faid 
month,  or  of  the  month  of  May  immediately  preceding,  the  decea- 
fed  John  Gatanach,  late  fervant  to  the  faid  Bailie  Williain  Ogilvie, 
being  in  a  corn-yard  adjacent  to  the  village  called  Meikle  Kenny^  in 
the  parifh  of  Kingoldrum,  and  Ihire  of  Forfar,  converfing  with  fome 
otber  perfons  there,  and  fufpedling  no  harm,  you  the  faid  Francis 
Anderfon,  (who  fome  few  days  before  did  threaten  to  murder  the 
faid  Joha  Gatanach,  or  put  him  out  of  the  way),  and  Andrew  Fi- 
thie, 
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thie,  came  up  to  him  in  the  faid  com-yard,  and,  under  pretence  of 
having  feme  things  to  fpeat  of  to  him  in  private,  you  two  led  him 
to  a  corner  of  the  faid  yard,  out  of  the  fight  of  the  perfons  with 
whom  he  had  been  in  converfation ;  and  when  there,  you'  both 
grappled  with  him,  and  threw  him  down  upon  the  ground  ;  and 
while  one  of  you  held  him  down  clofe  on  the  ground,  the  other  moft 
cruelly  and  barbaroufly  beat  him,  and  ftruck  him  on  the  head  with 
a  ftone,  till  he  was  difabled  to  rife  from  the  ground ;  and  then  both 
you,  the  faid  Andrew  Fithie  and  Francis  Anderfon,  continued  to 
beat  and  wound  the  faid  John  Catanach  with  (tones  on  the  head,  un- 
til you  cruelly  murdered,  and  bereaved  him  of  his  life,  and  left  his 
dead  body  lyi^g  in  the  place  where  he  was  fo  bafely  murdered  ;  un- 
til you  the  faid  Barbara  Couts  came,  and,  upon  feeing  the  faid  dead 
body,  commended  and  approved  of  the  murder ;  but  blamed  the 
murderers  for  leaving  the  faid  dead  body  in  a  place  fo  open  and  ex- 
pofed  to  view,  and  advifed  them  to  carry  it  into  a  ftable  adjacent  to 
the  faid  com-yard,  the  better  to  conceal  the  murder,  and  furnillied 
them  with  a  hand-barrow  for  tranfporting  it  into  a  houfe  j  which, 
with  the  afliftance  of  you  the  faid  Barbara  Couts,  they  did  accor- 
dingly J  and  in  the  dark  of  the  night  immediately  after  the  inurder, 
they,  after  having  advifed  with  you  the  faid  Barbara  Couts  how  to 
difpofe  of  the  faid  dead  body,  the  better  to  conceal  the  murder,  car- 
ried it  to  a  remote  place,  called  Scorrocbillj  in  the  parifli  and  fhire 
forefaid,  with  the  afhftancc  of  others,  and  there  threw  it  into  a  marl 
or  clay  pit  j  where  it  was  afterwards  found,  with  the  head  full  of 
wounds  and  contufions,  and  the  fkuU  fradtured  by  the  violence  of 
them.  And  you  the  faid  Barbara  Couts,  not  only  commended  and 
approved  of  the  faid  murder  after  it  was  committed,  expreflino- 
yourfelf  moft  barbaroufly,  that  the  faid  dead  body,  when  you  faw 
it  immediately  after  the  murder,  was  the  bly theft  or  moft  joyful 
fight  ever  you  had  feen,  or  in  words  to  that  purpofe ;  but  further, 
before  the  murder  was  committed,  you  the  faid  Barbara  Couts  ex- 
horted and  perfuaded  the  faid  Francis  Anilerfon  to  commit  it,  fay- 
ing to  him  and  others,  That  if  you  were  able  for  John  Catanach, 
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you  would  murder  him,  or  cut  his  throat,  with  your  own  hands, 
and  fought  for  a  proper  inftrument  for  that  purpofe,  particularly  a 
fhearing-hook,  which  you  found  not  perfecSlly  fit  for  the  purpofe. 
And  the  whole  matters  and  things  whereof  you  are  indidled  and  ac- 
cufed  as  above,  or  the  moft  part  of  them,  were  admitted  and  ac- 
knowledged by  you,  as  to  yourfelves  feverally,  and  teftified  and  decla- 
red, in  fo  far  as  concern  each  the  others,  on  the  20th  day  of  June 
laft,  in  this  prefent  year  1 746,  in  prefence  of  George  Campbell  of 
Carfegowny,  Efq;  fheriff-depute  of  the  fheriffdom  of  Forfar^  at  the 
callle  of  Glamis,  as  appears  by  your  declarations  taken  down  in 
writino*,   time  and  place  laft  above  mentioned  ;  the  declaration  e- 
mitted  by  you  Andrew  Fithie,  being  figned  by  you  and  the  faid 
George  Campbell ;  and  the  declaration  emitted  by  you  Francis  An- 
derfon,  being  alfo  figned  by  you  and  the  faid  George  Campbell ;  and 
the  declaration  emitted  by  you  Barbara  Couts,  being  figned  by  the 
faid  George  Campbell  in  your  prefence,  you  having  declared  to  him 
that  you  could  not  write ;  which  feveral  declarations  are  lodged  in 
the  hands  of  the  clerk  of  the  high  court  of  jufticiary,  before  which 
you  a!  e  indidled,  that  you  may  fee  the  fame.     At  leaft,  time  and 
place  forefaid,  the  faid  John  Catanach  was  bafely,  cruelly,  and  fe- 
lonioufly  murdered,  and  bereaved  of  his  life ;  and  you,  the  faid  An- 
drew Fitliie,  Francis  x\nderfon,  and  Barbara  Couts,  were  each  of 
you  adors,  or  art  and  part,  or  inftigators,  advifers,  promoters,  and 
concealers  thereof.     Which,"  &c. 

Various  defences,  both  dilatory  and  peremptory,  were  offered  for 
all  the  prifoners  ;  but  thofe  of  the  laft  kind  pleaded  for.  Barbara  Couts 
are  the  moft  worthy  of  obfervation. 

It  was  contended  on  her  part.  That  as  the  time  when  fhe  gave 
die  advice  libelled  is  not  fet  forth,  the  indidment  ought  to  be  dif- 
miffed.  Further,  That  the  mere  advifing  to  murder,  ctmfilium  fine 
ope  J  was  not  relevant  per  ft  j  cafe  of  Farquharfons  againft  Macintoih 
elder  and  younger,  9th  June  1673.  In  that  cafe,  it  was  charged, 
that  the  murder  *'  was  done  and  committed  in  fuch  a  place,  and  at 
fuch  a  time,  by  John,  Alexander,  James,  and  Robert  Macintofties, 
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fons  to  the  pannel  John  Macimpfh  elder.  And  the  manner  in  which 
the  crime  is  charged  in  the  indictment  againft  the  pannels  is  in  thefe 
words  :  All  which  was  done  by  the  command^  in/ligation^  hounding  out^ 
and  ratihabition  of  the  pannels  John  Macintofli  or  Angus  Macintofli, 
fether  and  brother  to  the»  murderers,  or  one  or  other  of  them  ;  and 
whereof  they  are  adlors^  art  and  part  j  and  therefore  concluding  a- 
gainfl  them  the  pains  of  law. 

It  being  debated  by  the  lawyers  for  the  pannels,  how  far  com- 
mand, or  hounding  out^  in  the  general,  could  be  fuftained,  as  rele- 
vant to  infer  the  pannels  acceflion  to  the  murder ;  the  lawyers  for 
the  profecutors  did  further  fpecify  the  feveral  expreflions  and 
circumftances  following,  as  implying  fuch  command  or  man- 
date, viz.  that  John  Macintofli  the  pannel  faid  to  his  fons  thefe 
words  :  **  Go  to  Forfar,  arm  yx)urfelves  with  ybur  piftols  and  fwords, 
"  take  my  fervant  with  you,  and  bring  Robert  Farquharfon  dead  or 
"  alive.  2do^  That  feveral  times  before  the  murder,  he  faid.  He 
"  ftiould  have  his  life,  for  the  many  affronts  and  injuries  he  had 
"  done  him,  though  he  fhould  ware  two  of  his  befl  fons  in  the  quar- 
*'  rel ;  and  who  would,  or  durfl,  fpeer  after  it  ?  ^tio^  That  at  ano- 
ther time,  when  his  fervants  told  him  they  had  met  with  Far- 
quharfon the  defiindl  in  the  fbrefl  of  Glengamy,  he  the  pannel 
**  curfed  and  upbraided  them  for  not  taking  from  him  an  leg  or  arm, 
**  or  even  his  life  ;  declaring,  that  if  they  had  done  it,  he  fhould 
"  have  been  their  warrant." 

As  to  Angus  Macintofh,  the  other  pamiel,  it  was  alledged, 
and  offered  to  be  proved,  "  That  the  day  of  the  murder,  he  made 
*'  fearch  and  inquiry  in  the  town  of  Forfar  for  the  defunft  ;  and  ha- 
"  ving  got  notice  where  he  was,  he  fent  and  hounded  out  his  own 
'*  brothers,  and  their  accomplices,  and  his  own  fervant,  in  arms 
"  after  the  defundl :  And  after  the  murder,  when  his  filler  was  la- 
"  menring  the  lofs  of  two  of  her  brothers  who  had  fallen  in  the 
"  fcuffle,  his  expreflion  was.  That  fhe  had  no  reafon'  to  lament  for 
**  them,  fince  they  had  got  the  life  they  were  feeking,  or  words  to 
*'  that  purpofe.'* 
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The  lawyers  for  the  pannels  contended,  That  the  expreffions  con- 
defcended  on  did  not  import  a  mandate  or  hounding  out  to  comniit  the 
murder. 

Upon  which  debate  the  Lords  pronounced  the  following  interlo- 
cutor :  '^  Suftain  the  libel  againfl  the  pannels  as  art  and  part ;  and 
*'  find,  That  command  and  hounding  out,  in  general,  falls  under 
**  the  compafs  of  art  and  part  in  fuch  cafes:  but  find  the  particular 
**  qualifications  condefcended  on  not  relevant  to  extend  to  mandate 
"  or  hounding  out,    fo  as  to  found  a  criminal  purfuit.** 

Aiif.  When  all  the  circumftances  libelled  againfl  her  are  taken  to- 
gether^ it  is  impoffible  to  figure  a  flronger  cafe  of  art  and  part ;  a 
term  in  the  law  of  Scotland  which  fignifies  the  concern  or  hand  a 
perfon  has  had  in  a  crime,  who  was  not  the  principal,  but  an  ac- 
CefTory,  by  advifing  and  affifling.  How  far  the  circumftances  fpc- 
cified  are  fuflGicient  to  infer  art  and  part,  is  an  arbitrary  queftios^ 
This  pannel  infligated  and  promoted  the  whole ;  fhe  earnefHy  in- 
treated  Anderfbn  to  do  the  deed ;  and  without  her  influence,  it  in 
all  probability  would  not  have  been  perpetrated :  So  far  did  her  r«i- 
Jilium  go.  And  as  to  the  ope^  fhe  came  in  at  the  conclufion  of  the 
tragedy,  ratified  and  approved  erf  what  had  been  done,  and  afiiiled 
in  concealing  it  from  the  eye  of  juflice. 

The  profecutor  does  not  maintain,  that  ord^r  or  ad  vice  is  relevant 
per  fe.  He  is  under  no  nccefllty  of  doing  fb ;  for  in  this  indi<5hnent 
it  is  from  all  or  mofl  of  the  circumftances,  that  art  and  part  is  infer- 
red;  Mackenzie,  h.  t.  §3-8.  9*  The  confilium  cum  ope^  as  qualified 
in  the  indictment,  is  relevant.  Perfans  who  conceal  the  criminal, 
or  afiifl  him  in  making  his  efcape,  are  numbered  by  the  doctors  a- 
mong  thofe  qui  opemferunt^y  Matthteus^  c.  i.  §  ii. ;  Cafe  of  Robertfbn, 
Hated  by  Mackenzie,  loc.  cit.  This  pannel  concealed  not  only  the 
murderers,  but  the  murder.  Where-ever  rt  appears  from  circum- 
ftances, that  the  crime  would  not  have  been  ccuimitted  but  for  infti- 
gation  or  advice,  the  inftigator  or  advifer  are  extremely  culpable; 
and  a  very  good  reafon  is  given  by  Zoezius,  Comm.  ad.  tit.  Ad  leg. 
Com.  de  fie.  §  1 6.  ^od  conjukns  fit  vere  caufa  moralis  it^uens  in  ta-- 
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km  effeSlum.  And  when  there  are  qualifications  of  ratihabition  fo 
ftrong  as  thofe  in  this  cafe,  the  dodlors  declare,  that  fuch  a  ratihabi-' 
tio  coniparatur  mandato.  At  any  rate,  as  £he  is  charged  with  being 
art  and  part,  that  makes  a  relevancy  of  itfelf.  It  is  fair  in  the  pro- 
fecutor  to  libel  all  the  fa(5ls  to  him  known  from  which  art  and  part 
is  inferred ;  but  as  feveral  fadts,  unknown  to  him  at  the  time  of  fra- 
ming the  indidlment,  may  come  out  upon  the  evidence,  the  pannel 
mull  be  remitted  to  the  jury,  upon  the  general  charge  c£  art  and 
part,  though  the  fadls  ilated,  as  inferring  it  in  the  indi<^menty 
ihould  not  be  thought  fuflicient ;  and  therefore  the  profecutor  has 
no  occafion  to  combat  the  decifion  in  the  cafe  of  Macintosh.  The 
judgement  in  that  cafe  finds,  that  conmiand,  or  hounding  out^  falls 
under  art  and  part ;  that  is,  command,  or  hounding  out,  is  one 
circumftance  amongft  others  from  which  art  and  part  is  inferred,, 
and  that  is  all  the  profecutor  maintains.  In  Ae  cafe  of  Macintofh^ 
it  was  not  clear  from  the  circumftances  and  expreflions  that  he  ac- 
tually defigned  or  commanded  the  murder.  In  this  cafe,  it  will  pro- 
bably appear  from  the  proof,  that  this  pannel  was,  and  confidered 
herfelf  talje,  the  fpring  and  occafion  of  all  that  happened. 

As  to  the  time  and  place,  it  is  not  neceflary  to  fpecify  then^  as  to 
every  circumftance  previous  or  fubfequent  to  the  crime  charged,  it 
is  fufficient  to  fpecify  the  time  and  place  when  and  where  the  fa<3r 
was  committed.  When  and  where  the  advice  was  given,  will  come 
out  upon  proof;  and  it  is  charged  to  have  been  given  before  the 
murder,  and  will,  it  is  befieved,  come  out  to  have  been  given  with-^ 
in  the  time  fpecified  in  the  libeL  Her  acceflion  after  the  fad  is  ex- 
prefsly  charged  to  have  been  on  the  day  the  murder  was  committed.. 

Replied^  The  law  exprefsly  requires  mention  of  the  place,  /.  3.  ff. 
De  accufat.  where  the  form  of  an  indiftment  for  adultery  is  Ihortly 
given ;  and  all  the  doftors  agree,  the  time  Ihoukl  alfo  be  fpecified ;  as 
otherwife  the  defence  of  nlibi  would  be  often  excluded  :  and  both 
time  and  place  are  required  by  ^on.  Attach,  c.  80.  In  this  particu- 
lar cafe  it  was  abfolutely  neceflary  to  mention  the  time,  in  order  to 
determine  whether  it  was  criminal  to  utter  the  expreffions  libelled ; 
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for  if  they  efcaped  from  her  years  or  months  before  the  murder, 
they  could  not  be  applied  to  it,  or  fuppofed  to  have  contributed  in 
the  lead  to  bring  it  about. 

The  profecutor's  anfwer  to  this  is  by  no  means  fatisfadory ;  for 
time  and  plape  ought  to  be  particiJarly  mentioned,  either  exprefsly 
in  every  article,  or  by  a  reference  to  the  time  and  place  formerly 
mentioned  in  the  indidlment.  Befides,  what  is  charged  in  that  part 
of  the  indidlment,  from  the  words,  but  further^  &c,  is  no  part  or 
circumflance  of  the  crime  of  murdpr  charged  againft  the  other  pan- 
i^els ;  it  is  .a  feparate  article,  and  a  feparate  crime. 

In  the  fecond  place.  The  advifingand  exhorting  to  commit  a  crime, 
is  not  of  itfeif  criminal;  efpecially  when  it  is  not  alledgcd  the  ad- 
vice gave  occafion  to  the  crime.  An  advice  by  one  free  iubjedl  to 
another,  who  has  no  dependence  on  the  advifer,  lays  the  perfon  ad- 
vifed  under  no  obligation  to  follow  the  advice ;  he  is  left  to  his  own 
frep-will.  Hence  fuch  an  advice  can  have  little  or  no  effeift ;  and  the 
prefumption  is,  the  crime  would  have  been  perpetrated  without  it : 
fo  that  the  profecutpr  is  burdened  with  a  proof  of  the  contrary  j  JW^- 
nach.  De  arh.ji^4.  caf.  351.  §  19-;  Voet,  Comm.  ad  tit.  Ad  leg.  Com.  de 
ftc.  4  3^  It  is  true,  confdium  by  the  Roman  law  does  fometimes  fub- 
jedt  to  an  arbitrary  punifhment ;  but  then  fuch  conftlifm  denotes  ^ 
contrivance  or  machination  to  help  the  criminal,  and  participates  of 
Qps,.  Several  texts  diftinguifli  between  a  fimple  advice,  and  an  advice 
cum  Qpe\  §  1 1.  Inji.  De  ahl.  quds  ex  delist,  nqfc.  c.  30.  §  i.  ff.  De  furt. 
L  20.  ff.  De  his  qui  nat.  inf.  Our  term  art  like  wife  imports  contri- 
vance or  machination^ 

The  articles  in  the  libel  which  relate  to  advifing  and  ratifying,  are 
not  laid  as  qualifications  or  circumftances  for  inferring  art  and  part, 
but  as  conftituting  a  particular  crime,  diftindl  from  that  of  murder ; 
therefore  the  relevancy  of  thefe  articles  muft  receive  a  determination. 
Perhaps  the  profecutor  had  done  better,  had  he  charged  the  pannel 
with  being  art  and  part  of  the  murder,,  without  defcending  to  cir- 
cumftances ;  though  it  feems  to  be  the  general  opinioiji  of  lawyers, 
that  notwithftanding  the  ftatute  as  to  art  and  part,  there  muft  be 
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fome  crime  particularly  charged,  to  which  art  and  part  is  to  refer^ 
But  be  that  as  it  may,  the  libel  cannot  be  now  altered,  and  muft  be 

judged  as  it  ftands. 

^dly^  Suppofing  advifing  or  exhorting  were  criminal ;  yet  the  ex- 
preflions  libelled  do  not  amount  to  fo  much.  They  are  but  the  loofe 
expreflions  of  a  woman's  tongue,  without  any  determined  meaning; 
and  might  have  proceeded  from  a  momentary  quarrel,  not  worth  no- 
tice. 

4/i&/y,  The  approving  of  a  crime  after  it  has  been  committed,  and 
the  conceaKng  the  perfon  guilty  of  it,  is  not  criminal  or  punifliablc. 
Some  dodtors  think  it  is  culpable  to  ratify  a  crime  that  has  been 
committed  in  the  name  of  the  ratifier :  but  that  opinion  is  not  ap- 
plicable to  this  cafe ;  nor  is  it  generally  received ;  Matfhaus^  c.  i . 
§  14. ;  Voet.  Ad  leg.  Com.  deftc.  §  3. ;  Mack.  h.  t.  §  8. — As  to  the  en- 
deavour to  conceal  the  murder,  and  not  difcorering  the  perpetrators 
of  it,  no  lawyer  ever  hinted  that  was  a  crime.  Concealment  is  only 
punilhed,  and  by  ftatute,  in  the  cafe  of  treafon,  and  is  called  mifpri-- 
fum  of  treafon.  The  being  a^ive  fo  far  as  to  obftrudt  the  execution  of 
the  law  againft  guilty  perfons  is  a  very  different  affair.  In  Robert- 
fon's  cafe,  there  was  much  more  than  a  bare  approbation  or  ratiha- 
bition. 

As  to  the  profecutor's  argument.  That  art  and  part  is  libelled,  and 
makes  a  relevancy  of  itfelf  by  ftatute ;  it  is  anfwered,  The  ftatute 
fuppofes,  that  a  crime  is  fpecially  charged  in  the  indi(5lment ;  and  it 
never  could  mean,  that  a  perfon  might  be  accufed  as  art  and  part  of 
a  crime  not  fpecially  charged  againft  himfelf.  Suppofe  a  libel  fhould 
charge  A  with  murdering  B  on  inch  a  day  at  fuch  a  place,  or  that 
he  was  art  and  part  of  the  murder,  it  would  not  be  good ;  becaufe 
it  does  not  fpecially  fct  forth  how  the  crime  was  committed  j  and 
art  and  part  would  not  fupply  the  defe<5l,,  becaufe  there  is  no  crime 
properly  charged  to  which  art  and  part  could  refer.  Hence,  if  two 
perfons  are  charged  in  an  indidlment  with  different  crimes,  the  clauic 
of  art  and  part  muft  be  underftood  to  refer  to  the  crimes  charged  a- 
gainft  each  refpeiflively,  fo  as  to  infer  only,  that  each  is  art  and  part 

of 
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of  the  crimes  fpecially  charged  againfl  himfelf.  Nor  is  it  confiftenc 
with  common  fenfe  to  explain  it  otherwife,  fo  as  to  bring  in  the 
different  pannels  as  art  and  part  of  the  crimes  not  charged  againfl; 
them :  for  could  this  be  done,  the  article  of  art  and  part  would  ex- 
tend much  wider  than  the  charge  in  the  indidment  j  whereas  it  was 
only  intended  to  comprehend  fome  circumflances  of  acceflion  to  the 
crime  charged,  which  could  not  be  known  till  the  proof  was  led. 
From  all  which  the  pannel  concludes,  that  as  the  libel  does  not 
charge  her  with  having  any  hand  in  the  adlual  murder,  but  only 
with  the  feparate  crin>e,  of  advifing  and  inftigating  thereto,  and  ap- 
proving thereof,  the  claufe  of  art  and  part  cannot  be  extended  to 
bring  her  in  as  art  and  part  of  the  murder,  but  muft  be  underftood 
to  refer  only  to  the  crime  of  advifing,  &c.  And  with  refpe<5l  to  that, 
file  has  Ihown  there  is  not  any  one  relevant  alledgeance  in  the  libeh 

The  profecutor  has  libelled  on  confeflions  or  declaratioiis,  which, 
it  is  pretended,  were  made  by  the  pannels.  But  thefe  being  extraju- 
dicial, are  not  proper  evidence.  Befides,  they  were  procured  by 
promifes  and  threats*  And  as  to  what  is  called  Barbara  Couts*s  con- 
feflion,  it  is  not  figned  by  her,  and  therefore  cannot  prove  againft 
her,  fuppohng  it  Jiad  laboured  under  no  other  defedl. 

The  court,  July  30.  1 746,  found  "  the  pannels,  or  any  of  them, 
their  having,  time  and  place  libelled,  murdered  the  deceafed.  John 
Catanach,  or  their  being  art  and  part  thereof,  relevant  to  in- 
fer the  pains  of  death,  and  confifcation  of  moveables  j  and,  fepara^ 
timy  found  Barbara  Gouts  pannel,  her  having  uttered  the  exprefSons 
libelled,  or  any  of  them,  or  her  having,  in  manner  libelled,  aflifted 
to  conceal  the  faid  murder,  relevant  to  infer  the  pains  of  law ;  but 
for  weakening  that  part  of  the  evidcAce  founded  on  their  confeflions 
libelled,  allowed  the  pannels  to  prove,  that  the  laid  confeflions  were 
extorted  from  them  by  threats  or  promifes :  and  repelled  the  haill  o- 
ther  objections  and  defences  proponed  for  the  pannel  j  and  remit- 
ted," &c. 

The  jury,  Aug.  i.  unanimoufly  found  Anderfon  and  Fithie  guil- 
ty, art  and  part,  of  the  murder;  and  likewife  unanimoufly  found, 

"  That 
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**  That  Barbara  Gouts  did  bear  ill-will  againft  the  defun^  John  Ca- 
^'  tanach,  threatening  to  do  him  miichief ;  but  do  not  find,  that  fhe 
•*  was  acceflbry  to  the  murder."  Upon  this,  Anderfbn  and  Fithie 
were  adjudged  to  be  hanged ;  and  Barbara  Gouts  was  afToilzied,  and 
difinifled  from  the  bar. 

ft 

ita.  "W.  Grant.  Ak.  A.  Pringle. 


N**  98.  July  29.  1 767. 

James  Macharg  t)f  Kiers,  and  Qumtin  and  Ifabcl  Macharg,  his 
children, 

A   G   A  I    N   s  T 

GoLiN  Gampbell  of  Kilberry,  Efqj  late  Major-Gommandant  o£ 
the  loodth  regiment  of  foot. 

Affythment  is  exigible  from  an  officer  of  the  arnty  found  guilty  of  mur^ 
der  by  a  court-martial  abroad^  and  adjudged  by  them  to  be  cajhieredy 
though  he  was  not  pardoned^  but  fuffered  accordingly. 

s 

ON  the6th^pril  1761^  Major  Gampbell  was  brought  to  trial, 
in  the  ifland  of  Martinico,  before  a  court-martial,  confiding  of 
thirteen  officers,  for  the  murder  of  Gaptain  John  Macharg  of  the 
I  oodth  regiment  of  foot,  on  the  26th  March  preceding. 

The  court-martial  pronounced  the  following  fentence.  **  The 
"  court,  on  due  confiderationof  the  whole  matter  before  them,  is  of 
**  opinion,  that  Major-GommandantXolin  Gampbell  is  guilty  of  the 
"  crime  laid  to  his  charge ;  but  there  not  being  a  fufficient  majority 
of  voices  to  punifli  with  death,  as  required  by  the  articles  of  war, 
the  court  doth  adjudge  the  faid  Major-Gommandant  Golin  Gamp- 
*•  bell  to  be  cafhiered  for  the  fame :  and  it  is  the  further  opinion  of 
the  court,  that  he  i&  incapable  to  ferve  his  Majefty  in  any  milita- 
ry employment  whatfoevei:.-*-Signed  by  Eyre  Maille  Lieutenant- 
•*  Golonel,  Prcfident,  and  by  Richard  Baillie  depute  judge-advocate, 

4  Q  ''  aQd 
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•*  and  certified  by  the  aforefaid  Charles  Gould  depute  judge-advo- 
"  cate-general  of  his  Majefty's  forces."  ^ 

This  fentence  was  confirmed  by  the  King,  and  the  Major  caihier* 
ed. 

The  father,  brother,  and  fifler,  of  the  deceafed,  brought  an  ac- 
tion before  the  court  of  feffion  againfl  Mr  Campbell,  concluding  for 
L.  2000  Sterling  as  an  aflythment,  founding  upon  a  copy  of  the 
proof  and  proceedings  before  the  court-martial,  certified  by  the  de- 
puty judge- advocate-general  of  his  Majefty's  forces  to  be  a  true  co- 
py, taken  from  the  originals  in  the  office  of  the  judge-advocate-genc- 
ral,  kept  at  the  Horfe- guards,  Whitehall. 

The  Lord  Ordinary  took  the  cafe  to  report,  and  ordered  informa- 
tions. The  purfuers  annexed  to  their  information  the  proof  on  both 
fides  taken  before  the  court-martial ;  of  which  they  gave  the  follow- 
ing fummary.  "  It  amounts  to  this.  That  the  defender  Colin  Camp- 
bell having  received  intelligence,  that  Captain  Macharg  had,  upon 
difierent  occafions,  cxprefled  hrmfelf  in  an  improper  and  injurious 
manner  of  him,  the  faid  Colin  Campbell  did,*  between  the  hours  of 
feven  and  eight  of  the  evening  of  the  26th  of  March  1762,  write  a 
peremptory  letter  to  Captain  Macharg,  requiring  immediate  fatisfac- 
tion  J  or^  in  other  words,  challenging  him  to  fingle  combat  t  That 
immediately  upon  the  back  of  this  challenge,  the  defender,  armed 
with  a  fmall  fword  in  his  hand,  and  a  bayonet  by  his  fidie,  repaired 
to  Captain  Macharg's  tent ;  whom  he  found  fitting  there,  having  no 
arms  but  a  broad  fword,  and,  in  great  heat  and  paffion,  called  up- 
on the  Captain  to  give  him  the  fatisfaclion  demanded :  That  Captain 
Macharg  cxcufed  himfelf  from  engaging  upon  fo  unequaJ  terms  as^ 
he  had  then  no  weapon  but  a  broad  fword,  an  improper  inftrument 
to  engage  with  in  oppofition  to  a  finall  fWord  :  That  the  defender 
thereupon  gave  the  Captain  two  or  three  ftrokes  with  his  fword^  and 
feizing  him  by  tlie  breaft,  pulled  him  to  the  tent-door  j  whereby  the 
Captain,  being  obliged  to  ftand  to  his  defence  in  the  beft  manner  he 
could  when  thus  unequally  matched,  received  fcveral  wounds  :  That 
in  the  ftruggle  they  both  fell  to  the  ground,  the  defender  uppermoft  j 

who 
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who  thereupon,  in  an  infulting  manner,  threatened  him,  if  he  did 
not  beg  his  life ;  which  the  poor  young  man,  in  the  agonies  of  death, 
was  compelled  to  do,  and  immediately  expired :  That  upon  exami- 
ning his  wounds,  they  appeared  to  be  no  lefs  than  deven  in  num- 
ber, two  of  them  mortal :  That  thefe  wounds,  when;vifited  by  Ikil- 
ful  perfons,  appeared  to  be  given  by  different  inftruments,  one  of 
them  in  particular  correfponding  precifely  to  the  defender's  bayonet, 
which  at  the  time  was  found  lying  near  to  the  tent  unftieathed :  That 
the  only  hurt  the  defender  had  received,  was  a  fingle  cut  in  the  palm 
of  the  hand,  which  he  mud  have  received  by  his  having  catched 
hold  of  Captain  Macharg's  broad  fword,  and  the  Captain^s  drawing 
it  through  his  hand.  So  that,  upon  the  whole,  it  had  all  the  appear- 
ance of  being  a  foul  murder,  committed  upon  this  young  man,  in  a 
manner  imarmed. 

The  proof  attempted  on  the  part  of  the  defender,  was,  firjl^  To 
his  character,  as  not  being  generally  quarrelfome ;  ^dly^  That  he 
had  met  with  fuch  provocation,  as  no  gentleman  of  his  profeffion 
could  put  up  with.  And  there  can  be  no  doubt,  that  if  the  defend- 
er s  behaviour  had  been  in  other  refpedts  proper,  and  that  this  lud 
appeared  to  be  a  fair  duel,  it  muft  have  had  great  weight  to  alleviate 
or  exculpate,  when  tried  by  a  jury  of  brother-officers.  But  when 
the  other  circumflances  attending  this  murder  were  taken  into  the 
fcale  of  evidence,  particularly  the  invaiion  made  upon  Captain  Mac- 
harg  in  his  own  tent  at  that  late  hour  of  the  night,  the  inequality  of 
the  weapons,  the  ftrokes  given,  the  pulling  him  by  the  breaft  to  the 
tent-door,  the  great  number  of  wounds  which  the  Captain  had  re- 
ceived, one  of  them  apparently  with  the  bayonet,  and  which  to  ap- 
pearance muft  have  happened  after  the  Captain  had  fallen,  the  whole 
had  fo  black  and  ugly  an  afpedl,  that  the  court-martial  could  not  a- 
void  pronouncing  the  defender  guilty  of  murder." 

The  defender,  in  his  information,  alledged,  in  point  of  fad,.  That 
there  were  many  improbabiUties  and  inconfiftencies  in  the  depofitions 
of  the  wimeffes  for  the  profccutors ;  and  he  annexed  to  his  paper  the 
Judge- Advocate's  fpcech  to  the  jury;  which  is  as  follows. 

4  Qj^  "  I 
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**  I  apprehend  it  to  be  my  duty,  as  profecutor  for  the  crown,  to 
fuin  up  the  evidence;  to  endeavour  to  give  light  to  every  part  of  it 
that  may  tend  to  a  conviiflion  of  the  crime,  as  vrell  as  to  point  out 
every  extenuating  circumilance  in  favour  of  the  prifbner.  It  hafr 
been  fully  proved,  that  the  prifoner  went  to  Captain  Macharg's  tent> 
on  the  evening  of  the  26th  March  laft,  a  ihort  time  before  his  de* 
ceafe.  Donald  Morifon  has  fwom,  That  after  ibme  expoftulation  A 
the  tent,  they  both  came  out  ftruggUng  together.  Corporal  Gille^ 
pie  has  depofed,  That  the  prifoner  pulled  out  the  <leceafed,  and 
ilruck  him  three  or  four  times  in  the  tent,  without  his  making  any 
refiftance.  A'difpoiitioa  fo  pafiive  is  much  to  be  wondeiied  at,  under 
fo  great  an  indignity  and  affault.  The  number  of  wounds  on  the 
deceafed  has  been  fu£Gknently  attended  to  by  the  court ;  and  all  the 
evidence  agree,  he  begged  his  life  two  or  three  times. 

On  the  odber  hand,  it  muft  be  remarked  in  favour  of  the  prifoner,. 
that  there  is  no  where,  in  the  courfe  of  the  trial,  any  pofitive  proof 
of  murder,,  the  crime  he  15  charged  with.  It  is  notorious,  that  he 
had  received  groft  abufe,  and  fcandalous  afperijons,  from  the  decea-< 
fed,  in  many  public  companies ;  a  provocation  fufficient  to  call  him 
to  a  j.u(l  account  and  explanation.  And  here  it  may  be  coniidered^ 
that  in  this  refpedl,  an  officer  is  often  reduced  to  a  moll  cruel  dilem- 
ma and  diftrefs  :  he  is  either  neceflkated  to  aA  agaihft  the  laws  of 
his  country,  or  lead  a  life  rfinfemy,.  wbrfc  than  deadly  John  Mac- 
culloch  and  James  Ralfton,  evidences  for  the  prifoner,  have  fwom,, 
they  heard  a  clafhmg  of  arms,  which  continued  iftar  three  minutes ;; 
and  the  former,  that  he  faw  a  broad  fword  with  Captain  Macharg 
as  he  came  out  of  the  tent,  vrhich  glanced  by  the  light  of  the  can* 
die ;  though  none  of  the  evidences  for  the  crovnt  heard  fuch  a  noife^ 
or  faw  any  arms  with  either.  It  is  evident,  however,  there  laxiSt 
have  been  arms.  Macculloch  farther  diepofes,  The  prifbner  came 
out  firft,  and  that  Captain  Macharg  followed.  It  appears  alfb,  that 
the  prifbner  has  received  a  wound  in  his  left  hand,  partly  on  the 
back  of  it ;  which  is  a  ftrong  prefumption  the  deceafed  v«ras  armed,, 
and  on  his  defence.    I  fhall  not  enter  into  any  part  of  the  evidence 

where 
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where  matter  of  opinion  is  concerned,  as  it  can  have  little  relation 
to  the  chai^.  In  matters  of  law,  I  muft  own  my felf  ignorant ;  nor 
can  it  be  expected  I  ihould  underfland  them  :  however,  there  is  one 
point  I  may  venture  to  explain.  If  the  deceafed  had  been  found  dead 
in  his  tent,  then  the  court  undoubtedly  would  be  obliged  to  find 
guilty.  But  that  was  not  the  cafe ;  he  was  foimd  fo  at  fbme  di- 
ftance  from  the  tent-door,  after  a  contcfl  and  trial  for  fbme  minutes^ 
between  the  prifoner  and  him  ;  which  is  a  ftrong  reafon  to  prefume 
he  was  armed,  and  on  his  defence.  In  the  evidence  for  the  crown, 
there  is  a  confiderable  difference  with  regard  to  time  :  but  this  is  al- 
together matter  of  opinion ;  and  people  will  diflfer  in  fuch  calcula* 
tions. 

It  is  now  with  the  court ;  who  will  judge  according  to  the  matter 
and  evidence  before  them." 

The  Lords,  on  adviilng  the  informations,  ordered  memorials^ 

Feb.  24.  1767.  They  repelled  the  defences,  and  i^otmd  an  af- 
iythment  due^  by  a  majority  of  eight  to  6vc,  including  the  Lord 
Prefident,  who  was  in  the  minwity. 

Mr  Campbell  reclaimed  againfl  this  judgement.  He  had  pleaded 
in  his  former  papers  four  defences  :  jirjl^  That  murder,  not  being  a 
military  crime,  was  not  cognoicible  by  a  court-martial,  but  triable 
Mily  in  the  ordinary  courts. 

Jn/l  He  pleaded  no  fuch  declinature  before  the  court-martiaL 
That  court  would  not  have  judged  the  cafe,  nor  would  the  Sovereigns 
have  confirmed  the  fcntence,  had  nor  the  competency  been  perfedHy 
clear.  It  is  abfolutely  neceflary,  that  crimes  and  offences  not  pro- 
periy  military,  fhould  be  triable  by  courts*martial,  when  armies  are 
fent  into  foreign  parts ;  and  therefore  it  is  no  incroachment  en  the 
laws  and  conftitution,  when  the  Sovereign,  on  fuch  occafions,  grants 
commiflion  to  the  commander  in  chief  of  the  Britifh  forces  abroad,, 
to  hold  courts-martial  for  the  trial  of  afl  crimes  and  ofienees.  Had 
the  court-martial  acquitted  the  defender;  their  fentence  of  acquittal 
would  have  barred  any  after  trial  before  any  other  court  for  the  pur- 
pofe  of  infli(^ing  puni&ment  ^   and  if  an  acquittal  by  that  court 

would 
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would  have  operated  in  his  favour,  a  conviftion  or  fcntence  con- 
demnatory by  that  court  muft  operate  with  equal  force  againft  him. 

Second  defence.  The  crime  charged  having  been  committed  in  a  fo- 
reign country,  not  fubjedl  to  the  jurifdidion  of  this  court,  it  cannot 
take  cognifance  of  it. 

Anf.  This  defence  fuppofes,  that  crimes  of  the  deepeft  die  are  lo- 
cal ;  which  is  a  miftake.  [See  the  argument  for  the  crown  in  Taylor's 
cafe,  N^76.] 

But  further,  there  is  no  criminal  profecution  carrying  on  before 
the  courts  of  this  country  againft  the  defender  for  the  murder  com- 
mitted in  Martinico.  The  trial  before  the  court-martial  there  is  a 
perpetual  bar  to  any  after  profecution  for  that  crime ;  though,  ac- 
cording to  the  firft  defence,  it  ought  not  to  have  that  eflfedl.  This 
adflion  is  a  claim  of  civil  right  for  damages,  arifing  ex  delifto ;  of 
which  the  defender  has  been  conviiSled  by  the  fentence  of  the  proper 
court  upon  cgmplete  evidence.  Delinquendo  contraxijfe  videtur ;  and 
therefore,  though  it  were  incompetent  to  profecute  him  in  Scotland 
for  a  crime  committed  in  Martinico,  it  is  clearly  competent  to  pur- 
fue  hioi  here,  or  where-gvcr  he  has  a  forum  compctais^  for  dama- 
ges^ 

Thcfe  two  defences  were  dropped  in  the  defender's  reclaiming  pe- 
tition, which  was  confined  to  the  other  two ;  and  thefe  it  ftated  as 
follows. 

Upon  tbe^f)?  of  thofe  points,  the  petitioner  propofes,  humbly,  to 
maintain.  That  the  adlion  of  afly  thment  known  in  the  law  of  Scot- 
land in  the  cafe  of  murder,  is  pnly  competent,  where  thje  fovereign^ 
in  virtue  of  the  prerogative  of  mercy,  interpofes  to  refcue  a  crimi- 
nal from  the  punifhment  of  the  law,  by  granting  a  remiflion. 

A  due  attendance  to  the  origin  of  afly  thment  in  our  law  ^  may 
probably  enablie  us  tp  form  a  diftind^  idea  of  thple  cafes  to  which 
this  adlion  is  properly  applicable.  It  muft  be  obvious  to  every  per^ 
fon  who  refleiSls  on  the  origin  of  fociety,  and  of  nations,  that  cri- 
jjainal  judicatures  would  gain  footing  much  later  than  any  other  of 

thofc 
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thofe  inftitutions  which  every  civilized  country  finds  abfolutely  ne- 
ceflary  for  the  fubfiflence  of  fociety.  The  barbarity  of  fuch  times 
would  not  fubjedl  itfelf  to  the  controul  which  arifes  from  a  fyftem 
of  rejgular  punifhment ;  and  accordingly,  if  we  can  believe  thofe 
writers  who  have  been  at  pains  to  trace  the  origin  and  progrefs  of 
fociety,  they  feem  all  to  agree  in  this  propofition,  That  in  barbarous 
ages  there  was  no  eftablilhed  or  regular  fyftem  of  punifhment,  but 
every  perfon  was  the  avenger  of  his  own  wrong. 

Such  praAices  might  fubfift  in  an  age,  where,  in  every  other  par- 
ticular, there  was  a  correfponding  rudenefs  and  barbarity.  But  it  is 
X)bvious,  that  in  fuch  a  fituation,  fociety  could  not  fubfift,  fo  foon  as 
any  principles  of  law,  good  order,  or  government,  came  to  be  un- 
derftood.  Accordingly,  the  next  ftep  in  fociety  was,  ta  lay  liold  of  • 
the  avarice  of  men,  to  deprive  them  of  the  dangerous  privilege  of  a- 
venging  themfelves,  and  to  fix  ftared  compofitions,  to  be  paid  by 
the  offender  to  the  party  inj  ured.  Thefe  were  accordingly  afcertained 
in  all  the  northern  countries,  {Tacittis^  De  morib.  Germ.),  as  well  as 
in  Scotland,  {Heg.  Maj.  lib.  4.  cap.  19.  et  42.),  f^r  the  moft  atrocious,, 
as  well  as  the  moft  trifling  crimes,  under  the  feveral  denominations 
o£  CroOy  Gaines^  Vergelt,  KelchyUy  Enach^  ^c. 

Although  this  method  of  redeeming  guilt  by  a  pectmiary  ranfom, 
was  in  fome  degree  better  than  the  other  method,  of  every  perfon  be- 
ing his  own  avenger ;  yet  it  was  impoffible  that  £0  unfuitabie  an  idea 
of  puniflament  could  long  prevail,  when  fociety  continued  to  make 
its  natural  progrels.  By  fuch  punifhment  as  this,  a  n>anifeft  advan- 
tage (if  a  licence  ta  commit  crimes  can  be  called  an  advantage)  was 
given  to  the  rich  over  the  poor.  It  became  neceffary  that  a  mode  of 
punifhment  fhould  be  eflablifhed,  which  lays  an  equal  reftraint  up- 
on all  degrees  of  men.  And  hence  government,  by  degrees,  came 
to  affume  the  power  of  inflidling  punifhment  in  more  atrocious 
crimes^  without  regard  to  the  wealth  or  dignity  of  the  offender. 

As  it  is  impoffible  that  any  fyftem  of  law  whatever  can  be  com- 
piled, fa  as  to  touch  every  particular  cafe  that  may  occur,  this  ne- 
ceflarily  produced  that  power  of  mitigating  the  rigour  of  law,  where 

particular 
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particular  alleviating  circumflances  called  for  the  interpofition  of  the 
Sovereign,  in  whom  the  power  of  liftening  to  the  cries  of  mercy  came 
in  this  manner  to  be  centered. 

But  however  neceffary  this  part  of  the  royal  prerogative  might  be^ 
it  is  ^afy  to  conceive,  it  would,  in  its  origin,  be  viewed  with  a  very 
jealous  eye,  by  a  people  whofe  barbarity  would  ftill  teach  them  to 
relifli  the  idea  of  being  their  own  avengers ;  and  when  they  had  only 
yielded  up  their  right  to  a  pecuniary  ranfom,  to  the  hopes  of  fatia* 
ting  their  revenge  by  public  punifhment,  they  would  not  wifh  to  fee 
that  profpe6l  difappointed  by  an  untimely  interpofition  of  royal  mer-^ 
cy.  Accordingly  we  lee,  [Stat.  Dav.  cap.  50.),  that  our  kings  at  firft 
gave  up  the  privilege  of  pardoning  for  the  more  atrocious  crimes, 
without  the  confent  of  parliament ;  and  afterwards  they  aflumed  it 
i^ib.  cap.  44.)  only  upon  condition  that  the  injured  party  ihould  be 
fatisfied,  and  gav€  their  confent. 

This  feems  to  be  the  genuine  origin  of  the  penalty  e^tigible  by  the 
injured  party  from  the  oflEender,  known  in  our  law  by  the  name  of 
ajfythmeiit.  It  was  the  natural  refult  of  the  times  :  for  as,  on  the 
one  hand,  it  could  not  be  expected  that  a  barbarous  age,  who  had 
been  accuflomed  to  receive  a  peace-offering  for  the  death  of  their 
friend,  would  yield  up  that  right,  and  at  the  fame  time  be  difap- 
pointed of  the  public  punifhment,  in  conlideration  of  which  they 
had  yielded  it  up  ;  fo,  on  the  other  hand,  it  was  as  little  to  be  ex- 
pelled, that  a  fovereign  would  yield  up  fo  bright  a  jewel  in  his  dia- 
dem, as  the  right  of  pardoning  offences,  when  favourable  and  alle- 
viating circumflances  occurred.  Hence  the  right  of  the  injured  par- 
ty to  affythment,  in  every  cafe  where  the  fovereign  interpofed  to 
flop  the  courfe  of  the  law,  by  granting  pardon  to  a  criminal.  And 
the  intendment  of  this  affythment  was  a  folatium^  or  peace-offering, 
to  appeafe  the  rancour  of  the  injured  party. 

And  accordingly  this  is  the  idea  given  to  us  by  our  lawyers  of  the 
right  of  the  adlion  of  affythment.  Thus  Prefident  Balfour,  the  mofl 
ancient,  and  not  the  leafl  accurate,  of  all  our  writers  upon  the  law, 
has  given  us  the  account  of  this  affythment  for  /laughter,,  p.  516. 

"Be 
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Be  the  law  and  cpnfuetude  of  this  rcalme,  the  afly  thment  or  kin- 

bnit,  maid  or  adjndgit  to  be  payit,  be  the  committaris  of  flaucher, 

to  the  kin,  bairhis,  and  freindis,  of  ony  perfonn  that  is  flane,  is 

gevin   to  thame  in   contcntatioun   of  the  hurt,  damnage,    and 

"  fkaith,  fuftenit  be  thame  throw  the  wanting  of  the  perfoun  that 

"  is  flane,  and  for  fkaith  incurit  be  thame  thairthrow,  andforpaci^ 

*^  fying  ofthnir  rancor ^ 

This  idea  is  further  illuftrated  by  the  ftyle  of  letters  of  flains, 
(Balf.  p.  5i7.)>  which  of  old  were  granted  by  the  neareft  of  kin,  in 
caie  of  remiffions,  to  the  offenders  ;  which  ftill  clearly  points  out  an 
affy  thment,  as  a  peace-offering,  to  appeafe  the  rancour  of  the  friends 
of  the  deceafed  perfon.  They  proceed  upon  the  narrative.  That  the 
offender  having  now  given  evidence  of  his  remorfe,  and  likewife  an 
affy  thment  according  to  his  abilities,  and  better  fupport  of  the  de- 
fun(Sl's  children ;  and  coiifidering  likewife,  that  his  life,  were  it  ob- 
tained by  the  courfe  of  juftice,  would  prove  of  no  avail  to  usj 
therefore,  (Dallas,  p.  ^62.),  "  we,  by  thir  prefents,  for  ourfelves, 
and  taking  burden,  as  faid  is,  forgive,  pais  over,  and  for  ever 
forget,  and  in  oblivion  inter  all  rancour,  malice,  revenge,  prcju- 
**  dice,  grudge,  and  refentment,  that  we,  or  thofe  for  whom  We  take 
**  burden,  in  mLanne/*  forefaid,  have,  or  may  conceive,  againft  the 
**  faid  A.  P.  or  his  pofterity,  for  the  crime  forefaid  ;  and  hereby  ex- 
**  oners  and  difcharges  him  of  all  adlion,  civil  or  criminal,  compe- 
**  tent  thereupon,  againft  him,  or  his  eftate  and  goods,  for  now  and 
**  ever ;  and  hereby  frankly  and  freely  confent,  and  beg,  and  ear- 
**  neftly  intreat  his  Sacred  Majefty,  to  grant  to  the  faid  A.  P.  a 
"  full,  free,  and  ample,  remiffion  of  the  faid  crime  and  flaughter^ 
*'  and  what  thereupon  may  enfue  ;  and  to  difpone  to  him  theefcheat 
**  of  his  own  moveable  eftate,  in  refpedl  of  the  forefaid  aflythinent 
**  now  given." 

As  this  notion  of  appeafing  rancour  and  revenge  by  an  affythment, 
is  mentioned  as  the  object  of  it  by  our  ancient  lawyers  ;  fo  in  like 
manner  the  fame  idea  is  conveyed  to  us  by  our  mod  modern  writer 
on  the  l&w  of  Scotland.     Bankton,  b.  i.  tit.  10.  §  2.  A/jythtnent^  fays, 
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**  An  aflythment  will  not  infer  a  reprefentation  of  the  deceafed,  be- 
*'  caufe  it  was  no  part  of  his  eftate,  and  is  only  a  fatisfadtion  due  by 
**  law  to  the  wife,  and  fuch  as  might  fucceed  as  executors  to  the 
"  perfon  killed,  in  order  to  their  being  reconciled  to  the  man/layer ;  and 
**  thereby  contribute  to  his  obtaining  a  remiilibn," 

Such  therefore  being  the  origin  and  notion  of  an  aflythment,  it 
feems  to  follow  as  a  neceflary  confequence,  that  it  can  never  be  due 
when  the  rancour  and  malice  of  the  injured  party  is  other  wife  fatif- 
fied  and  appealed.  If  death  enfues,  it  is  agreed  on  all  hands,  that 
no  aflythment  is  due,  upon  this  principle,  That  the  blood  of  the  cri- 
minal muft  wafli  out  every  (park  of  refentment  If,  again,  the  fup- 
pofed  criminal  is  acquit  upon  trial,  he  is  pure  in  the  eyes  of  his 
country  ;  and  the  law  will  not  permit  private  revenge  to  fet  itfelf  in 
oppofition  to  public  decrees.  The  only  cafe,  therefore,  where  there 
can  be  room  for  aflythment,  is  that  cafe  where  a  criminal  is  con- 
yided,  and  by  the  particular  interpofition  of  the  fovereign  is  refcued 
from  that  puniihment  which  the  law  has  affixed  to  his  crime :  for 
in  that  cafe,  the  injured  party  is  intitled  to  indulge  his  rancour,  and 
to  call  for  vengeance ;  becaxife  the  vcrdid  of  his  country  has  declared 
there  is  juft  ground  for  refentment.  If  therefore  the  fovereign  fliall 
interpofe  his  royal  prerogative,  and  fet  it  in  oppofition  to  that  juft 
defire  of  expiation  which  the  law  has  indulged,  and  the  principles  of 
human  nature  have  implanted  in  the  mind  of  every  injtired  perfon. 
in  fuch  circumftances,  then  the  injured  perfon  is  intitled  to  call  for 
vengeance  in  another  Ihape,  and  to  demand  that  fatisfadlion  which 
was  competent  at  thofe  early  periods  of  the  law,  when  the  mercy  of 
ihe  fovereign  would  not  have  been  allowed  to  interfere. 
.  But  as  fuch  a  claim  of  private  vengeance  does^  from  the  nature  of 
the  thing,  arife  folely  fyom  the  interpofition  of  the  fovereign  ;  fo  it 
appears  to  follow,  upon  the  fame  principles,  that  there  is  no  fuch 
claim  knqwn  in  the  law  of  this  country,  when  the  fovereign  does 
not  interfere,  but  allows  the  law  of  the  land  to  have  its  free  and  un- 
limited courfe ;  and  therefore,  in  the  prefent  cafe,  the  petitioner 
does,  with  humble  fubmiffion,  contend,  that  there  are  no  termini  ha- 
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biks  for  an  afly thment,  as  the  fovereign  has  not  interpofed,  but  the  fen- 
tence  pronounced  againft  him  by  his  judges  has  been  carried  into  full 
.  and  ample  execution.  If  an  affythment  was  to  be  given  in  fuch  a 
cafe,  the  injured  party  would  be  indulged  with  a  twofold  expiation  ; 
firft,  that  which  arifes  from  the  public  punifliment  inflicled ;    and  .  S^ 

next,  that  of  a  pecuniary  ranfom,  which  is  claimed.  This,  with 
fubmiffion,  is  a  degree  of  feverity  of  which  there  is  no  veftige  to  be 
found  in  all  our  law.  Sometimes  we  fee  the  veftige  of  murder  expia- 
ted by  a  pecuniary  ranfom,  at  other  times  we  fee  it  expiated  by  the 
execution  of  a  public  fentence;  but  a  conjundlion  of  both  public  and 
private  expiation  againft  the  fame  offender,  in  a  cafe  of  this  kind^ 
is  what  none  of  our  lawyers  have  talked  of ;  and  of  which,  if  the  pe- 
titioner is  rightly  informed,  there  is  not  an  example  in  the  whok 
hiftory  of  our  law. 

It  is  extremely  true,  that  the  petitioner  has  not  fuffered  the  pu- 
nifhment  of  death ;  but  he  has  fuffered  that  fentence  which  his 
country  returned  againft  him,  and  which  therefore,  by  every  rule 
of  criminal  procedure,  muft  be  held  as  an  adequate  expiation  for  the 
offence  of  which  he  has  been  convi<5led.  It  is  no  matter  whether 
that  fentence  is  a  juft  or  an  unjuft  fentence  ;  it  is  the  fentence  of  a 
legal  court,  and  therefore,  in  the  eye  of  law,  muft  be  held  as  unexr 
ceptionable.  If  the  petitioner  had  been  totally  acquitted,  he  would 
have  been  pure  and  untainted  in  the  eye  of  his  country ;  and  upon 
the  fame  principles  of  credit  due  to  the  fentences  of  a  court,  he  muft 
be  held  to  have  fuffered  his  due  punifliment,  and  to  have  made  an 
•atonement  to  the  public  and  private  fatisfa<5lion. 

If  the  petitioner  has  been  fuccefsful  in  tracing  the  origin  of  af- 
fythment, and  defining  thofe  principles  upon  which  it  is  due,  then, 
with  great  fubmiffion,  the  dodlrine  now  laid  down  feems  confequen- 
tially  to  follow.  And  he  is  the  more  encouraged  to  maintain  this 
dodlrine,  becaufe,  upon  a  perufal  of  our  ftatutory  kw,  from  its  ear- 
lieft  period,  it  feems  to  be  always  taken  for  granted,  that  an  affyth- 
ment only  took  place  when  the  King  by  a  remiffion  interpofed  to 
ftop  the  free  courfe  of  the  law,  and  thereby  difappoint  the  lawful 
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vengeance  of  the  injured  party :  Fide  Reg.  Maj.  book  4.  cap.  17.  p.  4, ; 
c£i  46.  James  L  anno  1425.  j    a£i  7,  anno  1528.;    aB  136.  anno  1584. ; 

aB  157.  ^«B(7  ^592. ;  ^^  I73.  ««wo  ^593-^'  ^^^  ^^  ^78-  ^^^^^  ^593* 

In  all  theft  ftatutes  the  affythment  and  remiflion  are  infeparabljr 
joined  together,  and  the  one  feems  to  be  always  underftood  as  ^ftne 
qua  non  of  the  other.  Thefe  ftatutes,  therefore,  afford  the  flxongeft 
prefumption,  that  it  was  the  ftxi£t  and  underftanding  of  the  legiila^ 
ture,  that  affythments  could  be  claimed  only  where  remiflions  had 
been  granted:  but  the  petitioner  avoids  entering  minutely  into  a.dif- 
cui&on  of  each  particular  ftatute  above  recited ;  becaufe.  no  obferva- 
lions  which  he  could  fuggeft,  could  be  fo  fatisfadlory  as  the  exprels- 
opinion  of  Sir  George  Mackenzie  upon  the  import  of  thefe  ftatutes,^ 
which  he  has  delivered  in  his  obfervations  upon  the  adl  7.  annxL 
1528. 

By  this  adl,  peribns  who  take  themfelves  to  remiflions  are  obliged 
to  aijythe  the  party  j  and  in  the  end  of  the  aA  there  is  the  following 
exception  :  "  And  as  for  flaughter  and  mudlatioo,  to  keep  the  order 
"  of  the  ad  made  thereupon  of  before.!*  This  learned  author  fays,, 
That  the  meaning  of  thefe  words  is,  that  flaughter  and  mutilation 
are  not  comprehended  under  this  adl;  becaufe,  by  the  63;!  adk,, 
pari.  6.  James  IV.  no  remiflion  can  be  granted  for  thefe  crimes  ;  and 
therefore  there  can  be  no  aflythment.  Here  he  gives  his  opinion,  ia 
words  which  cannot  admit  of  ambiguity,  that  an  aflTy thment  could, 
not  he  claimed,  except  in  the  cafe  where  a  remiflion  had  beea 
granted.  , 

Befides  this  cxprefs  opinion  of  an  author  fo  refpedable,  and  wha 
could  aot  fail  to  be  well  acquainted  with  the  fubjedl  upoa  which  he^ 
was  writing,  there  is  another  confideration,.  which,  ia  the  petition- 
er  s  apprehenfion,  goes  very  far  to  put  this  matter  out  of  doubt.. 
From  thofe  various  ftatutes  of  moft  ancient  date  already  referred  to, 
it  is  evident,  that  the  adlion  of  aflTy  thment  was  known  at  the  moft 
early  periods  of  our  law ;  and  yet,  during  a  courfe  of  fo  many  hun- 
dred years,  a  fingle  example  will  not  be  found  where  an  adlion  of 
aflythment  ha&  ever  been  brought,   except  ia  that  fingle  cafe,  where 
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the  fovereign  has  intcrpofed,  by  granting  a  par doii  to  interrupt  the 
free  courfe  of  the  law.  If  in  any  cafe,  then,  pradlice  can  be  admit- 
ted to  explain  the  meaning  of  a  law,  this  negative  evidence  is  ftrong- 
cr  than  any  pofitive  opinion  which  could  be  adduced^  ia  order  to 
prove  the  univerfal  fenfe  and  underftanding  of  a  nation.  If  there 
had  been  even  a  doubt  upon  it  in  the  opinion  of  lawyers,  it  is  im- 
poffible  to  conceive  a  fatisfadlory  reafon  why  no  lawyer  Ihould  ever 
have  advifcd  an  injured  friend  to  betake  himfelf  to  a  legal  remedy  to 
fatisfy  private  vengeance,  except  in  that  particular  cafe  where  the 
mercy  of  the  fovercign  has  interpofed  to  ftap  the  courfe  of  public 
fatisfadlion. 

It  is  impoffible  to  fuppofe  that  oppttrtunities  would  be  wanting, 
in  fuch  a  period  of  time,  for  bringing  this  matter  to  a  trial,  if  it  had 
been  thought  tenible  by  our  lawyers.  One  obvious  cafe  immediately^ 
p^refents  itfelf  to  our  view,  that  of  a.  criminal  efcaping  from  prifbn 
after  his  convidlion,  and  before  the  execution  of  his  fentence.  This- 
muft  have  been  the  cafe  of  many  criminals  who  were  poffeffed  of  e- 
ftates,^  againft  which  a  debt  of  aiTythment  might  have  been  confti- 
tuted ;  and  yet  it  does  not  appear  that  this  method  of  procuring  fa- 
tisfaiflion,  the  only  one  which  in  fuch  circumftances  remained,  ever 
occurred  to  any  lawyer,  or  to  any  injured,  friend  of  a  murdered  per- 
fon. 

Although  the  account  given  by  the  petitioner  of  the  nature  of  af- 
fythment  feems  confiftent  with  the  origin  of  that  adlion,  as  likewifc 
with  the  tenor  of  our  ftatutory  law,  from  its  early  periods,  as  adfb 
with  the  opinion  of  thofe  lawyers  who  have  defined  to  us  the'  pur— 
pofe  and  intendment  of  an  afly thment ;  yet  the  puriiiers  have  con^ 
tended,  That  this  adlion  was  not  to  be  confidered  merely  as  a  folit^ 
tiuniy  or  peace-ofiering,  but  as  an^  aBio  ret  perfecutoriay  for  the  repa** 
ration  of  the  patrimonial  damage  fuftained  by  the  injuced  party. 

This  opinion-  feems  chiefly  founded  upon  the  word&  made  uie  of,, 
both  in  our  ftatutes  and  our  law-writers^  who  fpeak  of  an  aflyth— 
ment  as  making  up  theVl^/J,  the  jkaith^  the  damage ^  the  reparation^  of 
the  injured  party.     But,  with  great  fubmiflion,,  it  is  rearing,  too. 

great 
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great  a  fabric  upon  fo  flender  a  foundation,  to  argue  from  tlie  words 
made  ufe  of  in  defcribiug  an  adlion,  contrary  to  what  appears  to  be 
the  origin  of  that  a<flion ;  contrary  to  the  exprefs  definition  of  our 
lawyers,  who  in  various  places  talk  of  an  aflythment  as  intended  for 
appcqfing  malice  and  rancour ;  and  contrary  to  that  uniformity,  for  fb 
long  a  period,  of  applying  this  a<5lion  folely  to  thocfe  cafes,  where  the 
juft  vengeance  of  an  injured  party  had  been  difappointedby  the 
pardon  of  the  King  iriterpofed  to  flop  the  courfe  .of  t3ic  law. 

But  further,  the  petitioner  begs  leave  to  fay,  there  are  various  par* 
ticulars  acknowledged  with  regard  to  an  aflythment,  which  are  per- 
fe(5lly  inconfiftent  with  the  idea  of  its  being  an  aElio  ret  perficutoria^ 
or  of  its  being  viewed  in  any  other  light  than  as  a'  peace- oiflfering, 
for  the  purpofe  of  fatisfying  the  vengeance  of  thofe  whom  the  law 
confidered  to  be  injured. 

imo^  If  your  Lordfhips  will  attend  to  th^  old  compofitions  which 
are  mentioned  in  the  Reg.  Maj.  and  our  old  law-books,  you  will  find 
them  all  proportioned  according  to  rank,  and  not  to  eftate ;  nor  da 
they  vary  upon  account  of  any  pecuniary  lofs  which  the  family  of 
the  injured  perfon  may  have  fufferfed  from  his  death.  This  naturally 
fuggefts .  the  idea,  that  the  fatisfa<5lion  of  refentment  was  the  only 
objedl  of  aflythment ;  for  otherwife  the  law  could  never  have  failed 
to  have  paid  fome  regard  to  the  wealth  and  circumftances  of  a  de- 
ceafcd  perfon,  by  whicli  only  was  the  patrimonial  lofs  of  his  family 
affeded*  -  . 

'2do^  It  is  laid  down  by  Balfour, .  tit.  AJfythmenty  cap.  6.  That 
one  kinfnian  cannot  purfue  for  aflythment  without  the  concurrence 
of  the  refl.  This  rule  is  pejfedly  inteUigible,  upon  the  petitioner's 
hypothefis,  that  aflythment  was  only  intended  to  fatisfy  refentment ; 
in  which  view,  the  appeafing  one  kinfman  could  be  of  no  avail,  if 
the  reft  were  left  at  liberty  to  profecute  their  revenge.  But  if,  ac- 
cording to  the  purfuers  dodrine,  aflythment  was  intended  for  the 
reparation  of  a  patrimonial  lofs,  it  does  riot  occur  upon  what  princi- 
ple the  right  of  one  kinfman  to  purfue  could  in  any  degree  depend, 
or  his  adion  be  fruftrated  by  the  failure  of  the  refl  to  concur. 


July  1767.  Macharss  agafaift  Campbell.  687 

3/w,  It  has  never  been  faid,  tliat  the  adlion  of  afTythment  was 
competent  to  any  other  than  the  neareft  of  kin  of  the  deceafed.  This 
is  eafily  accountable,  upon  the .  principle^  that  the  law  confidered 
them  as  the  only  perfons  whofe  minds  would  be  provoked  to  revenge, 
and  therefore  the  only  perfons  to  be  fatisfied.  But  if  the  adlion  of 
afTythment  was  due  for  the  reparation  of  a  patrimonial  lofs,  it  does 
not  occur  why  the  a(5lion  fliould  never  have  been  brought  at  the  in- 
ftance  of  any  other  third  party  who  is  injured.  Why  not  at  the  in- 
ilance  of  the  perfonal  creditor  of  the  pofFeffor  of  a  tailzied  eftate  ? 

4/<7,  Was  it  ever  heard  of,  that  it  was  pled  in  defence  againft  an  ac- 
tion of  affythment,  that  the  purfuer  was  rather  patrimonially  bene- 
fited thfin  hurt  by  the  death  of  his  friend  ?  Surely  many  examples 
eould  be  adduced,  where  the  life  of  a  man  was  rattier  a  burden  than 
an  advantage  to  his  friends  or  his  family.  And  the  petitioner  begs 
leave  humbly  to  maintain,  that  fuch  a  defence  would  be  relevant, 
and  admiflible  to  proof,  if  the  aAion  of  afTythment  was  intended  as 
the  reparation  of  a  patrimonial  lofs,  and  not  as  a  peace-offering  to 
appeafe  refentment. 

Lqftly^  It  is  admitted  on  all  hands;  that  afTythment  is  not  due 
when  the  guilty  perfon  has  fuffered  the  lafl  punifhment  of  the  law. 
Now  it  is  diflScult  to  conceive,  upon  what  principle  this  dodlrine  can 
be  reconciled  with  the  dodtrine,  that  afTythment  is  for  a  patrimonial 
lofs;  for  furely  the  public  punifhment  of  the  criminal  ought  not  to 
deprive  the  injured  perfon  of  his  right  to  purfue  for  his  debt,  if  fuch 
a  right  of  a<5lion  was  at  all  connpetent  to  him. 

The  purfuer,  fenfible  of  the  weight  of  this  obfervation,  has  ufed 
various  arguments  to, elide  the  force  of  it;  pai^ticularly  it  has  been 
feid.  That  the  guilty  perfon  luffering  has  no  funds  out  of  which  to 
fatisfy-  the  affythment.  But  this  anfwer,  with  great  fubmifhon,  does 
by  no  means  remove  the  difficulty.  ^ 

It  is  extremely  true,  that  the  moveables  of  a  condemned  perfon  doj 
by  his  fentence,  become  efcheat  to  the  crown  :  but  can  it  be  ima- 
gined,' that  the  fovereign  would  not  have  burdened  the  efcheat  at  a- 
ny  time  with  an  affythment,  if  the  affythment  had  been  confidered 

as 
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as  exigible  when  a  party  fuffered,  or  as  a  debt  to  which  his  friends 
had  any  equitable  claim  ?  or  if  the  avarice  of  the  fi(k  had  ncglefted 
to  do  fo,  is  it  credible  that  the  legiflature  would  have  failed  to  inter- 
fere in  fb  clamant  a  cafe  ?  more  efpecially  when  we  fee,  that  in  very 
ancient  times,  the  legiflature  interpofed,  by  an  exprefs  ftatute,  1592, 
c.  145.  in  a  cafe  exceedingly  fimilar;  namely,  to  burden  the  efcheat, 
whether  by  gift,  aflignation,  or  otherwife,  with  the  payment  of  the 
debt  contained  in  the  horning  whereupon  the  elcheat  fell  ?  If,  there- 
fore, aflythment  had  ever  been  viewed  in  the  light  of  a  reparation 
for  a  pecuniary  lofs,  is  it  poflible  to  believe,  that  the  legiflature, 
which,  by  fuch  a  variety  of  ftatutes,  has  taken  care  of  aflfythment 
in  the  cafe  of  remiflions,  would  not  likewife,  upon  the  fame  princi- 
ples as  in  the  cafe  of  efcheat  upon  a  civil  debt,  interpofed  to  burden 
the  efcheat  with  the  debt  of  aflythment,  if  aflfythment  had  been  con- 
fidered  as  a  patrimonial  right,  and  confequently  exigible,  notwith- 
ftanding  the  fufFering  of  the  offender  ? 

But  further,  if  aflfythment  was  not  exigible  in  the  cafe  of  the  of- 
fender's fuflfering,  merely  becaufe  there  was  no  fund  to  pay  it,  on 
account  of  his  moveables  being  efcheat  to  the  crown,  this  doc- 
trine would  go  very  far,  and  muft  apply  to  every  cafe  where  the 
fame  thing  took  place.  Now,  by  exprefs  ftatutes,  1551,  c.  19.; 
1581,  c.  118.}  1597,  c.  247.  in  the  cafe  of  perjury,  bigamy,  de- 
forcement, breach  of  arreftment,  and  ufury,  the  fingle  efcheat  falls 
to  the  crown ;  and  therefore,  in  all  thefe  cafes,  upon  the  fame  prin- 
ciple, no  a(2ion  would  be  competent  for  the  reparation  of  any  patri- 
monial lofs  arifing  from  the  commifHon  of  thofe  crimes. 

This  folution  of  the  dijEculty,  therefore,  is  altogether  unfatisfac- 
tory ;  and  if  it  proves  any  thing,  it  implies  a  contrary  propofition : 
for  when  the  whole  flatutes,  from  firft  to  lafl,  fo  attentive  and  care- 
ful to  the  interefl  of  thofe  intitled  to  an  aflTythment,  are  confidfred, 
it  is  impoffible  to  fuppofe,  that  the  legiflature  ever  viewed  the  right  j 

of  aflfythment  as  a  patrimonial  right,  or  in  any  other  light  than  a 
peace-offering  to  fatisfy  refentment  j  or  it  would  certainly  have  taken 

care. 
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care^  in  fbme  Ihape  or  another,  that  the  cfchcat  fliould  be  burdened 
with  the  payment  of  fb  equitable  a  debt. 

But  further,  this  folution  of  the  difficulty  is  moll  unfatisfadory  in 
another  view  :  for  although  the  moveables  fall  to  the  crown,  yet  the 
landed  eftate  does  not  likcwife  become  forfeited,  except  in  very  par- 
ticular cafes,  fuch  as  treafon,  &c.  Here  then  is  a  fund  for  the  af- 
fy thment ;  and  why  has  an  a<5kion  never  been  brought  to  affed  a  real 
eftate  ?  It  will  no  doubt  be  faid,  That  aHiones  ex  deliHo  non  tranfcunt 
in  heredes.  The  maxim  is  true ;  but  it  is  equally  true,  that  lites  con^ 
teftate  cum  defuniio  etiam  tranfeunt  in  heredes.  And  what  prevents  the 
injured  party  to  bring  his  adllon  before  the  execution  of  the  fentence, 
or  what  prevents  him  from  bringing  it  at  any  time,  in  the  cafe  of  a 
criminal  efcaping  from  jail  after  convidlion  ?  in  both  of  which  cafes 
the  debt  might  be  conftituted  againft  his  real  eftate ;  and  its  never 
having  been  attempted,  can  be  accounted  for  upon  no  other  princi- 
ple, except  that  it  never  was  thought  to  be  competent,  but  when  a 
guilty  perlbn  fcreened  himfelf  from  juftice  and  public  fatisfadlion, 
by  obtaining  and  pleading  upon  the  pardon  of  the  crown. 

Upon  all  thofe  grounds,  the  petitioner  flatters  himfelf  he  has  fa* 
tisfied  your  Lordftiips,  as  well  from  the  origin  of  the  adlion  of  af^ 
fy thment,  as  from  the  cafes  in  which,  and  none  other,  it  has  been 
always  demanded,  and  from  the  other  acknowledged  particulars  in 
the  adlion  of  afly thment,  that  it  was  not  an  a&io  tei  perfectitorioy  but 
merely  a  folatitun  or  peace-ofiering,  to  appeaie  the  refentment  of  the 
injured  friends  j  and  therefore  was  not  competent,  except  in  that 
fpecial  cafe,  where  the  juft  refentment  of  the  friends  was  difappoint* 
cd  by  an  interpofition  of  the  fovereign,  to  impede  and  interrupt  the 
courfe  of  the  law. 

And  having  faid  fo  much,  it  is  fcarcely  neceffary  to  make  the  ap- 
plication of  thefe  principles  to  the  prefent  cafe.  The  petitioner  did 
ftand  his  trial ;  he  received  fentence ;  that  fentence  has  had  free  and 
unlimited  courfe  ;  the  law,  as  declared  by  a  court  legally  conftitute, 
has  had  full  fcope  ;  and  the  fovereign  has  in  no  fliape  interpofed  to 
fet  his  royal  mercy  in  oppofition  to  the  judgements  of  the  law  :  and 
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therefore,  agreeable  to  the  principles  above  maintained,  the  petition- 
er does  not  fall  under  that  predicament,  in  which  only,  by  the  law 
of  Scotland,  there  are  termini  habile s  for  an  action  of  affythment. 

The  petitioner  next  proceeds  to  ftate  to  your  Lordfhips  fome  ob- 
fervations  upon  the  other  branch  of  the  argument,  namely,  To  ihow, 
that  at  any  rate  the  fentence  of  the  court-martial,  proceeding  upon 
the  proof  led  before  them,  cannot  be  received  or  admitted  as  legal  e- 
vidence  of  the  alledged  murder,  ad  hunc  effe£ium  to  found  the  pur- 
fuers  in  an  a6tion  of  aflythment  and  damages. 

Upon  this  point,  the  petitioner  {hall  confine  himlelf  to  a  few  ob- 
fervations,  which,  he  is  adviftd,  do  naturally  fuggeft  themftlves, 
from  confidering  the  common  courfe  of  judicial  procedure  in  this 
country.  And  it  will  be  obferved,  that  the  only  evidence  of  the  al- 
ledged murder  is  the  evidence  adduced  before  the  court-martial,  and 
the  verdidl  pronounced  by  them  upon  that  occafion.  Ixideed  he  is 
the  more  at  a  lofs  to  argue  upon  this  point,  becaufe  he  does  not  cer- 
tainly know,  whether  the  judgement  of  your  Lordlhips  proceeds 
upon  the  verdi<5V  of  the  court-martial  as  probatto  probata  by  itfelf,  or 
if  your  Lordfhips,  in  judging  of  this  caufe,  thought  yourielves  at 
liberty  likewife  to  enter  into  the  evidence  upon  which  the  verdi<fl 
proceeded ;  the  petitioner,  however,  fliall  endeavour  to  ftate  the  ar- 
gument in  both  views.     And, 

I  W(9,  He  docs  humbly  beg  leave  to  deny,  that  your  Lordihips  are 
at  liberty  to  enter  into  the  evidence  emitted  before  the  court-martiai 
in  this  queftion  of  aflythment  now  before  you.  And,  in  maintain- 
ing this  argument,  the  petitioner  does  not  defire  ta  confider  this 
court-martial  in  any  other  view  than  the  court  of  jufticiary,  the 
court  of  admiralty,  the  court  of  exchequer,  or  any  other  fupremc 
court  of  this  kingdom.  It  may  be  extremely  true,  that  your  Lord- 
fhips, from  a  contitas^  and  degree  of  credit  due  to  other  fiipremc 
courts,  pay  a  juft  regard  to  their  judgements,  as  to  matters  coming 
properly  before  them ;  but  the  petitioner  does  beg  leave  to  doubt,  if 
there  is  any  example  in  courfe  of  judicial  procedure,  where  evidence 
led  in  one  court  for  one  purpofe,  has  been  admitted  as  evidence  in 

another 
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another  court  for  another  very  different  and  feparate  purpofe.  The 
evidence  adduced  before  the  court-martial  againft  your  petitioner, 
was  folely  in  the  view  of  punilhmcnt ;  and  therefore,  if  that  evidence 
fliall  now  be  made  ufe  of  in  this  queftion  of  civil  reparation,  it  is 
certainly  converting  it  to  a  purpofe  for  which  it  never  was  intended, 
and  which  never  entered  into  the  minds  of  any  one  perfon  concerned 
in  the  examination  of  thefe  witneffes. 

Let  us  only  confider,  how  fuch  a  pradice  would  apply  to  other 
cafes  Suppofe  two  debts  of  L.  500  each,  and  which  were  competent 
to  be*  determined  either  before  your  Lordihips  or  the  court  of  admi- 
ralty and  the  merits  of  both  debts  depending  upon  tlie  ftate  of 
evidence ;  if  the  one  debt  was  purfued  for  before  the  court  of  ad- 
miralty 'and  the  aaion  determined  in  favour  of  the  purfuer,  could 
that  purfuer,  if  he  thought  proper  afterwards  to  bring  his  adion  foi? 
the  other  debt  before  the  court  of  feffion,  infift,  that  your  Lordfhip^ 
Ihould  admit  tlie  evidence  led  in  the  other  caufe  before  the  court  of 
admiralty,  as  evidence  before  your  Lordihips  ?  If  fuch  a  plea  fliould 
be  maintained,  it  ^vould  certainly  be  over-ruled  :  and  yet  the  affimty 
betwixt  the  two  cafes  would  be  ftronger  than  the  prefent,  where  the 
evidence  in  the  one  cafe  is  adduced  folely  for  punifliment,  and  after- 
wards converted,  in  the  other,  into  evidence  merely  for  civd  repara- 


tion. 


Again  if  a  perfon  Ihould  be  tried  criminally  before  the  court  of 
iufticiary  for  the  forgery  of  writings,  and  Ihould  be  condemned  on 
ihat  account-,  if  the  perfon  injured  by  thofe  writings  Qiould  after- 
wanis  bring  a  civil  adion  for  improbation  of  them  before  the  court 
of  feOion,  the  petitioner  does  not  believe  your  Lordihips  would  al- 
low the  evidence  led  before  the  court  of  judiciary,  hi  the  criminal 
procefs  for  punifliment,  to  be  admitted  as  evidence  in  the  civil  adion 
of  improbation  before  your  Lordfliii>s. 

The  petitioner  muft  beg  leave  to  bring  your  Lordflups  m  remem- 
brance of  a  queftion  lately  depending  before  you,  wliere  a  difpute  fi- 
milar  to  the  prefent  occurred.  It  was  in  the  aaioh  at  the  inftance  of 
ntfir  WiUiamibn,  againft  fome  merchants  in  Aberdeen.    An  a«aion 
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had  formerly  been  brought,  at  his  inftancc,  againft  the  magiftrates 
of  Aberdeen,  for  opprcflion  and  damages ;  wherein  he  adduced  a 
variety  of  witneffes,  in  order  to  prove  his  being  improperly  carried 
off  from  his  parents  in  his  younger  years.  He  afterwards  brought 
another  adion,  againft  thofe  whom  he  fuppofed  guilty  of  this  inju- 
ry ;  wherein  he  endeavoured  to  bring  in  the  evidence  which  had 
been  adduced  in  the  other  adion  againft  the  magiftrates  of  Aberdeen. 
But  although  tlie  wimeiTes  propofed  to  be  made  ufe  of  were  precifcly 
to  the  fame  fadl,  your  Lordftiips,  upon  a  debate  of  parties,  would 
not  allow  evidence  led  in  one  caufe,  for  one  purpofe,  to  be  adduced 
as  evidence  in  another  caufe,  betwixt  difierent  parties,  and  for  a  dif- 
ferent purpofe.  And  here  it  will  be  obferved,  that  the  demand  is 
ftronger;  for  not  only  is  the  evidence  here  endeavoured  to  be  made 
ufe  of  led  in  a  different  caufe,  for  a  different  purpofe,  and  betwixt 
different  parties,  but  likewife  in  a  different  court ;  which  was  other- 
wife  in  the  cafe  juft  now  put. 

In  the  court  of  exchequer,  it  every  day  happens,  that  the  con- 
demnation of  the  fhip,  and  the  condemnation  of  the  cargo^  depend 
upon  the  felf-fame  evidence;  but  it  never  was  heard  of,  that  the  e- 
vidence  adduced  in  the  one  cafe  could  be  made  ufe  of  for  bringing 
about  the  forfeiture  in  the  other. 

In  fliort,  the  petitioner  knows  no  example  in  any  court  of  thifc 
countr}'^,  or  in  tlie  courfe  of  judicial  procedure  in  this  country,  whofe 
evidence,  led  either  in  the  fame,  or  in  a  different  court,  for  one  pur- 
pofe, has  been  made  ufe  of  in  another  caufe,  or  for  a  difiSrxent  pur- 
pofe. Tills  is  precifely  the  cafe  here  :  for  the  civil  a^oo  for  aflytb- 
nient  before  your  Lordfhips,  is  as  diftin<5l  from  the  crimina)  action 
before  the  court-martial  at  Martinico,  as  any  one  adtion  can  poflibiy 
be  from  another.  The  petitioner,  th»ef(Mre,  takes  it  for  granted^ 
that  your  Lordfhips  have  proceeded  upon  the  fentence  of  the  court- 
martial,  as  probatio  probatay  by  itfelf,  of  the  alledged  murder;  and 
in  that  view  fhall  next  endeavour  to  fliow  to  your  Lordihips,  that 
Aat  evidence  can  be  admitted  with  as  little  propriety  as  the  other. 

The  general  principles  of  fociety  require,  th?i,t  courts  (hould  pay 
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regard  to  the  judgements  pronounced,  not  only  by  courts  in  the  fame 
country,  btit  likewife  by  foreign  courts.  Hence  it  is,  that  whea 
judgement  is  given  for  a  debt  in  England,  or  any  other  country,  it 
receives  execution  againft  the  goods  or  perfon  of  the  debtor  in  this 
country.  But  it  is  obvious,  from  a  very  finall  attention,  that  this 
pradice  does  by  no  means  apply  to  the  prefent  cafe  :  for  in  all  fuch 
cafes  your  Lordfhips  only  interpofe  to  put  to  execution  the  decrees  of 
other  courts,  as  to  the  purpofe  and  intendment  for  which  thofe  de-^ 
crees  were  pronounced ;  but  your  Lordfhips  do  not  take  the  judge- 
ment of  another  court  to  apply  to  a  purpofe  for  which  it  was  never 
intended. 

To  illuflrate  our  meaning,  let  it  be  fuppofed,  that  your  Lordfliips 
jurifdidiion  extended  to  the  cafe  of  cafhiering  an  oflScer,  or  declaring 
him  incapable  to  ferve  his  Majelly,  then  you  could,  with  propriety, 
have  adopted*the  fentence  of  the  court-martial,  as  evidence  befon? 
you,  to  the  efiedt  of  caihiering  or  declanng  incapable ;  becaufe  thefe 
were  the  objedls  in  the  view  of  the  judges  who  pronounced  the  fen-* 
tence ;  and  therefore  you  could,  with  propriety,  be  faid  to  carry  the 
fentence  into  execution.  But  this  is  fbmething  very  different  from 
the  {MTcfent  cafe,  where  your  Lordfhips  are  not  defired  to  carry  into 
execution  the  intendment  of  the  judge  who  pronounced  that  fen- 
tence }  but  y oxi  are  defired  to  make  ufe  of  the  fentence,  as  probatiQ 
probata^  before  you,  for  a  purpofe  altogether  different  from  the  ori- 
ginal purpofe  of  the  judgement. 

It  feems  therefore  to  be  clear,  that  that  principle  which  leads  your 
Lordfhips  to  give  execution  to  the  judgement  of  other'courts,  doe& 
not  at  all  apply  to  the  cafe  in  hand  j  which  is  not  a  queflion  con- 
cerning the  execution  of  a  fentence,  but  concerning  the  admiffion  of 
that  fentence  as  probatio  probatay  in  another  caufe,  and  for  a  different 
purpc^e* 

And  here  the  petiticmer  mufl  again  beg  leave  to  bring  under  the 
▼iew  of  your  Lordfhips  the  cafe  of  the  creditors  of  Mr  Carre  againft 
Bontain  of  Mildovan,  ayth  November  1739^  In  that  cafe  your 
Lordlhips  found^  That  the  verdid  of  the  jury,  in  the  trial  before 

the 
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the  court  of  judiciary,  where  the  pannel  was  convidled  of  theft,  was 
not  probatio  probata  in  the  action  of  damages  Jbefore  the  civil  court 
Indeed  the  petitioner  cannot  even  agree  to  the  propriety  of  this  deci- 
fion,  in  fo  far  as  it  even  admitted  the  evidence  led  in  the  court  of 
jufticiary  to  be  pled  upon  before  your  Lordfliips  :  he  has  already  ex- 
plained the  reafons  why  he  does  humbly  imagine  the  decifion  was 
erroneous  in  that  refpeft.  This  however  is  not  ftri(5lly  to  the  pre- 
fent  argument,  which  is  only,  Whether  the  verdiift  of  the  court- 
martial  is  to  be  received  ^s  probatio  probata  before  your  Lordfliips  ? 
As  to  which  queftion  the  petitioner  does  humbly  apprehend,  that  the 
decifion  above  quoted  is  in  his  favour  exprefsly  in  point :  for  your 
Lordfhips  will  not  furely  pay  greater' regard  to  the  fcntence]  of  a 
court-martial,  than  to  the  verdidl  of  a  jury  in  the  court  of  jufticiary, 
which  your  Lordfliips  did  exprefsly  determine  not  to  be  probatio  pro* 
baia  before  the  court  of  feffion. 

Various  fpecialtieg  have  been  endeavoured  to  be  found  out  in  this 
cafe,  in  order  to.  prevent  it  from  affedling  the  principle  for  which  the 
purfuer  contends ;  and  in  particular  it  has  been  faid.  That  various 
favourable  circujnftanees  occurred  which  fliaked  the  credit  of  that 
verdict,  and  weighed  with  your  LordHiips  not  to  receive  it  as  probatio 
probata.  But,  with  great  fubpaiffion,  this  is  giving  up  the  queftion : 
for  if  a  verdift  is  to  be  received  as  probatio  probata^,  it  is  impoffible 
that  any  favourable  circumftances  could  be  allowed.  For  it  either  is 
or  is  not  to  be  admitted  as  complete  evidence.  If  the  former,'  theft 
no  circumftance  could  poflibly  be  allowed  to  enter  into  the  confidera- 
tion  of  the  court;  but  the  verdift,  whether  juft  or  unjuft,  whether 
well  founded  or  ill  founded,  muft  be  held  pro  veritate..  If  the  lat- 
ter, then  that  is  the  very  argument  which  die  petitioner  dogs  now 
maintain. 

It  has  been  faid.  That  if  the  verdidl  of  a  jury,  or  the  fentence  of  a. 
court-martial,  was  not  to  be  admitted  as  probatio  probata^  then  your 
Lordfliips  could  have  no  evidence,  as  you  were  not  a  court  compel, 
tent  to  lead  evidence,  or  take  trial  of  murder.  • 

Put  in  anfwer  to  this,  the  petitioner  begs  leave  to  obferve,  that  if 

this 
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this  dodhine  be  true,  it  can  only  ferve  as  an  additional  argument, 
why  affythment  can  never  be  due,  except  in  the  cafe  of  a  pardon  ; 
where  there  is  no  neceffity  for  evidence,  becaufe  the  pleading  tli^e 
pardon  is  a  virtual  confeffion  of  guilt. 

If,  however,  your  Lordfhips,  contrary  to  the  petitioner's  humble 
expedlation,  fhould  be  of  opinion,  that  affythment  is  due  in  any  o- 
ther  cafe,  then  he  does  humbly  contend,  there  is  no  rule  to  bar 
your  Lordlhips  from  adducing  evidence  of  the  murder  before  your- 
felves.  It  is ,  extremely  true,  that  your  LordQiips  are  not  in  one 
fenfe  a  competent  court  to  take  trial  of  murder ;  but  that  propofition 
goes  no  further  than  to  fay,  that  the  court  of  feilion  is  not  a  criminal 
court  competent  to  try  tourder  in  the  view  of  punifliment :  but  if  in 
any  one  Ihape  whatever,  it  becomes  material  for  your  Lordfliips  to 
inftruft  that  faA  in  a  civil  queftion  before  yourfelves,  the  petitioner 
does  humbly  maintain,  upon  the  general  principles  of  jurifdidlion, 
that  your  Lordfhips  are  intitled  to  adduce  whatever  evidence  may  be 
neceffary  for  expediting  any  bufinefs  which  comes  properly  under 
your  cognifance.  ' 

Various  examples  of  this  will  immediately  fuggcft  themfefves  to 
every  man'^s  obfervation.  Thus  your  Lordlhips  have  not  an  original 
jurifdidtion  in  queftions  concerning  marriage ;  but  yet,  when  in  car- 
ies of  aliment,  or  fuch  like,  it  is  neceffary  to  inftruA  the  fadl,  you 
are  uniformly  in  the  cudom  of  adducing  evidence  before  yourfelves 
for  that  purpofe. 

In  like  manner,  queftions  of  baftardy  are  ftridly  confiftorial ;  but 
wherc-ever  the  right  to  a  fucceflion,  or  any  other  civil  intereft,  turns 
upon  fuch  a  fed,  your  Lordfliips  never  hefitate  to  adduce  evidence^ 
and  determine  upon  the  legitimacy  of  a  claimant. 

Another  cxam^ple,  equatly  ftrong,  if  not  ftronger  than  any  of 
thefe,  occurs  in  queftions  concerning  revenue- officers  rn  the  execu- 
tion of  their  duty.  Your  Lordfliips  have  certainly  no  proper  jurif- 
didion  to  determine  upon  the  legality  or  illegality  of  a  feizure  ;  but 
yet,  previous  to  the  late  adl  of  parliament,  making  a  certified  pro- 
bable caufe  of  feizure  a  bar  againft  every  a<fUon  at  the  inftance  of  the 

defendants 
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defendant,  you  had  daily  fuits  at  the  inftance  of  parties  vrhao  had 
been  acquitted  upon  their  trial  in  the  court  of  exchequer  ;  the  pur- 
port of  which  a(5lions  was  for  civil  reparation.  And  this  example  is 
the  ftronger,  for  this  reafon,  as  it  diredly  contradicts  the  purfuers 
dodlrine,  of  your  Lordfhips  receiving  a  verdi<5l  as  probatio  probata ; 
for  in  all  fuch  cafes  your  Lordfhips  inftrucfled  the  fadl  by  evidence 
adduced  before  yourfelves,  and  did  by  no  means  admit  the  opinion 
of  the  jury  in  the  court  of  exchequer,  as  probatio  probata  of  the  ille- 
gality of  the  feizure. 

It  is  humbly  hoped  thefe  obfervations  and  examples  will  fatisfy 
your  Lordftiips,  that  if  in  any  cafe  an  a^ion  of  afTy thment  can  take 
place  except  in  the  cafe  of  a  pardon,  you  will  likcwife  be  intitled  to 
take  evidence  of  the  faA ;  and  therefore  that  difficulty  can  be  no 
reafon  why  the  fentence  of  the  court-martial  fhould  bt  probatio  proba^ 
ta  of  the  alledged  murder ;  and  upon  this,  and  the  various  other 
grounds  already  fuggcfled,  the  petitioner  does  humbly  fubmit  it  to 
your  confideration,  that  although  an  adlion  of  aflythment  was  com- 
petent in  this  cafe,  ftiU  there  is  no  legal  evidence  of  the  material  fad 
before  the  court. 

But,  2do^  et  feparatim^  upon  this  head,  even  although  the  peti- 
tioner was  wrong  in  this  plea,  and  that  the  fentence  of  the  court- 
martial  could  be  received  as  probatio  probata^  ftili  he  maintains,  there 
is  nothing  in  that  fentence  to  be  the  foundation  of  the  prefent  inter- 
locutor. 

The  crime  charged  is  murder  foully  committed  on  the  body  of  a 
brother- officer  ;  a  crime  of  which  the  petitioner  denies  he  was  ever 
guilty  J  and  he  does  maintain,  that,   upon  trial,  it  has  been  found 

fo  by  his  country. 

The  amount  of  the  fentence  is.  That  the  petitioner  fhould  be 
cafhiered,  and  be  incapable  to  ferve  his  Majefly  in  any  military  em- 
ployment. Thefe  may  be  punifhments  adequate  to  lefler  mifdemea** 
nors  ;  but  it  is  impoffible  that  fuch  a  fentence  could  ever  be  pronoun* 
ced  by  any  court  who  were  of  opinion  that  the  petiti<mcr  had  been 

guilty  of  a  foul  murder. 

The 
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The  only  words  in  the  Sentence  which  can  juftify  a  contrary  con- 
ftrudlion,  is  that  part  of  it  which  declares  the  court  of  opinion,  that 
the  petitioner  had  been  guilty  of  the  crime  laid  to  his  charge,  but 
there  was  not  fufficiency  of  voices  to  punifli  with  death.  Now  the 
petitioner  begs  leave,  with  great  fubmiffion,  to  maintain,  that 
whatever  fufpicions  thofe  words  may  convey  to  the  minds  of  your 
Lordfhips,  as  to  the  opinion  of  any  number  of  the  court-martial, 
ftill  this  fentence  does  not  contain  a  convidlion  of  the  petitioner  as 
guilty  of  murder. 

Whatever  credit  the  Lords  of  Judiciary,  as  private  men,  might 
give  to  the  opinion  of  feven  of  a  jury,  confifting  of  fifteen,  ftill  that  ^ 
perfon  wh6  had  the  voices  of  the  remaining  eight,  is  a  free  and  in- 
nocent man  in  the  eyes  of  his  country.  This  is  undoubted,  and 
will  not  be  controverted ;  and  yet,  if  the  petitioner  is  not  greatly 
miftaken,  the  fentence  of  the  court-martial  now  before  your  Lord- 
fhips, however  inaccurately  worded,  is  the  fame  in  fubftance  and 
found  fenfe  :  for  the  meaning  of  it  is  nothing  elfe,  than  that  fuch  a 
number  of  the  court-martial  as  is  neceflary  to  make  a  legal  ma- 
jority, were  not  of  opinion  that  the  petitioner  merited  death;  that 
is,  in  other  words,  were  not  of  opinion  that .  he  was  guilty  of  mur^ 
der ;  for  it  is  impoffible  that  a  legal  majority  could  have  been  of  that 
opinion,  and  at  the  fame  time  not  have  been  of  the  other  opinion, 
that  the  petitioner  merited  death. 

It  is  no  matter  what  may  be  the  opinion  of  your  Lordfhips  as  to 
the  import  of  the  evidence  ;  for  if  you  are  at  all  to  admit  the  fen- 
tence of  the  court-martial  as  evidence,  yx)u  muft  take  it  as  it  ftands.: 
and  indeed  it  would  be  unfair  to  do  otherwife,  as  the  manner  of  e- 
mitting  their  teftimonies,  together  with  a  variety  of  other  particu- 
lars, might  influence  the  judgement  of  a  jury  or  a  court-martial,  al- 
though thefe  do  not  appear  upon  the  face  of  the  depofitions,  and 
therefore  cannot  have  the  juft  weigTit  with  your  Lordfliips.  And  in 
this  view  the  petitioner  does  humbly  fubmit,  that  whatever  inaccu- 
racy there  may  be  in  the  expreflion,  it  is  inopoflible  to  believe,  that 
a  legal  majority  of  that  court-martial  were  of  opinion  that  the  peti- 
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doner  was  guilty  of  murder,  or  they  muft  likewile  ineyitably  Have 
been  of  the  other  opinion,  that  he  merited  the  pains  of  death. 

By  the  law  of  England,  juries  muft  be  unanimous  :  and  therefore,, 
although  eleven  of  the  twelve  fhould  return  to  court,  and  give  it  as^ 
their  opinion,  that  the  pannel  was  guilty  j  yet,  by  the  fingle  voice 
ef  the  other  one,  he  would  ftand  a  free  man,  innocent  ia  the  eyes  o£ 
kis  country. 

Put  the  cafe,  that  a  jury  fhould  return  their  verdidt  in  a  cafe  of 
murder,  finding  the  libel  proven,  but  the  pannel  not  guilty  ^  what- 
ever opinion  or  fuipicions  your  Lcrrdihips  might  conceive  of  the  fen* 
timents  offuch  a  Jury,  as  to  the  paimeFs  guilt,  ftill,  under  fiich  a 
verdidl,.  he  would  be  as  innocent  a  nan  as  any  of  his  countrymen/' 

An/.  "  The  general  propofition  which  the  refpondents  take  the 
liberty  to  aflume  as  an  univerfal  rule,  founded  on  the  clearell  prin*- 
ciples  of  law  and  juftice,  is.  That  in  all  cafes>  without  exception^ 
where  a  party  fuffers  an  injury  or  damage,  dolo  vel  culpa  of  another 
perfbn^  the  party  injured  is  intitled  to  have  a  fuitable  fatisfa<ftioa 
decreed  to.  him,  for  reparation  of  that  injury  or  damage  j  and  if  that 
adion  would  lie,  where  the  injury  or  damage  arifes  from  petty  de^ 
linquencies,  it  cannot  but  appear  very  extraordinary,,  if  the  atrocity 
of  the  injury,  or  the  greateft  criminal  malignity  of  the  perfoa  who 
commits  the  fame,  ffxall  afford  a  defence  againft  •  that  reparation, 
which  undoubtedly  would  be  due,  waa  the  injury  lefs  atrocious  or 

criminal. 

From  every  crime,  whereby  third  parties  are  injured  in  their  per- 
fbns  or  properties,  there  arifes  a  duplex  aiiio ;  neither  of  which  de- 
flroys  the  other ;  the  one  criminal,  ad  ^uindiStam  puUicam ;.  die  other 
cvvily  at  the  fuit  of  the  private  party  injured,  or  thofe  who  come  in 
his  placei  for  reparation  of  the  damages  fujlaijied :  And  if  murder, 
which  is  the  highell  injury  one  can  receive,  attended  with  damages^ 
in  moft  cafes,  fb  great,  as  to  be  incapable  of  any  adequate  repara- 
tion, is  to  be  allowed  as  an  exception  from  that  general  rule,  it  i& 
the  only  exceptioii  known  in  the  law. 

If 
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.  If  on€  wilfully  fets  fire  to  his  neighbour's  houfe,  or  robs  him  up- 
on the  highway,  he  may  be  profecuted  criminally,  ad  njindi&am  publi-* 
tarn  ;  but  that  the  fatisfying  public  juftice  fliould  deprive  the  party 
injured  of  their  juft  claim  for  reparation  of  the  injury  or  damage 
fuflained  by  theln,  founds  extremely  odd. 

The  dodlrine  of  the  Civil  law  is  exprefs  upon  this  point.  Mat- 
thaeus,  in  particular,  in  his  title,  De  damno  injurm  dat^  eftablifhes 
the  general  rule,  and  proves  it  by  many  authorities,  both  of  the 
texts  of  the  law,  and  of  lawyers  of  the  firft  charadler,  That  in  all  ca- 
fes, without  exception,  where  a  party  fuflPers  an  injury  or  damage,  • 
dolo  vel  culpa  of  another  perfon,  a(5lion  lies  at  common  law  for  repa- 
ration ;  delinquendo  contraxiffk  videtur ;  and  which,  in  the  title  Dcftca^ 
riisj  he  explains  thus :  **  Ex  quocunque  crimine  publico  ct  accufa* 
**  tionem  oriri,  et  adiionem  pecuniariam  in  id  quod  intoreft" 

So  the  rule  is  laid  down  in  /.  7.-$  i.  Fond.  De  injur.  &c* ;  whcre^ 
after  ftating  the  qucftion.  Whether,  in  the  cafe  of  murder,  the  pany 
injured  (hould  be  allowed  to  prejudicate  the  publicum  judicium  by  the 
privatum?  Uli»an  anfwers  the  queftion in thefe  words :  "  Ex  quibus 
^^  caiiiis  publica  funt  judicia,  ex  his  caufis  non  efle  nos  prohibendos, 
**  quo  minus  et  privato  agamus.'' 


And  Matthaeus,  in  the  fame  title  Dejicariisy  §11.  explains  the  na- 
ture of  thofe  damages,  vrhicb,  in  the  cafe  of  murder,  the  wife,  and 
nearcft  of  kin  of  the  murdered  perfon,  are,  by  the  laws  and  pradlicc 
of  nations,  intitlcd  to  claim  aftione  in/aSum.  His  words  are,  "  In 
^^  fadum  adio  moribus  comparata  lefb,  qtfae  datur  conjugi  fuperftiti, 
**  hderedibus,  liberis,^  &c.;  and  then  proceeds  to  ftate  the  feveral 
matters  which  properly  enter  into  confideration,  in  afcertaining  the 
quantum  of  that  damage :  And  as  the  petitioner  has  not  pretended  to 
produce  one  contradidory  authority,  either  from  the  texts  or  doiStors 
of  the  Civil  law,  or  from  the  vrriters  upon  the  public  law,  or  from 
the  laws  and  praiftice  of  nftodcm  nations,  the  refpondents  will  be  al- 
lowed to  conlidcr  it  as  a  general  and  univerfal  rule.  That  from  every 
crime  whereby  third  parties  are  injured  in  their  perfons,  fame,  or 
property,  there  arifes  a  cii^  aflion  or  claim  for  reparation. 
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The  adlion  of  affythment,  by  the  law  of  Scotland,  correfponds  to 
the  privatum  judicium  by  the  Civil  law,  and  to  the  adlion  exfafto  by 
the  laws  and  pradlice  of  modern  nations.  And  upon  that  fuppofi- 
tion,  the  refpondents  will  now  proceed  again  to  bring  under  your 
Lordfhips  eye  tl  e  repeated  authorities  formerly  ftated,  both  from  tlie 
ftatute  law  of  this  realm,  and  from  lawyers  of  the  firft  charadler, 
for  proof  of  this  general  propofition,  That  the  a^ion  of  affythmenty 
allowed  to  the  party  injured,  or  to  his  neareft  of  kin,  in  the  cafe  of 
murder^  or  other  crimes,  whereby  third  parties  are  injured,  is,  in 
the  conftruiflion  of  law,  a  claim  of  damages ^  in  fatisfadlion  of  the  in- 
jury ;  and  though  arifing  ex  deli^Oy  is  no  part  of  the  punifhment  of 
the  crime  ixfcif  ad  njindi^ am.  And  in  examining  thefe,  your  Lord- 
fhips will  particularly  carry  it  alongfl  in  your  eye,  that  the  repara- 
tion thereby  decreed,  under  the  word  ajfythment^  is  not  confined  to 
the  crime  of  murder,  but  equally  refpedts  every  other  offence,  greater 
or  lefler,   whereby  third  parties  fuftain  an  injury  and  damage.. 

Thus  it  is,  that  by  ftatute  1424,  cap.  ^^.  it  is  ordered.  That  the 
party  convict  before  the  juftices  of  ftealing,  or  defbroying  greenwood, 
fhall  pay  an  unlaw  to  the  King,  and  qffyth  the  party  Jkaithed. — By 
the  adl  1424,  cap.  46.  it  is  enaded.  That  where  the  King  gives  re- 
miflion  to  any  man,  luith  condition  to  affyth  the  party  Jkaithed^  if  the 
parties  cannot  concord  be  themfelves,  there  be  chofen  good  men, 
and  leal  fwom  thereto,  to  modify  amends  after  the  quality  and  quantity 
oftheperfon^  and  of  the  jkaith. — By  the  aft  1425,  cap.  51.  befides  the 
punifhment  due  to  the  public  for  breach  of  the  King's  peace,  if  done 
of  forethought  felony,  it  is  ftatuted,  That  the  juftices,  fheriffs,  and 
other  officers  of  the  law,  fhall  gfirr  the  party  hurt  he  fully  ajfythed^  af^ 
ter  the  quantity  of  the  Jkaith  that  he  has  fujiainedr--'i/^26y  cap.  95.  re- 
enadls  the  fame  thing  in  cafe  of  forethought  felony,  and  appoints 
the  officers  of  the  law  to  caufe  amends  to  be  made^  after  the  quantity  of 
the  trefpafs  done  to  the  party. — By  the  ftatute  1457,  cap.  74.  the  party 
taking  to  a  remiffion  for  fpuilzie^  theft y  or  reiff^  is  ordained  to  find 
caution  to  content  the  party  complaining  within  forty  days. — ^By  the 
ftatute  1528,  cap.  7.  the  fame  rule  is  eftabliflied  with  refpcft  to  all 

other 
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other  crimes,  (except  murder  and  mutilation,  which,  as  the  law 
tlien  flood,  the  fbvereign  coiild  not  pardon),  viz.  That  for  all  other 
crimes  remitted  by  the  fovereign,  caution  Ihould  be  found  to  ajfyth 
the  party  injured ;  and  that  atflion  for  obtaining  fuch  aflythment 
fhould  be  competent  and  privileged  before  the  Lords  of  Council. — 
By  the  flatute  1584,  cap.  136.  which  refpedls  equally  flaughters, 
fire-'raiftngs^  and  other  odious  crimes,  the  King  came  under  a  folemn 
engagement,  in  'verhoprincipis^  not  to  grant  remiflions  for  any  of  faid 
crimes  that  ihould  be  committed  for  the  fpace  of  three  years  there- 
after ;  and  if  any  remiffion  fliould  be  granted  for  fuch  crimes  of  a 
prior  date,  that  it  ihall  be  exprefTed  therein,  that  his  Highnefs  arid  trea^ 
Jiirer  havefeen  nvhere  the  party  is  ajfythed^  otherwife  the  remiffion  to 
be  of  none  avail. — The  fame  thing  was  re- enabled,  under  the  like 
exception,    for  a  further  term  of  years,  by  tlie  flatute  1592,  cap/ 

117. 

From  the  uniform  tenor  of  thefe  flatutes,  and  many  others  to  the 
fame  purpofe,  the  refpondents  may  fairly  conclude,  that  by  the 
fenfe  and  underflanding  of  the  legiflature,  the  ajfythment  decreed  to' 
be  made  to  the  party  injured,  of  thofe  claiming  in  his  right,  in  cafe 
of  murder y  firc-raifing>  and  other  more  enormous  crimes,  as  well  as 
in  the  lefler  delidls,  was  intended  and  imderflood  to  be  a  pecuniary 
reparation,  in  fatisfadlion  of  the  injury  and  damages,  in  fome  cafes 
capable  of  aprecife  eflimation,  in  others  not.  With  what  juflice  or 
propriety,  then,  it  is  faid  in  the  petition,  to  be  rearing  too  great  a  fa- 
bric upon  fa  fknder  afoundationy  to  argue  from  the  clear  and  exprefs 
words  of  fuch  a  feries  of  flatutes,  for  explaining  the  nature  of  the 
affythment  allowed  of  in  thefe  cafes^  is  humbly  fubmitted. 

But,  in  confirmation  of  thefe,  the  refpondents  do  further  appeal 
to  the  authorities  and  opinions  of  lavvyers  of  the  firfl  charadler,  both- 
ancient  and  modern,  importing,  that  affythment  denotes  a  pecunia- 
ry reparation  to  the  private  party,  for  the  injury  and  damages  done 
him. 

And  to  begin  with  the  ^uon.  attach,  cap.  69.  the  title  of  which  is 
precifely  applicable  to  the  cafe  in  hand,  **  Licet  curia  in  caufa  crimi-- 

''  nali 
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"  nali  tctxare  damnum  partis ^  And  in  the  text  itfelf,  the  rule  is  thus 
laid  down  :  "Si  quis  dicat  contra  aliquem  quod  combuffiflet  domum 
fuam^  n)el  interfecerit  aliquem  de  progenie  fua^  et  in  appellatione  di- 
cat quod  damnum  ei  fecit  inaeftimabile,  taxabitur  per  viros  fide 
dignos  curias  rationabile  damnum^  quod  appcUans  recepit  de  mortt 
**  fui  amici." 

To  the  fame  purpofe,  Balfour,  treating  of  aflythment  for  flaugh- 
ters,  fol.  516.  cap.  i.  explains  the  matter  thus  :— -"  Be  the  law  and 
**  confuetude  of  this  realm,  the'  ajfythment  or  kin-boot,  made  or  ad* 
^*  judged  to  be  paid  by  the  committers  of  flaughter  to  the  kins, 
**  bairns,  and  friends,  is  given  to  them  in  contentation  of  the  hurtj  da^ 
'*'  mage^  or  Jkaithj  fu/lained  be  them^  through  the  ivanting  of  the  petfofi 
^*  that  is  Jlain^  and  for  Jkaith  incurred  be  them  therethrot^h  ;'^  and  for 
pacifying  their  rancour. 

Lord  Stair,  book  i.  tit.  9.  §  7.  gives  the  fame  explanation  of  the 
(matter.  His  words  are,  '*  Ajfythment^  as  it  fignifies  the  reparation 
*^  made,  fo  it  infinuates  the  obligation  to  repair  the  damages  fujiainei 
^*  hy  fiaughter^  or  other  injuries ;  but  it  is  chiefly  purfued  by  the  wife, 
**  or  bairns,  or  neareft  of  kin  of  parties  flain ;  and  though  the  pri- ' 
•*'  vate  party's  intereft  be  only  for  reparation  of  damage  and  lofs^  yet 
*^  our  quftom  applieth  much  of  that  which  is  penal  therein  to  the  in* 
*'jured."  - 

Such  alfo  is  the  language  of  Sir  George  Mackenzie,  in  his  Crimi^ 
mlsy  tit.  Remiftons^  §  3.  "  Albeit  his  Majefly  may  remit  what  inju- 
**  ry  is  committed  againft  him,  yet  he  cannot  prejudge  thereby  the 
**  interefi  of  third  parties.  This  fatisfadion  is  by  the  civilians  called 
**  reparatio  damnorum ;  by  us,  an  ajfythment ;  and  the  obtai^r  of  the* 
^^  remiflion  muft  find  caution  to  refund  the  party  injured  of  all  his 
^'  damage  and  intere^^ 

Lord  Bankton,  book  1.  tit.  10.  §  15.  treating  of  aflythment,  de- 
fines it  thus  :  A  confideraticm  gi^en  to  repair  the  damage  fufiaiwd  by 
deaths  mutilation^  6"r.  And  throughout  the  whole  remainder  of  that 
title,  where  he  treats  of  the  like  aflythment  for  theft,  robbery,  &c. 
he  concurs  in  opinion  with  the  other  authorities  above  Hated,  that 
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by  the  word  q^thment  is  underflood,  not  the  punishment  of  the 
crime,  but  the  reparation  due  to  the  private  party,  for  the  injury  and 
damage  he  !has  fuftained. 

And  as  in  the  crimes  of  fre-raifingy  robbery ^  fpuilzie^  and  others  of 
the  like  nature,  attended  with  a  certain  patrimonial  damage,  the  a£- 
fy^hment  qmad  thefe  cannot  be  confidered  as  the  punifliment  of  the 
crime,  but  as  debitnm  juftitia  to  the  party  injured  ;  it  is  to  the  re* 
indents  inconceivable,  how  the  word  ajfythment^  applied  to  differ^ 
ent  crimes  in  me  and  the  fame  Jtatute^  and  by  the  fame  uniform  e»^ 
preflion^  can  intend  fuch  oppofite  things^  as,  in  the  cafe  of  nmrder,, 
to  fignify  part  of  the  punifhment  of  the  crime,  and  in  all  the  others^ 
a  pecuniary  fatisfa^ion  to  the  private  party,  for  reparation  of  the  in^^ 
jury  and  damage  he  has  fuftakied. 

Having  thus  endeavoured  to  eftablifh  thofe  principles  of  law  and 
juftice  upon  which  the  prefent  adHon  is  founded,  the  refpondents 
will  now  proceed  to  the  more  particular  confideration  of  the  very  in- 
genious arguments  that  have  been  pleaded  in  fupport  of  the  contrary 
propofition,  ailiimed  by  the  petitioner.. 

The  argument  is  introduced  with  an  obfervation,  which,  the  pe^ 
titioner  fays,  muft  be  ohvious  to  every  perfbn.  who  refleds^on  the  ori- 
gin of  fociety  and  of  nations,  viz.  That  in<  the  remote  and  barbarous- 
ages,  criminal  judicatures  would  gain  footing  much  later  than  other 
inftitutions  necelTary  for  the  fubfiftence  of  fociety,  when  there  was 
no  eftabliflied  or  regular  fyftem  of  puniflunent,  but  that  every  per- 
fbn  was  tlie  avenger  of  his  own  wrong. 

To  what  period  of  time,  or  ages  of  the  world,  the  petitioner 
means  to  refer  for  this  imaginary  (late  of  fuppofed  barbarity^  the  re* 
^ondents  are  at  a  lofs  to  conceive.  That  particular  nations,  even 
after  being  once  civilized,  and  brought  under  fome  fyftem  of  go- 
vernment, may  have  relapfed  int<v  a  ftate  of  barbarity,  as  was  the 
cafe  of  fome  of  the  more  northern  nations,  and  that  fome  nations  in 
the  remoter  parts  of  the  world  may  remain  at  this  day  in  fuch  ftate 
of  barbarity,  the  refpondents  ftiall  not  difpute ;  but  that  mankind  in 
general,  iihce.the  creation  to  this  day,  ever  were  in  fuch  a  ftate  of 
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univerfal  barbarifin  as  the  petitioner  fuppofes,  the  refpondents  can 
by  no  means  agree.    . 

The  origin  of  particular  nations  is  involved  in  obfcurity ;  nor  does 
hiftory  inform  of  any  people,  amongft  whom  government  and  jurif^ 
di(5lion,  criminal  as  well  as  civil,  were  not  eftablifhed  in  fome  de- 
gree;' and  as  crimes  are,  in  their  nature,  moft  ofFenfive  to  fociety, 
efpccially  thofe  of  an  enormous  kind,  it  is  rieafonable  to  think,  that 
the  fuppreffion  and  punifliment  of  thefe  would  be  the  firft  and  prin- 
cipal objedl  of  attention,  for  the  protedlion  and  fecurity  of  thoie  li- 
ving in  the  fame  fociety,  in  their  perfons  and  properties,  againfl  the 
violence  and  injuries  of  their  fellow- fubje(5ls. 

In  the  earlieft  ages  of  the  world,  before  mankind  came  to  feparate 
and  divide  into  different  ftates  and  nations,  the  fovereign  power, 
both  for  punilhment  of  crimes,  and  adminiftration  of  juftice,  refted 
in  the  pater  familiasy  who  had  the  power  even  of  life  and  death  over 
thofe  of  his  own  family  j  and  it  was  this  power,  which,  upon  the 
jundlion  of  more  families  into  civil  focieties,  whereby  nations  and 
ftates  were  formed,   was  transferred  to   the  fovereign  of  each  re- 

fpedlive  ftate. 

Was  it  a  fuppofeable  cafe,  in  this  advanced  ftate  of  the  world, 
that  either  from  the  want  of  government,  pr  from  the  defedl  of 
power,  criminals  could  not  be  brought  to  juftice,  the  riefpondents 
£hall  not  difpute  how  far,  in  fuch  caje^  it  would  be  allowable  for  the 
party  injured  to  take  amends  at  his  own  hand,  where  juftice  could 
not  be  otherwife  procured* 

Such  is  the  law  at  this  day  betweeij  nations  independent  of  one 
another ;  but  that  perfons  living  in  the  fame  fociety,  and  under  the 
'  fame  government,  ftiould,  at  any  period  of  time,  have  been  autho- 
rifed  Jtbt  jus  dicere^  and,  at  their  own  hands,  to  take  amends  for 
fuppofed  wrongs  and  injuries,  is  inconfiftent  with  every  idea  of  go- 
vernment and  fociety. 

It  is  believed,  no  nation  of  the  world  was  ever  guilty  of  greater 
exceffes  in  this  refpedl  than  the  fubjedls  of  Scotland,  where  the  noble 
families  were  engaged  in  conftant  civil  wars  upon  every  trivial  mat- 
ter. 
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ter.  The  hands  of  government  were  then  too  weak,  either  to  re- 
prefs  or  punifh  fuch  diforders.  The  fault  did  not  lie  in  the  defedl: 
of  the  law,  but  in  the  want  of  power ;  and,  fo  far  as  the  refpond- 
ents  can  difcover,  it  never  was  the  law  of  Scotland,  at  any  one  pe- 
riod, that  parties  Ihould  be  at  liberty  to  do  themfelves  juftice  upon 
their  fellow- fubje<5ls,  for  redrefs  of  wrongs  real  or  imaginary.  No 
lawyer,  to  the  refpondents  known,  has  faid  fo  j  and  it  will  not  be 
taken  upon  the  petitioner  s  bare  affertion. 

Upon  this  hypothefis,  however,  does  the  petitioner  raife  his  whole 
ideal  fuperftrudlure,  taking  it  for  granted,  that  in  thofe  earlier  ages 
of  the  world  every  perfon  was  the  avenger  of  his  own  wrong.  The 
gradual  progrefe  by  which  he  fuppofes  this  power  to  have  been 
wrefted  out  of  their  hands,  as  civil  focieties  and  government  came 
to  be  eftablilhed,  is  fanciful  to  the  greateft  degree.— That  the  law, 
taking  advantage  6f  the  avarice  of  mankind,  deprived  them  of  that 
dangerous  privilege  of  revenging  themfelves,  by  fixing  fiatad  compoft*^ 
tions  to  be  paid  by  the  o6&nder  to  the  party  injured,  for  the  moft  a- 
trocious  as  well  as  the  moft  trifling  crimes,  under  the  feveral  deno* 
minations  of  croo^  galncs^  vergelty  hlchyn^  enach^  &c. ;  and  that,  as 
this  method  of  redeeming  guilt  by  a  pecuniary  ranfom*  was  unfuitable 
to  the  idea  of  the  punifhment  due  to  crimes,  and  gave  a  manifeft 
advantage  to  the  rich  over  the  poor,  thefe  laft  not  having  the  means 
to  redeem  themfelves,  government  by  degrees  affumed  the  power, 
both  of  inflidling  the  punilhment  due  to  the  crime,  without  refpedl 
of  perfons,  as  alfo  to  difpenfe  with  the  punilhment,  where  the  cir- 
cumftances  of  the  cafe  pleaded  for  mercy ;  and  that  as  this  difpen- 
fing  power  would,  in  its  origin,  be  vijcwed  with. a  jealous  eye  by 
thofe  barbarous  nations  who  ftill  reliflicd  the  idea  of  being  their 
own  avengers,  the  difpenfing  power  in  the  hands  of  the  fovereign 
was  qualified  with  the  condition  of  the  aflfythment  being  made  to  the 
private  party  injured  j  and  that,  as  this  affy thment  was  in  its  origin  a 
folaiium  or  peace-offering,  to  appeafe  the  rancour  of  the  injured  par- 
ty, it  fo  far  retains  its  original  nature,  as  to  be  part  of  the  punifh- 
ment inflided  upon  the  guilty  perfon,  exigible  only  where  the  ioyt-- 
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reign  interpoles  his  difpenfing  power,  in  remitting  the  capital  pu- 
nifliment  due  to  the  crime  itfelf,  as  appears  from  the  tenor  of  the 
letters  of  Slains^  in  ufe  to  be  granted  by  the  party  injured,  or  by  his 
neareft  of  kin,  in  the  cafe  of  murder. 

This,  if  the  refpondents  miftake  it  not,  is  a  fair  (late  of  the  peti- 
tioner's whole  argument  upon  this  point ;  but  as  the  hypothefis 
upon  which  it  proceeds  has  already  been  fhown  to  be  void  of  all 
foundation,  the  refpondents  take  the  liberty  to  deny  all  and  each  of 
the  confequential  arguments  raifed  upon  it;  and  more  particularly, 
that  at  any  one  period,  this  privilege  of  redeeming  fuch  atrocious 
crimes  as  murder,  and  others  of  the  like  nature,  was  acknowledged 
in  the  law  of  Scotland,  or  in  any  other  (late  or  nation,^  where  a  re- 
gular fyftem  of  laws  and  government  obtained. 

What  may  be  the  juft  import  and  meaning  of  thefe  barbarous 
words,  fcattered  and  difperfed  in  the  books  of  the  Majejiy^  is  at  beft 
matter  of  conje<5lure :  that  they  are  not  fynonymous,  as  figniffing 
one  and  the  fame  thing,  will  be  obvious  from  comparing  the  difler- 
ent  paffages.  But  allowing,  fcwr  argument's  fake,  that  all  and  each 
of  them  import  a  pecuniary  fatisfadlion,  in  whole  or  in  part,  to  the 
party  injured,  the  refpondents  deny  the  confequence,  that  they  are 
therefore  to  be  confidered  as  a  ranfbm  of  the  crime,  or  as  part  of  the 
punifhment,  exigible  only  in  the  cafe  where  the  fbvereign  interpofed^ 
by  granting  a  remiflion. — ^No  fuch  thing  is  to  be  found  in  the.  texts^ 
themfelves ;  nor  has  any  lawyer,  to  the  refpondents  known,  advan- 
ced fo  abfurd  a  dodlrine. 

From  the  general  principles  and  rules  of  law^  as  above  eftabliflied, 
it  is  clearly  proved,  that  a  fuitable  reparation  for  the  injury  and  da- 
mage fuftained  by  the  commiffion  of  every  crimp,  greater  or  l^^tVy 
is  a  debitum  juJiitUy  which  no  power  on  earth  can  difpenfe  with. 
The  fovereign,  by  his  royal  prerogative,  may  remit  the  punifliment 
due  to  public  juftice,  where  the  circumftances  of  the  cafe  are  fuch  as 
intitle  to  mercy  :  but  this  difpenfing  power  can  never  go  the  length 
to  preclude  the  party  injured  from  demanding  that  reparation  which 
is  due  for  the  injury  and  damage  he  has  fuftained.     And  when  the 
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ftatute-laws  of  tliis  country,  from  the  ^arlieft  period  down  to  this 
day,  are  examined,  it  will  be  found,  that  the  punifhment  decreed  a- 
^inft  crimes,  or  the  remiffion  of  thefe  by  the  fbvereign,  are  quah- 
fied  with  no  fuch  exception,  but  diredtly  the  contrary. 

The  oldeft  ftatutes  extant  are  thofe  of  Malcolm  II.  In  chap.  3.  §  4. 
mention  is  made  of  criminals  condemned  to  deaths  de  homine  condemn 
nato  ad  mortem. — In  chap.  1 1.  of  the  Pleas  of  the  Crown^  which  in- 
ferred a  capital  punifhment,  lofs  of  life,  and  efcheat  of  moveables. — 
In  chap.  12.  §  I.  The  crime  of  treafon  infers  further,  forfeiture  of 
the  real  eftate. — In  chap.  13.  and  14.  All  thefe  criminals  are  exprefs- 
ly  ordered  to  be  puniflied  with  death.  Nor  in  any  of  thefe  moft  an- 
cient laws  is  the  fmalleft  hiat  given,  of  the  punifhment  being  re- 
deemable by  a  pecuniary  coiixpofition. 

The  books  of  the  Majejiy^  allowing,  for  argument's  fake,  thefe  to 
make  part  of  the  law  of  Scotland,  are  full  of  authorities  to  the  fame 
purpofe*  And  more  particularly,  in  l>ook  i .  cap.  i .  where  the  pla-* 
cita  corona  are  diftinguifhed  from  other  crimes  inferring  capital  pu- 
nifhment, the  crime  of  murder  is  fpecially  mentioned  as  one  of  thofe 
crimes  whereof  the  puuifhment  is  death,  without  the  mofl  diftant 
infinuation  of  any  of  thefe  atrocious  crimes  bf  ing  ranfomable. 

The  fame  principles  are  to  be  found  in  the  ^on.  attach,  difperfed 
in  a  variety  of  places,  particularly  chap.  12.  iS.  19.  75.  and  77.  and 
which,  are  uniformly  carried  down  in  all  our  fubfequent  flatutes. 

And  if  conjedlures  are  allowable,  of  what  may  have  been  intended 
by  thofe  parages  in  the  books  of  the  Majefty^  where  mention  is  made 
of  the  croo^  kelchyn^  enacby  &c.  as  the  price  of  blood,  and  fatisfac- 
tion  of  injuries,  it  is  rational  to  think,  that  it  was  not  the  ranfom  of 
the  blood  of  the  guilty  perfon  from  the  capital  punifhment  that  was 
thereby  intended,  but  an  adequate  fatisfadlion  or  afcertainment  of 
the  damages  as  due,  either  to  the  flate,  for  the  lofs  it  fuflained  by- 
being  deprived  of  a  fubjedl,  or  to  the  private  parties,  for  the  injury 
and  damage  they  fuflained  by  the  commifEon  of  the  crime.  The 
rationality  of  this  conjecture  will  be  obvious,  upon  confidering  the 
ipveral  articlcb  in  book  4.  cap.  40.  which  afcertains  the  quantum  of 
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the  compofition  payable  by  the  guilty  perfon^  in  each  of  the  oSknces 
therein  enumerated,  where,  from  the  nature  of  the  offence,  it  was 
impoflible  to  alcertain  with  precifion  the  real  damage  that  the  inju- 
red party  fuftained,  fuch  as  murder,  demembration,  broken  bones, 
wounds,  flrokes,  and  other  aflaults  upon  the  perfon,  the  quantum  of 
which  damage  was  thereby  rated  higher  or  Jower  according  to  the 
degree  of  the  injury ;  but  from  thence  to  infer,  that  thefe  were  in- 
tended as  a  pecuniary  ranfom  from  the  punifhment  of  the  crime  due 
to  public  juftice,  is,  with  alj  due  deference,  a  moft  groundlefs  coa- 
ceit,  unfupported  by  any  authority. 

The  limitation  impofed  by  the  feveral  (latutes  in  that  behalf  made 
upon  the  royal  prerogative,  in  granting  remifHoas  for  murder,  and 
other  fucli  like  odious  crimes,  without  a  proper  fatisfadtion  or  af- 
fy thment  made  to  the  party  injured,  is  quite  confident  with  the 
principles  already  laid  down,  as  fuppofing  the  aflythment  due  to  the 
party  injured  to  be  a  debit  urn  juftitue^  which  the  fovereign  Jiad  no 
power  to  remit.  Experience  had  proved  the  fatal  coniequences  ari- 
fing  from  the  licentioufneft  of  thoft  barbarous  times,  when  parties 
injured,  inftead  of  applying  to  government  for  redrefs  of  their 
wrongs,  took  revenge  at  their  own  hands ;  in  which  no  proportion 
could  be  obferved  in  commenfurating  the  reparation  to  the  injury 
received,  where  the  party  being  judge  in  his  own  caufe,  would  take 
fuch  amends  as  rancour  and  refentmcnt  prompted  him  to  j  and  as 
the  hands  of  govemment  were  then  too  weak  to  fupprefs  the  commo- 
tions thereby  eflabliftied,  it  was  a  prudent  meafure,  for  the  peace  of 
the  country,  and  fecurity  of  the  lieges,  fo^  to  qualify  the  King's  power 
of  remiffion  of  crimes,  that  it  fhould  be  an  exprefs  condition  of  the 
parties  being  aflythed ;  manifeftly  fuppofing  the  claim  of  alTy  thment„ 
for  a  fuitable  reparation  of  the  injury  and  damage  fuftained,  to  be  fa 
much  a  debitum  ju/liti^^  that  no  pardon  ought  to  be  granted  where 
fuch  a  fatisfadlion  was  not  already  made.. 

Accordingly  we  fixid^  that  in  the  ftatute  of  David  II.  cap.  44.  the 
feme  is  fo  limited,  as  to  be  void  and  null,  unlefs  fatisfa(5lion  was 
made  to  the  party  injured.     The  title  of  the  law  is,  De  remijianibus ' 

crimumm 
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crminum  per  regem  concejfis  ;  and  the  enabling  words  are,  "  Item  fta- 
"  tutum  eft,  quod  remiffiones  regis,  conceffb  vel  coucedendae  pro 
"  quibufcunque  tranfgreffionibus,  fint  caffac  et  nuUae,  niii  fatisfiat 
•*  parti  infra  annum  k  data  earundena," 

This  prerogative,  in  the  cafe  of  murder,  was  fubje(5led  to  this  fur- 
ther limitation  by  cap.  15.  that  where  the  murder  was  committed 
by  forethought  felony,  ex  prdscogttata  malitia^  the  fovereign  fhould 
grant  no  remiflion,  mfi  tantum  ex  concilii  generalis  deliberatione  communis 
(that  is,  by  confent  of  parliament),  Ji  its  'uifumfuerit  pra  communiu-- 
t  Hit  ate  expedientius  faciendum. 

And  in  book  3.  oi  t\it  Majejiy^  cap.  17.  this  power  of'remiflion^ 
in  the  cafe  of  murder,  is  qualified  with  this  further  condition,  that 
it  be  granted  per  concilium  et  ajftnfum  progeniei  illius  fie  occifi. 

And  in  conformity  to  thefe^  all  the  after  ftatutes,  from  the  reign 
of  James  I.  downwards,  make  it  an  exprefs  condition  of  remiffion 
granted  by  the  fovereign,  not  only  in  the  cafe  of  murder,  but  of  o- 
ther  odious  crimes,  that  the  fame  Ihall  be  inefFedlual  to  ftop  the 
courfe  of  juftice,  in  inflidling  the  capital  punilhment,  unlefs  fatif- 
fadion  has  been  made  to  the  party  injured,  or  neareft  of  kin. 

This  was  not,  properly  fpeaking,  fo  much  a  limitation  of  the  pre- 
rogative-royal, as  to  obviate  a  doubt  which  might  poffibly  be  enter- 
tained, whether  the  pardon  of  the  crime  did  not,  by  neceflary  con- 
fequence,  avoid  every  confequentjal  claim  arifing  therefrom:  And 
therefore  the  refpondents  will  be  allowed  to  confider  tliefe  repeated 
declarations  of  the  legiflature,  touching  the  import  and  effe<5l  of  the 
royal  pardon,  as  fo  many  exprefs  acknowledgements  of  the  juftice 
and  equity  af  that  claim  competent  to  the  neareft  of  kin;  on  the  part 
of  the  perfon  murdered,  to  have  a  fuitable  fatisfaclioa  for  the  injury 
and  damage  thereby  fuftained  ;  and  by  no  means  a  ranfom  from  the 
punilhment  due  to  public  juftice,  or  as  only  exigible  where  a  remif- 
fion is  adually  granted. 

There  is  no  other  difference  in  this  refpecl  between  murder  and 
other  atrocious  crimes,  fuch  as  fire-raifing,  robbery,  &c.  but  that 
the  damage  fuftained  by  the  party  injured,,  is^  in  one  cafe,  more  ca- 
pable 
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pable  of  a  precife  liquidation  than  in  the  other  :  the  principle  is  the 
fame  in  both,  and  the  claim  of  ajfythnient  is  equally  founded  in 

botL 

The  laft  authority  that  fhall  be  mentioned  upon  this  point,  and 
which,  in  the  refpondents  apprehenfion,  is  per  fe  decifive  againft  the 
dodlrine  contended  for  by  the  petitioner,  is  the  acS  166 1,  cap.  22. 
intitled,  Concerning  thefeveral  degrees  of  cafual  homicide^  whereby,  in 
the  cafes  of  cafual  homicide,  or  homicide  in  felf-defence,  thereby 
exeemed  from  capital  punifhment,  it  is  in  terminis  enabled,  that  the 
perfon  who  has  committed  the  murder  Ihall  be  fined  in  his  means, 
to  the  ufe  of  the  defun<5l's  wife  and  bairns,  and  neareft  of  kin  ;  ma- 
nifeftly  inconfiflent  with  the  fuppofal,  that  the  affythment  due  to 
the  relations  of  the  murdered  perfon  is  the  ranfbm  of  the  punifhment 
of  the  crime,  or  exigible  only  in  the  cafe  of  a  remifllon:  And* the 
fallacy  of  the  petitioner's  whole  argument  confifts  in  aifuming  the 
€xception.s  from  the  rule,  as  the  rule  itfelf.  The  rule  is,  generally. 
That  from  all  crimes,  whereby  an  injury  or  damage  is  done  to  third 
parties,  an  affythment  or  reparation  is  due;  and  the  only  exception 
from  that  rule  is,  where  the  party  injured,  or  nearefl  of  kin,  have 
confented  to  the  remiffion,  by  granting  letters  of  Stains^  or  other- 
wife. 

And  this  cannot  be  better  illuflrated  than  from  the  tenor  of  thefe 
letters  of  Slainsy  as  referred  to  in  the  petition  ;  whereby  the  nearefl 
of  kin  of  the  party  murdered,  not  only  declare  their  oblivion  and 
forgivenefs  of  the  injury  itfelf,  ,and  all  rancour,  revenge,  refcnt- 
ment,  &c.  on  that  account,  but  more  particularly  difcharge  him  of 
all  aflion  civil^  competent  againfl  him,  or  his  ejlate  and  good Sy  on  that 
account;  The  only  a6lion  civily  competent  to  the  private  party,  in 
fuch  a  cafe,  is  the  adlion  of  affythment  or  damages. 

it  is  therefore  improper  to  confider  this  as  a  double  punifhment 
for  the  fame  offence  ;  xht  publicum  judicium  concurs  with  the  priva^ 
turn  judicium ;  the  one  ad  ^vindiflam^  for  fktisfying  public  juflice ;  the 
Other  W  inter ejfe  of  the  party  injured  :  and  though  this  lafl  arifes  ex 
4cliHoy  et  ex  quaft  contraBu^  quia  delinquendo  contraxijfe  videtur^  it  is  a 

confequence 
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confequcnce  of  the  crime,  but  no  part  of  the  punifhment :  And 
therefore,  as  the  petitioner  ftands  now  convidled  by  fentence  of  a 
competent  court,  of  having  committed  this  murder,  though  by  the 
peculiarity  of  the  martial  law  he  has  efcaped  the  capital  punifh- 
ment, there  is  neither  juflice  nor  reafbn,  that  he  ihould  reap  this  fur-- 
ther  advantage,  to  the* prejudice  of  third  parties,  of  being  thereby 
exeemed  from  making  a  juft  fatisfadion  to  them  for  the  injury  and 
damages  they  thereby  fuftained. 

The  petitioner  fays,  That  cafes  may  be  figured,  where  the  life  of 
the  perfon  murdered  was  rather  a  burden  than  an  advantage  to  his 
friends  and  family  j  and  therefore,  that  in  fuch  cafe,  if  the  affy th- 
ment  was  intended  as  the  reparation^of  a  patrimonial  lofs,  none  fuch 
would  be  acclaimable :  in  the  fuppofed  cafe,  the  defence  would  be  re- 
levant. That  the  family  was  rather  benefited  than  hurt  by  the  death 
of  their  relation  ;  which  therefore  mufl  be  admiffible  to  proofl 

Was  this  propofition  to  be  allowed,  it  would  fay  nothing  to  the 
prefent  cafe,  where  it  is  not  alledged  that  the  unfortunate  young 
man  was  in  fuch  circumflances,  as  that  any  benefit  or  advantage 
could  accrue  to  his  family  from  his  vmtimely  death.  Moft  general 
rules  will,  no  doubt,  admit  of  particular  exceptions ;  but  in  the 
cafe  of  murder,  the  law,  eoc  eo  quod  plerumqueft^  prefumes,  etjlatuit 
fuper  pr/efumptOy  that  an  injury  or  damage  is  fuftained  by  the  neareft 
of  kin  of  the  murdered  pcrfon :  They  lofe  their  relation  himfelf,  witb 
ajl  the  hopes^  and  comfort^  and  profpe£ls^  connected  with  him  j  and- 
for  that  injury  and  damage,  it  decrees  a  fuitable  reparation  fliall-  be 
made,  fubjeft  to  the  modification  of  the  judge,  as  to  the  quantum  of 
the  afTythment,  according  to  the  circumflances  of  parties. 

Whether  this  affy  thment  is  due  by  the  peculiar  law  of  Scotland^  in 
the  cafe  of  murder,  where  the  capital  punrfhmeiit  is  infli<5ted,  is  a 
fpeculative  queftion,  unneceffary  to  be  here  argued,  as  it  does  not 
jtpply  to  the  cafe ;  and  though  fbme  lawyers  have  held  it  to  be  law, 
the  refpondents  will  be  pardoned  to  doubt,  if  it  is  founded  in  the 
principles,  either  of  law,  juftice,  or  reafbn.  But  fuppofing  it  to  be; 
law,  and,  as  fuch,  to  be  another  exception  from  the  general  rule 

(if 
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{if  conjedures  may  be  allowed)  upon  which  it  is  founded,  it  is  rea- 
fonable  to  think  that  it  was  infavoremjijci^  upon  the  fame  principle 
that  denunciation  for  a  civil  debt  carried  the  efcheat  of  moveables, 
cxclufive  of  the  debt  upon  which  the  denunciation  had  followed,  till 
that  was  remedied  by  exprefs  ftatute,  burdening  the  efcheat  with 
payment  of  the  debt  upon  which  it  had  fallen.  Every  capital  pu- 
nifhment  carries  with  it  the  efcheat  of  moveables ;  and  as  thefe  were 
the  proper  funds  out  of  which  the  affythment  to  the  injured  party 
fell  to  be  made  good,  \h^  favor  ffci^  in  thofe  earlier  periods  of  the 
law,  may  have  been  too  powerful,  in  competition  with  the  more  juft 
and  equitable  claim  of  the  neareft  of  kin,  acknowledged  in  every  pe- 
riod  of  the  law,  by  fo  many  repeated  ftatutes,  limiting,  the  fove- 
reign's  power  of  gi^anting  remiflions,  without  fuch  affythment  or 
reparation  be  made  to  the  party  injured. 

If  Captain  Macharg  had  received  no  more  than  the  mne  woundii 
which  were  not  judged  to  be  mortal,  and  had  thereby  efcaped  with 
life,  it  is  a  clear  cale,  that  he,  or  his  neareft  of  kin,  as  in  his  place, 
muft  have  been  intitled  to  a  fuitable  affythment  for  the  injury  and 
damages  thereby  fuftained,  independent  of  the  punifimL  .nt  due  to 
public  juftice  for  the  aflault  and  breach  of  the  peace ;.  and  upon  that 
fuppofition^  how  abfurd  muft  it  appear,  that  the  aggravation  of  the 
injury,  by  the  addition  of  two  mortal  wounds,  which  bereaved  him 
of  his  life,  fliould  operate  an  abfohitor  to  the  guilty  perfbn  from  that 
aflythment  which  would  have  been  due,  had  Captain  Machard  efca- 
ped with  life  ;  efpecially  where,  as  in  this  cafe,  the  capital  punifh- 
ment  was  not  inflidied,  and  confequently  no  forfeiture,  either  of  th« 
fingle  or  liferent  efcheat,  and  confequently  no  deficiency  of  fund* 
out  of  which  the  affythment  can  be  made  good  ? 

The  petitioner  further  obferves,  That  cafes  muft  have  occurred, 
where  perfons  Gonvi<5led  of  capital  crimes  have  efcaped  the  punifti- 
ment,  either  by  breach  of  prifon  or  by  death  before  execution  of  the 
fentence ;  in  either  of  which  cafes,  the  a(5lion  for  affythment  was 
competent,  if  confidered  as  a  civil  debt :  but  as  no  inftance  is  to  be 
found,  where  fuch  adion  was  brought  in  any  of  the  fuppofed  cafes, 
the  ixiference  from  thence  drawn  is,  that  it  muft  have  been  general- 

17 


Jtily  1767.  .Macharcs  againft  Campbell.  713 

ly  underftbod,  that  no  claim  for  afly thmcnt  was  in  fuch  cafe  due  ; 
and  which  he  confiders  as  a  further  confirmation  of  the  propofition 
formerly  aflumed,  viz.  That  the  aflythment  is  but  an  acceflcwy  to  the 
remiffion  of  the  crime,  and  confequently  not  exigible  where  no  par- 
don is  granted,  or  where  the  criminal  efcapes  the  punifliment  by 
any  other  means. 

It  is  eafy  to  account,  why  few  or  no  examples  have  occurred  of 
procefles  for  aflythment  being  brought,  where  the  guilty  perfon  efca- 
ped  the  punifliment  by  death, — ^The  intermediate  fpace  between  the 
fentence  of  condemnation  and.  execution,  is  in  moftx:afes  fb  fhort,  that 
there  is  not  fufficiency  of  time  for  procefles  of  that  nature ;  et  a^iones 
pmuiles  nan  tranftunt  in  hisred^s :  and  the  examples  of  criminals  efca- 
ping  by  breach  of  prifon  are  fo  rare,  that  uoconcluiion  can  be  drawn 
from  it ;  befides  that  in  moft  cafes  the  perfons  convicfled  of  fuch 
enormous  crimes,  are  in  fuch  low  rank  and  mean  circumftances, 
that  they  have  not  wherewithal  to  make  a  pecuniary  fatisfadion  for 
the  injury  and  damages. 

.  And  therefpiie,  to. conclude  upon  this  point,  the  refpondents  fub- 
mit  it  to  your  Lordlhips,*  that  as  the  claim  of  aflythment,  though  a? 
rifing  ex  ddiHo^  is  a  deb'aum  juJiiUds ^  for  reparation  of  the  injury  and 
damage  which  the  private  party  fuftains,  it  can,  with  no  propriety, 
be  confidered,  either  as  the  ranfom  of  the  punilhment  due  to  public 
juftice,  nor  as  depending  upon  the  fovereign's  remiflion  ;  and  more 
particularly,  that  as  in  this  <:afe  no  capital  punilhment  has  been  in-: 
flidled,  the  petitioner  is  bound,  by  every  principle  of  law  and  ju- 
ftice, to  make  a  proper  fatisfadtion  for  the  injury  and  damage  fuf- 
tatned  by  the  murder  which  he  is  proved  to  hs^ve  committed. 

And  this  leads  to  xkMtficond  tkfence  now  infifted  upon,  importing. 
That  neither  the  proof  taken  upon  the  trial,  nor  the  fentence  there- 
upon pronounced,  xan  be  received,  or  admitted  as  a  proper  founda- 
tion, upon  which  your  Lordfhips  can  proceed  to  judgement  upon 
the  claim  of  aflythment ;  and  that  fuppofing  that  claim  to  be,  in  o- 
ther  refpe€ls,  wdl  founded,  and  the  proper  fubjed  of  a  civil  procefs^ 

4  X  it 
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it  is  effentially  requifite,  that  the  fa(fl  Ihould  be  eftablilhed  upon  e- 
vidence  adduced  in  this  procefs. 

The  refpondents,  f6r  anfwer,  fay,  That  as  the  court-martial, 
though  adling  in  foreign  parts  in  the  trial  of  a  Britifh  fubjed,  de- 
rived its  force  and  authority  from  the  laws  and  conftitution  in  this 
country,  their  proceedings,  and  the  judgements  by  them  pronoun- 
ced, mull  be  of  equal  force  as  the  proceedings  and  fentence  of  any 
other  court  of  criminal  jurifdidlion  in  this  country  would  have  been : 
And  as  a  fentence  abfolvitor  of  that  court-martial  would  undoubted- 
ly have  protefted  the  petitioner  from  any  after  trial  for  the  fame 
crime  ill  the  courts  of  this  country,  no  reafon  can  be  afligned,  why 
a  fentence  abfolvitor  ftiould  operate  more  ftrongly  in  point  of  juitf- 
didlion  and  authority,  than  a  qonviftion,  and  fentence  condemna- 

tor. 

It  is  a  clear  cafe,  from  the  feveral  ftatutes  above  referred  to,  re- 

fpefting  the  King's  remiflion,  that  the  claim  of  affy thment  may  be 
profecute  as  an  aftion  of  debt  before  any  competent  court  having 
jurifdidlion  in  fuch  matters, — ^the  court  of  feffion,  the  fheriffs,  or  o- 
ther  judges  ordinary.  And  as  it  has  been  already  demonftwted,  that 
this  claim  for  aflythment  is  independent  of  the  remiflion,.  as  the  con- 
vidion  before  the  proper  criminal  court  eftablifhes  the  guilt  of  the 
crime  againft  the  party  convi<5led,  from  which  the  claim  of  damages 
arifes  the  one  Ipringing  out  of  the  other,  it  is  the  fentence  of  con- 
vidlion  which  founds  the  claim  of  alTythment ;  and  it  is  much  doubt- 
ed if  your  Lordfhips  would  fuftain  a  claim  of  this  kind,  founded 
upon  an  alledged  murder,  where  there  had  been  r>o  previous  trial 
and  convidlion  of  the  crime  itfelf.  That  is  the  mode  prefcribed  by 
law  for  the  trial  and  convidlion  of  crimes  of  an  atrocious  nature : 
the  trial  muft  be  per  pares ;  no  fuch  mode  of  trial  by  juries  is  compe- 
tent in  the  civil  court  j  and  therefore  the  fentence  of  the  proper  cri- 
minal court  is  probatio  probata  of  the  guilt  or  innocence  of  the  party 
accufed,  upon  which  all  the  legal  confequences  muft  neceflarily  de- 
pend. 

In 
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In  trials  o£  falfehood  originally  brought  before  this  court,  the  for- 
gery being  proved,  and  it  appearing  to  be  of  fuch  a  nature  as  to  me- 
rit a  remit  to  the  court  of  judiciary,  the  fentence  of  this  court  is/ro- 
.batio  probata  of  the  faliehood ;  whereupon  the  court  of  judiciary  pro- 
ceed to  fentence,  upon  m  other  evidence  of  the  crime  but  the  judge- 
ment of  this  court ;  upon  the  credit  and  authority  of  which,  the  ju- 
ry muft  return  their  verdidl,  finding  the  pannel  guilty.  And  upon 
the  fame  principle*  the  refpondents  do  humbly  maintain,  that  as 
the  crime  of  murder  is  only  cognofcible  in  the  criminal  court,  and  as 
the  claim  of  aflythment  is  grafted  upon  the  fentenCe  of  condemna- 
tion in  that  court,  your  Lordfhips,  in  judging  of  that  claim,  can 
igpquire  or  receive  no  other  evidence  of  the  guilt  than  the  fentence  of 
condemnatiQU. 

The  fame  principle  prevails  in  many  fimilar  cafes. — ^Marriage  and 
legitin!^ey  mud  be  triied*  in,  the  fird  indance,  before  the  confidorial 
court ;  aad  according  as  judgement  is  there  given,  the  one  way  or 
the.  other,  habitur  pro.  veritate^  where  that  fentenqe  is  not  brought 
under  review  by  a  court  of  fiiperior  jurif<li<flion. 

This  might  be  illuftrated  by  manifold  examples  ;  one  fhall  fufiice : 
— If  a  woman^  having  obtained  declarator  of  marriage^  fliould  bring 
an  a^ion  of  aliment  againd  her  huiband  ;  or  if  a  child,  who  has  ob^ 
tained  d&clarator  of  legitimacy^  fliould  bring  the  fimilar  adlion  for  at- 
ferting  his  birthright,  and  produce,  for  evidence  of  thefe,  the  de* 
creets  of  the  competent  courts  for  trial  of  thefe  matters ;  what  for  a 
defence  would  it  be.  That  your  Lordfliips  could  pay  no  regard  ei- 
ther to  the  proof  upon  which  thefe  decreets  proceeded,  or  to  the  de- 
creets themfelves  ?  The  anfwer  would  be  obvious.  That  the  fa<fls 
upon  which  thofd  confequential  actions  were  founded  being  efla- 
bliflied  by  fentences  of  the  proper  court,  habetur  pro  veritate  ;  and 
your  Lordfl\ips  will  be  bound  to  proceed  upon  them  as  fuch. 

The  decrees  of  foreign  courts  can  receive  no  execution,  either  di-» 
r&^  or  confequential,  but  by  int^rpofition  of  the  autliority  of  the 
judges  of  this  country  \:  which  being  only  due  ex  CQtni^ite^  in  titles 
thfm  to  examine  the  juflice  of  that  foreign  decree,  before  they  in- 
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terpofe  their  authority  thereto.  But  decrees  or  feateaces  of  thepro- 
per  court  of  this  country  (land  upon  a  different  footing :  The  cnminal 
judge  muft  pronounce  that  judgement  which,  upon  convidlion,  the 
law  awards  for  crimes  of  that  nature ;  the  claim  of  damages  arifijQg 
ex  deliflo^  actionable  before  the  civil  court,  is  not  ex  count  ate  j  but 
exjti/iitia  ;  and  it  founds  oddly,  that  the  court  of  civil  jurifdidlion, 
in  Awarding  damages  confequential  of  the  convidlion  of  the  crime, 
ihould  be  at  liberty  to  difrcgard  that  decreet  on  ivhich  the  criminal  has 
been  fentenced  and  puni/hedy  in  every  queftion  of  civil  right  arifing  from 
that  conviAion.  ' 

But  allowing,  for  argument's  fake,  that  *  your  Lordihips  were  as 
much  at  liberty  in  the  one  cafe  as  in  the  other,  the  rule  eftabliih^ 
in  the  cafe  of  Edwards  contra  Prefcot,  29th  December  1720,  reiped- 
irig  a  decree  of  the  court  of  King  s-bench  in  England,  was,  That  ex- 
ecution ought  to  pafs  upon  faid  dccl^eet,  unlefs  fomething  compe- 
tent in  law  fbould  be  objeded  againfl  it.  This  rule  has  been  fpilow- 
ed  in  feveral  other  cafes  ;  and  were  y pur  Lordfhips  to  a£(bme  diat 
rule  in  the  prefent  cafe,  it  would  not  avail  the  petitioner,  as  no  pofr 
fible  objedion  can  lie  either  to  the  form  or  relevancy  of  the  indid- 
ment,  to  the  proof  of  the  crime,  or  to  the  fentehce  itfel£ 
•  The  cafe  of  Mildovan  in  1739^  again  appealed  to  on  the  part  c£ 
the  petitioner,  where  the  court  found.  That  the  verdidl  of  the  jury 
in  the  trial  before  the  court  of  judiciary,  convkSting  the  pannel  of 
theft,  was  not  probatio  probata  in  the  adlion  of  damages  before  tlie  ci- 
vil court,  and  therefore  that  it  was  ftill  competent  to  obje<ft  to  that 
proof,  is  but  a  fingle  decifion,  attended  with  io  many  Ipeci^ilities, 
that  it  ought  not  to  be  made  a  precedent  of.  The  verdidl  of  the  ju- 
ry was  inconfiftent  and  contradidlory  ;  as,  at  the  fame  time  that  it  ' 
found  the  pannel  guilty  of  the  theft,  it  found  his  alibi  proved  by  two 
witneffes ;  one  of  the  capital  witnefles  in  the  criminal  trial  had,  in 
the  intermediate  fpace  between  that  and  the  civil  adtion,  been  decla- 
red infamous  and  inteftable.  But,  notwithftahding  all  theft  ipeciali- 
ties,  your  Lordfhips  did  not  rejed  the  proof  adduced  in  the  crimi* 
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hal  (rial ;  all  that  was  there  found,  was,  that  it  was  Hill  competent 
te  objedl  thereto. 

At  the  fame  time,  they  muft  again  recal  to  your  Lordfhips  re- 
membrance, the  judgement  that  was.  given,  in  the  cafe  of  Wilfbn 
contra  Bruntoa  and  Chalmers  in  1756.  Wilfon  having  recovered  a 
decree  in  the  court  of  King's-bench  againft  Brunton  and  Chalmers^ 
for  L.  60  of  eofts,  brought  his  aiflion  before  your  Lordfhips  for  ma- 
king that  decree  effeifluaL  Your  Lordfhips,  it  is  true,  refufed  to 
give  execution  upon  that  decree ;  but  Wilibn  having  taken  his  ap- 
peal, the  houfe  of  Lords  reverfed  your  Lordfhips  decree,  and  de- 
creed execution  to  pafs  j  a  judgement  of  the  higheft  authority  in.pQint 
to  the  general  argument. 

And  therefore,  to  conclude  upon  this  point,  the  refpondents  fubfiait 
to  your  Lordfhips,  that  as  no  exception  is,  or  can  be  taken,  either 
to  the  form  of  the  trial,  proof  of  the  crime,  or  fentence  thereupon 
pronounced,  the  judgement  of  that  court  mufl  be  regarded  as  a  le- 
gal convidlion  of  the  crime  charged ;  and  that  the  claim  of  afTy  th- 

ment  does  necefTarily  arife  therefrom. 

•         -  •  •  .         _^ 

The  petitioner  concludes  with  fbme  critical  obfervations  upon  the 
words  of  the  judgement  itfelf,  which  he  is  pleaied  to  tinderfland,  as 
not  convicting  him  of  the  crime  of  murder,  but  of  fome  lefler  of- 
fence, merely  becaufe  the  capital  pimifhment  was  not  in^dled.     But 
as  the  judgement  itfelf  hes  before  your  Lordfliips,  which,  in  fo  ma- 
nj  words,  certifies  it  to  have  been  the  opinion  of  the  court,  tBat  he 
is  guilty  of  the  crime  laid  to  his  charge ;  fo  it  cxprefl^s  the  r^on  why 
the  capital  punifhment  was  not  inflided,  viz.  that  there  was  not  fiich 
a  majority  of  voices  for  inflidling  the  capital  punifhment  as  the  ar- 
ticles of  war  required.     It  would  have  inferred  a  nullity  of  the  whole 
fentence,  if,  upon  an  indi(5lment  for  murder,  he  had  been  convi<5lal 
only  of  a  mifdemeanOT^  or  other  petty  offence :  but  that  is  a  point 
unneceffary  to  be  argued,  where  the  fentence  is  tb  clearly  expreflcd, 
finding  him  guilty  of  the  crime  laid  to  his  charge,  that  is,  the  crime 
of  murder.** 

July 
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July  29.  J  767*  The  Lords  adhered,  by  a  majority  of  eight  to  fix, 
including  the  Lord  Prefident,  who  was  in  the  minority.  After- 
wards L.  200  was  decreed. 

A6I.  Lockhaut.  Alt.  Heary  DuadaSj  Ro.  Campbeljl. 


N'^gg.  .  July  1767. 

Mrs  Harriot  Stuart,  widow  of  John  Leith  of  Leitli-hall,  and 
John,  Alexander,  and  James  Leiths,  their  children,  and  their  tu- 
tors for  their  interefl:, 


AGAINST 


James  Earl  Fife,  donatar  to  the  efcheat  of  James  Abemethy  of 
Mayen. 

Affythment  is  exigible  Jrom  a  per/on  accufed  of  murder^  who  has  been  out^ 
lowed  for  not  appearing^  andjlanding  trial. 

ON  the  morning  of  2  2d  December  1763,  John  Leith  of  Leith- 
hall  was  killed  by  James  Abernethy  of  Mayen,  who  imme- 
diately made  his  efcape,  and  fled  beyond  feas.  Criminal  letters  were 
raifed  and  purfued  againft  Mr  Abernethy,  at  the  inftance  of  the  Ad- 
vocate, for  his  Majefty's  intereft,  and  of  the  widow  and  children  of 
the  deceafed,  before  the  circuit-court  held  at  Aberdeen  on  the  1 9th 
May  following  ;  when  Mr  Abernet!hy  failing  to  appear,  fentence  of 
fugitation  was  pronounced  againfl  him. 

.  In  purfuance  of  this  fentence,  letters  of  denunciation  were  ifTued^ 
which  were  regularly  executed,  and  recorded,  with  the  executions, 
in  the  books  of  adjoumaL 

A  gift  of  Mr  Abcrnethy*s  fingle  and  liferent  elcheat  was  granted 

to  James  Earl  Fife,  exprefsly  for  the  behoof  of  Mr  Abernethy's  wi- 
dow and  children,  under  the  following  provifb  :  "  That  the  faid 
"  gift  {hall  be  without  prejudice  to  the  right  or  claim  which  Mrs 
**  Harriot  Leith,  or  her  children,  may  have  to  an  afl'ythment,  out  of 

**die 
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"  the  goods  and  eftate  of  the  faid  James  Abernethy,  for  killing  the 
**  faid  John  Leith,  her  hufband,  and  their  father." 

The  widow  and  children  of  the  deceafed  brought  an  adlion  before 
the  court  of  feflion  againft  Mr  Abernethy,  concluding  for  L.  4000 
Sterling  of  aflythment. 

Mr  Abernethy  appeared  by  counfel,  and  pleaded  feveral  defences. 
In  bar  of  which  the  purfuers  produced  the  fentence  of  fugitation,  in 
confequence  of  which  they  contended  he  had  no  pcrfoiia  Jiandi  in  jxi^ 
dicioy  and  therefore  could  not  be  heard. 

The  Lord  Ordinary,  upon  advifing  a  memorial  for  the  purfuers 
on  this  point,  pronounced  the  following  interlocutor,  12th  June  1765. 
*•  In  refpe<5l  no  objedion  is  pleaded  againft  the  form  and  procefs  of 
**  denunciation,  finds  the  faid  James  Abernethy  has  no  perjbna  Jian^ 
"  di^  and  therefijre  is  barred  from  pleading  any  defence  in  this  ac- 
**  tion ;  referving  to  the  donatar  of  his  efcheat,  or  others  having  in- 
**  tercft,  to  compear,  andinfift,  that  by  the  laws  and  pracflice  of  Scot- 
**  land,  an  afFfthment  does  not  take  place,  imlefs  a  pardon  or  re- 
**  miflion  is  produced  and  pleaded  on;  and  ordains  the  purfuers  to 
*'  give  in  a  memorial  upon  th^t  paint,  and  to  condefcend  on  inftan- 
"  ces  of  aflythment  being  found  due  where  no  pardon  was  obtained 
**  or  pleaded  on.'' 

Tlie  purfuers  preferred  a  reprefentation  againft  this  interlocutor ; 
upon  which  the  Lord  Ordinary  took  the  cafe  to  report,  and  ordered 
the  purfuers  to  give  in  a  memorial. 

The  Lords,  Dec.  4.  1765,  **  fifted  further  procedure  in  this  caufe, 
•'  until  the  purfuers  make  the  officers  of  ftate,  and  the  donatars  to 
"  the  efcheat,  parties  therein/^ 

Upon  this  the  purfuers  brought  an  adlion  againft  the  officers  af 
ftate  and  the  Earl  Fife,  concluding  as  that  againft  Mr  Abernethy 
did.  This  was  remitted  to  the  other,  and  both  again  fent  to  the  Or- 
dinary ;  who,  after  a  debate  between  the  purfuers  and  the  new  par- 
ty, again  took  the  cafe  to  report,  and  ordered  informations. 

The  defender  pleaded,  That  an  alTythment  could  only  be  claimed,, 
when,  by  the  interpofition  of  the  fovereign,  the  murderer  has  been 

withdra- 


720  CRIMINAL         CASES.  N^gg. 

withdrawn  from  pxmifhment ;  and  the  argument  upon  this  point  was 
much  the  fame  with  that  in  the  preceding  cafe.  The  defender  ar- 
gued too,  upon  this  point,  That  Mr  Campbell's  cafe,  then  in  de- 
pendence by  a  reclaiming  petition,  was  different  from  his :  becaufe 
in  that  cafe  the  murder  was  premeditated  ;  but  all  the  accufation  a- 
gainfl  the  defender  was,  that  in  the  madnefs  of  a  drunken  quarrel 
he  had  the  misfortune  to  kill  his  companion  and  his  friend,  idly^ 
Had  Mr  Campbell  been  tried  in  the  common  courfe  of  law,  he  muft 
have  been  condemned  to  death ;  he  efcaped  by  the  interpofltion  of  a 
temporary  court,  authorifed  by  the  King :  fo  that  the  cafe  was  the 
fame  as  if  he  had  efcaped  by  the  interpofition  of  the  King  himfelf. 
^dly^  In  Mr  Campbell's  cafe,  the  Lords  feemed  to  be  almoft  unani- 
moufly  of  opinion,  that  an  aflythment  could  not  be  claimed  either 
when  a  capital  punifhment  had  been  inflitSed,  or  when  the  criminal 
had  not  been  brought  to  trial.  Mr  Campbell  was  brought  to  trial, 
proof  was  brought  of  his  guilt,  and  the  feritence  of  the  court-mar- 
tial fecures  him  from  any  after  profecution.  But  Mr  Abemethr  has 
not  been  brought  to  trial  j  no  proof  of  his  guilt  has  been  brought ;  nor 
can  the  court  take  any ;  as  thereby  the  witnefles  that  might  be  after- 
wards adduced  before  the  criminal  court,  would  be  prejudicated. 

The  defender  further  maintained.  That  to  find  affythment  due  in 
this  cafe  would  lead  to  many  abfurdities  arid  inconfiftencies.  An  af- 
fythment can  only  be  claimed  out  of  the  effc^fls  of  the  murderer.  A 
court  of  juftice  cannot  proceed  on  fuppofition  that  a  party  has  com- 
mitted murder,  without  a  clear  proof;  but  none  has  been  brought 
of  Mr  Abemethy's  guilt,  and  he  does  not  confefs  it.  No  proof  of  it 
can  be  taken  in  this  cafe ;  becaufe  thereby  the  witnef&s  would  be 
prejudicated :  and  it  would  be  incongruous  to .  allow  a  proof  of  the 
crime,  which  is  the  principal,  in  a  procefs  for  an  affythment,  which 
is  but  the  acceffory.  Befides,  if  an  affythment  be  found  due,  and  if 
afterwards  Mr  Abernethy  fhall  be  apprehended,  and  brought  to  trial, 
or  fhall  voluntarily  fubmit  himfelf  to  trial,  what  inconfiftencies  may 
cnfue  ?  If  he  be  found  not  guilty,  he  mull  be  abfolved  by  the  cri- 
minal court,  tliough  he  has  been  condemned  by  the  civil  cottrt.    If 

he 
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he  be  found  guilty,  he  muft  fuffer  death,  though  he  has  paid  a  fum 
of  money ;  whicb  is  unqueftionably  only  due  when  the  criminal  e- 
fcapes  from  capital  punifliment. 

There  is  no  fufficient  ground  for  prefuming  Mr  Abejxiethy's  guilt. 
The  fqualor  carceris^  the  expence  of  a  criminal  trial,  the  want  of  e- 
vidence  to  prove  the  truth,  and  jnany  other  circumftances,  may 
prompt  the  mofl  innocent  man  rather  to  abfcond  than  fubmit  to 
trial.  Flighty  therefore,  ought  not  to  be  held  a  fufficient  prefump- 
tion  of  guilt}  Voet.  Comm.  ad  tit.  De  probat.  §  5.  The  cafe  of  him 
who  obtains  a  remiffion  is  very  different ;  as  it  would  be  perfedly 
abfurd  to  accept  a  pardon  for  a  crime  which  had  not  been  commit- 

ted.  .  - 

As  to  the.fentence  of  fugitation,  that  proceeded  not  upon  a  pre- 

fumption  of  his  guilt,  but  "  for  his  contempt  and  difobedience  in  not 

*'  compearing." 

The  anfwer  on  the  general  point  was  much  the  fame  with  that  for 
Machargs  in  tl\c  preceding  cafe.  As  to  the  particular  circumftances 
of  this  cafe,  the  purfuers  argued.  That  fince  acceptance  of  a  remif- 
fion before  convidtion  is  admitted  to  be  fuch  an  acknowledgement  of 
guilt  as  fubjedls  the  acceptor  to  an  affythment,  that  fhows,  prefump- 
tion  without  proof  is  fufficient ;  as  alfo,  that  ffight  ought  to  be  held 
a  fufficient  prefumption ;  becauf^  there  is  furely  lefs  reafbn  for  belie-  ' 
ving  him  guilty  who  ftays,  and  obtains  a  remiffion,  than  him  who 
will  neither  truft  to  the  mercy  of  his  fovereign,  nor  to  tht  judge- 
ment of  his  peers  upon  a  fair  trial,  but  ilees,  and  fuffers  a  fentence 
of  outlawry  to  be  pronounced  againft  him,  the  confequence  of  which 
is,  an  abfolute  forfeiture  of  his  moveable  eftate,  and  of  his  land-- 
eftate  for  his  life.  The  fqualor  carceris^  and  all  the  other  circum- 
ftances which  the  defender  fays  may  prompt  an  innocent  man  to 
flee,  may  prompt  him  alfo  to  apply  for  a  remiffion. 

But  if  the  court  does  not  think  prefumptions  fufficient,  the  pur- 
fuers are  willing  to  undertake  a  proof  of  the  murder ;  and  this  proof 
is  undoubtedly  competent. — See  the  argument  in  the  preceding  cafe. 

The  inconveniencies  to  which  fuch  proof,  it  is  faid,  would  give  rife, 

4  Y  are 
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are  groundlefs  and  imaginary.  No  proof  taken  in  this  cafe  can  mi- 
litate againft  Mr  Abernethy  in  a  trial  before  the  criminal  court.  As  to 
prejudicating  the  witnefles,  if,  by  that  phrafe,  the  defender  means^ 
that  the  witnefles  maybe  twice  examined,  it  is  true;  but  what 
bad  confequence  can  arife  therefrom  is  inconceivable.  It  might  as 
well  be  argued,  that  witnefles  ought  not  to  be  precognofced.  Ac- 
tions for  reparation  are  every  day  fued  in  this  court  by  perfons  inju- 
red, upon  fa6ls  which  might  be  made  the  fubjedl  of  a  criminal  pro- 
fecution  at  the  Advocate's  inflance. 

July  29.  1767.  The  Lords,  by  a  fcrimp  majority,  found  no  aflyth- 

ment  due. 

Upon  a  reclaiming  petition  and  anfwers,  the  Lords  found  aflyth- 
ment  due ;  and  it  was  afterwards  fixed  at  L.  200  Sterling. 

yff?.  Cofmo  Gordon.  Alt.  Ja.  Fergufon. 


N^  loov  '77^^ 

Leonardo  Pisgatore,   mufician  in  Edinburgh, 

AGAINST 

John  Simpson,   copperfinith  there.^ 

Criminal  procefs  brought  before  an  inferior  judge  muft  be  tried  by  a  jurjy 
if  it  conclude  for  a  corporal  punifdment\. 

SHERIFFS,  juftices  of  the  peace,  and  other  inferior  magiftrates^ 
have  been  long  in  the  practice  of  trying  offences  not  capital 
without  a  jury,  and  infliding  the  fevere  arbitrary  punifhments  of 
baniftunent,  whipping,  and  the  pillory,  upon  fuch  perfons  as  they 
foimd  guilty.  Their  judgements  in  fuch  cafes  may  he  brought  un- 
der review  either  before  the  juftieiary  or  feffion. 

Some  years  ago  one  William  Ruffel  was  brought  to  trial  before  the 
fheriff  of  Mid-Lothian  for  a  theft,  not  capital,  at  the  inftance  of  the 
fifcal.     He  preferred  a  petition,  praying  to  be  tried  by  a  jury.    That 

the 


lyyo.  PiscATORE  agalnft  Simpson.  723 

the  fherifF  refufed.  He  preferred  a  fecond  petition,  repeating  his 
demand.  That  the  fherifF  refufed,  in  rejpefl  of  the  praBice.  Upon 
this  he  offered  a  bill  of  advocation  to  the  court  of  feflion ;  but 
the  Lord  Ordinary  refnfed  it.  His  counfel  intended  a  reclaim- 
ing bill,  but  was  prevented  by  Ruffel's  having  the  good  for- 
tune to  efcape  from  prifon.  How  the  Lords  of  Seflion  would  have 
determined  at  that  time,  had  the  cafe  been  brought  before  them, 
I  cannot  pretend  to  conjedlure.  The  fufficiency  of  the  fheriff*s  r^- 
tio  decidendi  may  be  doubted  :  for  though  inferior  judges  and  magi* 
Urates  have  been  in  the  immemorial  pradice  of  trying  crimes 
not  capital  without  a  jury ;  yet  they  have  not,  it  is  believed,  been  in 
the  pra<5lice  of  refufing  a  jury- trial  when  demanded.  The  truth  is, 
the  demand  has  been  feldom  made. 

This  practice  was  mofl  incongruous  and  improper  :  incongrous* 
becaufe  the  jufliciary,  which  is  the  fupreme  criminal  court  of  the 
country,  cannot  inflict  the  fmallefl  punifhment  without  a  previous 
convidlion  by  a  jury ;  improper,  becaufe  it  implies,  either ,  that  the 
perfon  of  a  Britifh  fubjedl  may  be  held  very  cheap,  or  that  jury-trial 
is  not  a  valuable  privilege.  Expediency  may  perhaps  require,  that 
inferior  judges  and  magifbrates  fhould  have  the  power  of  fining  and 
imprifoning  for  petty  offences,  without  the  intervention  of  a  jury^ 
but  to  allow  them  to  infli(5l  corporal  punifhments,  without  a  pre- 
vious convi<flion  by  a  jury,  is  quite  inconfiftent  with  the  fpirit  of  our 
conflitution.  ^  It  is  therefore  with  great  pleafure  that  I  give  an  ac- 
count of  Pifcatore's  cafe,  in  which  the  jufliciary  pronounced  a  judge- 
ment difapproving  of  this  pradice, 

John  Simpfon,  a  journeyman  copperfmith,  with  concourfe  of  the 
fifcal,  brought  a  criminal  adion  before  the  fheriff  of  Mid-Lothian 
againfl  Mr  Pifcatore,  fetting  forth.  That  the  defender  had  fired  a 
gun  or  piflol  at  him,  loaded  with  fmall  fhot,  by  which  he  was  grie- 
voufly  v^ounded;  and  therefore  concluding,  That  the  defender 
fliould  be  decreed  to  pay  L.  500  Sterling  of  damages,  and  for  a  cor- 

4  Y  ^  poral 
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poral  punilhmcnt,  by  pillory,  whipping,   imprifonment,    or  other- 
wife. 

Pifcacore  moved  the  ftierifF  for  a  jury- trial:  but  the  flieriff  found 
there  was  nothing  in  the  complaint,  nor  in  the  conclufions  thereof, 
that  rendered  a  trial  by  jury  neceffiiry ;  and  he  afterwards  refufed  a 
reclaiming  petition,  without  anfwers. 

.  Upon  this  Mr  Pifcatore  preferred  a  bill  of  advocation  to  the  court 
of  jufliciary,  in  which  he  contended.  That  he  was  intitled  to  a  jury- 
trial.  At  the  fame  time  he  agreed  that  the  trial  fhould  proceed  be- 
fore the  fheriff  without  a  jury,  if  the  court  would  diredt  the  flieriff 
to  reftridl  the  puniftiment  to  a  pecuniary  reparation. 

Simpfon  put  in  an  anfwer  to  the  bill,  agreeing  to  reftridl  the  con- 
clufions  of  his  libel  to  a  pecuniary  reparation ;  but  the  court  moft 
properly  laid  hold  of  this  opportunity  to  teftify  their  difapprobation 
of  the  mode  of  trial  intended  by  the  flieriff,  and  pronounced  the  fol- 
lowing judgement.  **  Having  confidered  the  faid  bill,  and  anfwers, 
with  the  criminal  complaint  before  the  flieriff,  find  the  libel  referred 
to  in  the  bill  ought  to  have  been  tried  by  a  jury ;  and  therefore  remit  the 
caufe  to  the  flieriff,  with  this  inftrudion.  That  he  alter  his  interlocu-- 
tors  complained  qfy  and  difmifs  the  libel;  referving  to  the  purluer  to  in- 
fill in  a  new  libel  before  the  flieriff,  or  any  other  competent  court,  as 
accords  of  the  law."  * 

This  judgement  merits  the  higheft  applaufe ;  and  will,  it  is  ho- 
ped, put  an  end  to  fuch  mode  of  trial  for  the  future,  except- 
ing when  fpecial  ftatutes  authorife  it ;  of  thefe,  it  is  much  to  be 
lamented,  there  are  too  many.  Expediency,  as  before  obferved, 
may  require,  that  inferior  judges  have  the  power  of  fining  and  im- 
prifoning  for  petty  offences  j  but  to  allow  juftices  of  the  peace  to 

*  Simpfon  afterwards  brought  anotHef  aftion  before  the  fheriff  againft  Mr  Pifca- 
tore, concluding  for  damages  only.  The  iheriff  found  the  defender  liable ;  upon 
which  he  appealed  to  the  court  of  feffion^  where  the  caie  ftill  depends.  I  took  the 
above  account  of  the  procedure  before  the  judiciary  upon  the  fixft  procefs^  from  the 
printed  papers  in  this  laft  before  the*  court  of  fcflion^ 

whip 


whip  publicly,  without  a  previous  conviflion  by  a  jury,  (as  many  Bri- 
tijh  ftatutes  do),  is  a  grofs  violation  of  the  right  and  fecurity  of  the 
fubje<5l.  Many  people  do  not  know  that  there  are  fueh  laws  in  our 
ftatute-boofc.  Hence  it  is  often  aflerted  in  convcrfation,  and  even  in 
books,  that  no  Britilh  fubje(5t  can  be  convidled  of  a  crime  but  by  the  ' 
verdi*^  of  his  peers.  The  propofition  is  falfe  j  but  it  fhews  theft 
laws  are  repugnant  to  the  ideas  and  feelings  of  the  nation. 

N.  B.  In  the  courfe  of  the  trial  of  Brown  and  Wilfon  for  muider 
and  other  crimes,  in  fummer  1773,  the  pannels  objected  to  a  wi^■ 
nefs  offered  on  the  part  of  the  crown,  That  he  had  been  found  guilty 
of  theft,  and  fentenced  to  be  whipped  for  that  crime  by  two  jufUces. 
The  court  over-ruled  the  objeifUon,  beii^  of  opinion,  that  no  man 
could  be  deprived  of  his  good  name  by  the  fentence  of  an  inferior 
court,  unleis  it  proceeded  on  a  previous  conviditui  by  a  jury. 
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N^  I.  p,  !•  Cafe  of  IVeirs. 

Several  officers  of  the  army,  and  other  credible  witnefles,  dcpofed,  that 
they  heard  the  Major  confefs  the  beftialky  and  inceft. — ^The  laft,  too,  was  pro- 
ved by  the  oath  of  Margaret  Weir,  his  other  fifter,  who  fwore  (he  caught  him 
and  Jean  in  bed. 

Jean  Weir's  declaration  acknowledges  the  inceft  as  libelled.  It  bears  alfo, 
that  flie  knew  Margaret  Bourdon,  her  brother's  ftep-daughter,  was  with  child 
in  his  houfe,  and  by  him,  as  was  generally  believed  and  reported  ;    and  that 

the  faid  Margaret  did  not  deny  it  when  flie  pofed  her  on  it.  She  confefles 
likewife  all  the  forccries  in  the  libel ;  and  fays  further,  that  her  brother  had  a 
mark,  like  the  devil's  mark,  on  his  flioulder. 

The  abridger  of  the  books  of  Adjournal,  obfervcs  upon  this  cafe,  **  That  he 
**  (the  Major)  kept  a  long  ftaff,  which  he  held  always  to  his  mouth  when  he 
**  prayed ;  which  ftaff  was  taken  with  himfclf  when  he  was  taken  out  of  his 
**  houfe  in  Edinburgh :  and  the  manner  of  his  difcovery,  does  hold  out  much 
**  of  the  juftice  of  God  in  the  difcovery  and  revealing  of  fuch  finners  ;  for  he 
**  having  fallen  fick  in  his  old  age,  in  a  houfe  where  he  lived  alone  in  the 
*<  Weft-bow  of  Edinburgh,  where  many  profeffors  of  religion  (zealots)  lived 
**  about  him,  his  neighbours  were  affrighted  with  the  noifc  which  they  heard 
"  upon  the  night ;  and  fome  of  them  having  gone  to  fee  him,  he  declared  to 
*«  them,  that  he  had  great  horrors  of  confcience,  and  was  troubled  with  the 
^^ -^appearances  of  the  devil  \  which  being  difcovered  by  fome  of  the  neigh- 
<«  hours  to  the  magiftrates,  they  immediarely  caufed  examine  and  apprehend 
"  him,  and  bring  him  to  his  trial."     MS.  Abft.  iii.  20. 

The  Queen  of  Fairie,  mentioned  in  Jean  Weir's  indiftment,  is  probably  the 
fame  fovereign  with  the  ^ueen  ofElfiandy  who  makes  a  figure  in  the  cafe  of 
Alifon  Pearfon,  15th  May  1588  }  which  I  believe  is  the  firft  of  the  kind  in  the 
i-ecord. 


N< 
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N"  3-  p-  J-     Cafe  of  ten  witches. 

t 

Indiflments  for  witchcraft  were  always  laid  upon  th?1aw  of  God,  and  fbme- 
times,  particularly  on  the  text  in  Levit,  xiii,  and  Deut.  xx.  and  afl:  73.  pari.  9. 
Q.  Mary.  Thefe  indiftments,  the  interlocutors  on  the  relevancy  of  them,  and 
the  verdifts  returned  againft  the  unhappy  pannels,  do  no  honour  to  human 
nature.  In  juftice  to  the  juries,  however,  it  muft  be  obferved,  that  they 
fometimes  brought  off  the  pannels ;  but  there  are  inftances  of  their  being  tried 
before  an  aflize  of  error  for  doing  fo.  Even  in  thofe  days,  there  were  not 
wanting  lawyers  who  exclaimed  againft  the  barbarity  and  abfurdity  of  fuch 
profccutions  ;  but  in  vain.  Sir  George  Mackenzie  is  at  great  pains  (tit. 
/Witchcraft)  to  refute  one  Wierus,  who  had  written  a  treatife  to  undeceive 
mankind  in  this  matter. 

May  1591*  Eufeme  Macalzane,  a  Lord  of  Seffion's  daughter,  was  tried  for 
treafonable  confpiracies  by  witchcraft ;  making  the  King's  pifture  in  wax,  rai- 
ling ftorms  to  hinder  her  Majefty  coming  from  Denmark,  &c.  Lawyers  ar- 
gued for  her ;  but  the  jury,  though  all  confiderable  landed  men,  found  her 
culpable  and  fylit  of  nine  points  of  dittay  :  upon  which  (he  was  fentenced  to  be 
burnt  quick  at  a  ftake,  and  all  her  eftate,  heritable  as  well  as  moveable,  to  be 
forfeited.— MS.  Abft.  i.  159.  160. 

In  the  cafe  of  Elfpeth  Graham  and  Chriftian  Wilfon,  Aug.  3.  1661,  the 
Abft.  ii.  p.  6.  7.  bears,  "  The  only  remarkable  thing  in  this  procefs  is,  that  Chri- 
ftian Wilfon,  one  of  the  pannels,  having  killed-  her  brother  by  forcery,  and 
being  fufpefted  thereof  by  the  minifter,  and  others,  (he  was  brought  in  to 
touch  his  corpfe.  Upon  feeing  thereof,  ftie  prayed,  that  God,  who  made 
**  the  fun  to  Ihine  on  their  houfe,  would  bring  the  murder  to  light ;  and  im- 
•*  mediately  thereafter,  flie  touching  the  corpfe,  it  blcd^  though  it  bled  not 
**  before  when  touched  by  others.  This,  and  the  other  points  of  the  libel, 
"  proven  by  famous  witneflcs.'*—  This  circumftance  was  likewife  proved  a- 
gainft  Sir  Philip  Stamfield,  condemned  for  the  murder  of  his  father.  See 
Fountainhall,  Dec.  4.  1688.  But  the  prifoner  infiftcd,  the  bleeding  was  owing 
to  the  moving  the  body,  and  an  incifion  made  by  the  furgeons,  who  had  in- 
^fted  it.  See  Trials  for  treafon,  &c.  vol.  5.  p.  498.  Sir  Kcnelm  Digby, 
in  his  Obfenmtions  on  Religio  Medici^  P-  3^4*  takes  it  for  granted,  that  a 
corpfe  does  often  bleed  on  fuch  occafions ;  and  pretends  to  account  for  the 
phaenomCncm.     Has  words  are,    **  And  ta  this  caufe,  peradventure,  may  be 

"  reduced 
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«  reduced  the  ftrange  cfFeft  which  is  frequently  fcen  in  England,  when,  at 
«  the  approach  of  the  murderer,  the  flain  body  fuddenly  bleedeth  afrefli :  for 
«  certainly  the  fouls  of  them  that  are  treacheroufly  murdered  by  furprife,  ufe 
«  to  leave  their  bodies  with  extreme  unwillingnefs,  and  with  vehement  indig- 
«  nation  againft  them  that  force  them  to  fo  unprovided  and  abhorred  a  paf- 
«  fage.  That  foul,  then,  to  wreak  its  evil  talent  againft  the  hated  murderer, 
«  and  to  draw  a  juft  and  defircd  revenge  upon  his  head,  would  do  all  it  can 
'  "  to  manifeft  the  author  of  the  faft.  To  fpcak  it  cannot ;  for  m  itfelf  it  want- 
"  eth  organs  of  voice ;  and  thofe  it  is  parted  from  are  now  grown  too  heavy, 
"  and  are  too  benummed,  for  it  to  give  motion  unto  :  yet  fome  change  it  de- 
«  fireth  to  make  in  the  body,  which  it  hath  fo  vehement  inclinations  to  ;  and 
«  therefore  is  the  apteft  for  it  to  work  upon.  It  muft  then  endeavour  to  caufc 
«  a  motion  in  the  fubtileft  and  moft  fluid  parts  (and  confequently  the  moft 
«  moveable  ones)  of  it.  This  can  be  nothing  but  the  blood,  which  then  be- 
«  ing  violently  moved,  muft  needs  gufti  out  at  thofe  places  where  it  findeth 

«  iffues.*' 

In  the  cafe  of  Jaaet  Ker,   20th  Aug.  1661,   the  indiflmcait,  inter  alia^ 

charges.  That  after  her  threatenings,  Henry  Balfour  contrafted  the  pains  of 

a  woman  in  child-bed^  with  an  univerfal  fwelling  in  his  body,  whereof  he  died. 

Abft.  ii.  p*  lo. 

In  the  cafe  of  Janet  Cock,  loth  September  1661,  the  eighth  article  of  the 
indiftment  was,  "  That  ftie  having  conceived  hatred  againft  William  Mitchell 
for  fmiting  her,  faid,  ftie  would  fee  him  hanged,  and  make  a  fliameful  end ; 
and  accordingly  he  was  hanged  at  Dalkeith/*  To  this  it  was  anfwered  by  her 
counfel  Mr  Andrew  Birnie,  "  She  might  have  done  that  by  conjedure,  fuch 
threatenings  being  ufually  made  by  perfons  injured  j  and  if  any  crime  could  be 
inferred  from  this,  it  is  not  forcery,  but  that  which  the  lawyers  call  deuterof- 
copia^  which  is  not  libelled. —  MS.  Ab(t.  ii.  p.  21 — Deutero/copia  kerns  to 
be  Greek  for  the  fecond  fight. 

In  the  cafe  of  Margaret  Hutchinfon,  (fame  year),  Mr  Birnie  objeds  to  her 
indiclment  as  follows :  "  That  the  article  of  indi£kment  relative  to  Katharine 
Wardlaw  was  not  relevant,  becaufe  it  does  not  condefcend  upon  the  means 
and  methods  of  the  forcery  and  inchantments,  as  charms,  fyllabs,  circles,  and 
other  ceremonies,  whereby  the  devil  does  eficftuate  his  purpofe  by  his  inftru- 
•  ments  ;  which  ought  to  be  condefcended  on,  becaufe  it  cannot  be  denied,  but 
the  devil  may  immediately  produce  thefe  effefts  by  himfelf,  and  truly  does  it ; 
and  they  are  not  the  natural  produd  of  forceries  andinchantmentsf^ufcd  by 

witched 


N«  3*  A  D  D  I  T  I  O  N  S    and    N  O  T  E  S.  7:5 

witched  creatures ;  et  in  duBio  a  diftemper  is  to  be  afcribed  to  nature.  And 
as  to  that  woman's  recovery,  the  indi&ment  is  no  Icfs  irrelevant,  tlie  means  of 
forcery  whereby  flie  recovered  not  being  condefcended  on,  ^partrculariied].  adb, 
In  veneficiis^  it  is  generally  granted,  that  una  et  eadeniperfona  nonpoteft  ejfc 
fafra  ligafis  etfolvens ;  which  two  offices  are  always  beftowed  by  the  devil  on 
diftind:  perfons:  ^tioy  It  is  an  undoubted  ground  in  law,  in  the  fubjoEl  of  witches, 
That  in  comnmtatianibus  et  tranjlationibus  jemper  lucratur  dstnon  ;  and 
therefore  the  devil  does  never  loofe  a  difeafe  from  one,  but  by  tranfmitting  it^ 
as  from  a  perfon  more  fignificant,  as  from  an  elder  to  a  younger,  and  from  a 
beaft  to  a  man  ;  whereas  thU  libel  bears  the  difeafe  to  have  been  tranflated 
from  Katharine  Wardlaw  upon  her  cat***  MS.  Ab(L  ii.  16^ 

I  fhall  conclude  tht»  chapter  of  witches  with  a  ftory  which  I  had  from  leversd 
perfons,  fb  very  well  informed,  that  I  have  no  doubt  it  is  true*  In  one  of  the 
years  of  limine  which  cUftrefTed  this  country  towards  the  cbfe  of  the  laft  cen- 
tury,  a  poor  widow  in  Eaft-Lothian,  who  had  a  numerous  family,  was 
committed  to  prifon  on  fufpcion  of  witchcraft.  Thore  was  no  other  ground  of 
fufpicion,  but  that,  while  sdl  her  neighbours  round  were  emaciated  with  hun- 
ger, ihe  and  her  children  were  in  good  cafe.  Upon  her  commitment  &e  was 
tortured,  as  perfons  accufed  of  that  crime  generally  were  ;  and  confefled  her 
having  been  at  many  meetings  with  the  devil,  and  other  abfurdities.  The  ce*- 
lebrated  Mr  Fletcher  of  Salton  hearing  of  this,  repaired  to  the  jail  -where  (he 
was,  and  told  her.  That  he  was  certain  her  pretended  confeffion  was  all  a  fic*- 
tion ;  and  affured  her,  if  ihe  would  acknowledge  it  to  be  fo,  he  would  fooa 
procure  her  releafe.  The  woman,  however,  perfifted  in  accufing  hcrfelf  of 
impoflibilities.  Mr  Fletcher  replied.  That  it  was  in  vain  for  her  to  attempt 
deceiving  him ;  that  he  was  fixed  in  his  belief  all  fuch  accufadons  were  ridicu- 
lous \  and  that  he  was  convinced  her  confcflion  proceeded  from  a  perfuafion, 
that  though  fhe  fhould  be  acquitted,  yet  ihe  could  never  after  Kve  at  home  with 
credit  or  peace,  and  was  therefore  weary  of  life  ;  but  he  again  aifured  her^ 
that  if  ihe  would.  retra&,  and  tell  him  the  truths  he  would  not  only  obtain  her 
liberty,  but  provide  for  her  in  another  part  of  the  country*  This  made  an 
impreiEon  upon  her  ;  and  ihe  declared.  That  her  confeilion  was  aU  a  fidion, 
proceeding  from  the  motive  he  had  gueffed }  and  that  the  good  condition  of 
her  and  her  children  was  owing  to  their  feeding  upon  Ihails ;  of  which,  ihe 
iaid,  he  might  be  fatisfied,  by  examining  her  houfe^  where  he  would  find  fc- 
veral  barrels  filled  with  them.  Mr  Fletcher  had  the  curiofity  to  fearch  her 
houfci^and  founda|;reat  quantity  of  ihails  ilored  up  accordingly.     Upon 
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which  he  not  only  got  her  difmiffcd  from  prifon,  but  fettled^her  comfortably  in 
another  county. 

N^  4.  p.  6.     Cafe  of  Argyle^  i63i.     Treafon. 

In  1655,  the  Earl  of  Traquairc  was  indlded,  at  the  inftance  of  John 
Stewart,  fon  to  the  Solicitor -General,  for  perjury,  by  having,  on  oath,  de- 
clared, he  had  paid  to  the  purfuer  the  intereft  of  a  certain  fum  of  money, 
which  he  offered  to  difprove  by  writ  and  witncffes.  The  Earl  infiftcd  to  be 
tried  by  Peers.  The  commiffioners,  "  finding  that  the  prafticks  [^precedents J 
**  adduced  by  the  Earl  for  preffmg  thereof,  have  been  only  in  cafes  of  treafon,^^ 
"  do  hereby  (only  ex  gratia)  ordain  the  inqueft  to  confift  of  three  noblemen, 
^  and  the  reft  of  gentlemen  of  honour  and  confcience ."— "  The  jury  found 
"  the  dittay  not  proven ;  and  therefore  the  pannel  not  guilty."     MS.  Abft.  i.. 

p.  454. In  1740,  there  were  mutual  profecutiom  between  the  Earl  of 

Morton  and  Sir  James  Stewart  of  Burray  f  which  were  conjoined,  becaufe  of 
the  connexion.     The  jury  confifted  of  landed  gentlemen  and  merchants. 

By  6 to  Ann£j  it  fe  provided,  for  the  more  effeftual  trial  of  any  peer  of 
Great  Britain  that  hath  committed,  or  fliall  commit,  treafon,  murder,  or  o- 
ther  felony  in  Scotland,  that  a  conuniffion  under  the  great  fcal  may  iffue,  *•  tc 
be  direfted  to  fuch  perfon  and  perfons  as  fhall  be  therein  named,  Juilices  of 
the  Queen,  her  heirs  and  fucceffors,  to  inquire,  by  the  oaths  of  good  and  law*, 
ful  men,  of  fuch  county  and  counties  of  Scotland  as  ihall  be  named  therein,  of 
all  treafons,  mifprifion  of  treafon,  murders,  and  other  felonies  committed  irt 
fiich  county,  by  a  peer  or  peers  of  Great  Britain  j  which  inquifition  fliall  be^ 
taken  and  made  in  the  fame  manner  as  indiftments  found'  and  taken  before- 
juftices  of  oyer  and  terminer  of  any  county  in  England  ;  and-  fliall  be  of  the 
fame  effeft,  and  proceeded  upon  in  the  fame  method,  as  any  inquifition- 
found  before  juft ices  of  oyer  and  terminer  in^  England,  whereby  any  peer  is- 
indifted  for  any  fuch  offence."  Twelve,  or  more  perfons,  to  be  returned  by 
the  flieriff,  ovt  a  mandate  or  precept  fr6m  the  jufl-ices,  and  thefe  fufficient  to 
make  fuch  inquifition,  or  find  any  indidment. — ^Thc  Solicitor-General  is,  fot 
the  firft  time,  mentioned  iathe  Abftrad  as  above 
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N^  7.  p.  8.  \Cafe  ofj4hxander  and  ff^illiam  Henry fons^  1694*    Remit. 

In  the  cafe  of  David  Doig,  indifted  at  the  inftance  of  Andrew  Straton  mi* 
nifter  of  Finhaven,  for  defaming  him,  the  court  found,  "  That  the  caufe  is 
*'  not  of  that  nature  as  that  needs  to  be  difcuffed  before  the  fuprcme  court ; 
**  and  therefore  deferts  the  diet,  and  leaves  the  parfucr  to  purfue  brfbre  the 
"  inferior  judge  competent."     MS.  Abft.  iii.'  199* 

Aug.  25.  1662,  in  the  cafe  of  Thomfon,  indided  for  theft  at  the  inftance  of 
Alexander  Bain,  the  juftices,  for  their  information,  examined  fome  of  the 
witncffcs  upon  oath,  who  depcmed,  they  knew  the  cows  libelled  to  have  been 
in  the  poffeflion  of  the  purfuer ;  and  that  fince  they  faw  them  in  Stirling' 
park,  where  the  pannels  live,  and  where  one  of  them  is  a  butcher,  and  the 
other  a  gardener ;  but  knew  nothing  of  the  ftealing  of  them.  After  thefe  de* 
pofitions,  the  juftices-deputes  found.  That  the  cows  libelled  belonged  to  the 
purfuer ;  and  decerned  them  to  be  delivered  to  him,  or  any  having  his 
power ;  and  ordained  "  the  provoft  and  bailies  of  Stirling  to  take  trial  of  the 
"  goods,  if  they  were  bought  in  a  public  market ;  which  being  proven,  the 
*'  juftices  aftbilzie  the  defenders  from  any  criminal  purftiit ;  and  ordains  them 
**  to  have  aftion  for  the  price  of  the  goods,  and  their  prejudice,  as  accords.** 
The  abridger  remarks  upon  this  cafe,  *'  I  have  not  obferved  any  fuch  interlo- 
"  cutor  as  this  in  the  criminal  regifters,  referring  a  point  to  be  tried  by  others 
**  out  of  the  court,  .and  before  report  affoilzieing ;  nor  wherein  the  judges 
^*  themfelves  decerns  in  the  point  of  right  and  reftitution  upon  the  teftimonies 
^«  of  the  witnefles.*'     MS.  Abft.  ii.  71.  y.^. 


N*^  II.  p.  12.    Cafe  of  jitikenhead^  1696.     Blafphcfhy. 

Thefe  expreflions  the  indidment  further  charges,  *"  He  had  wickedly  ut» 
"  tered,  in  feveral  companies,  without  tlie  leafi  provocation^  but  merely 
*«  prompted  by  his  irreligious  and  devililh  malice  againft  God  and  our  bleffcd 
«  Saviour." 

A  'French  book,  intitled,  Syfteme  de  la  nature^  publifhed  at  London  in 
the  year  1773,  maintains  all  the  propofitions  for  which  Aiken  died,  in  lan- 
guage ftill  bolder^  and  very  eloquent*— 71?f«/wra  mutantur  ! — Thofc  who 
write  on  the  hiftory  of  man,  fhould  be  well  read  in  criminal  records. 

Nov#  22.  1697,  Patrick  Kinninmonth  of  that  Ilk  was  brought  to  trial  fof 

4  Z  a  blafphemy 
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blafphemy  and  adultery.  The  laft  charge  was  pafled  from.  The  indidment 
alledged.  He  bad  affirmed  ChriA  was  abaftard  f  ai)d  that  he  hadfaid,  If  any* 
woman  had  God  on  the  one  hand,  and  Chrift  on  the  other,  he  would  ftow  (cut) 
the  lugs  (ears)  out  of  her  head,  m  fpite  of  tlitem  both,  &c»  He  pleaded,  chief- 
ly. That  he  was  drunk  or  mad  when  be  uttered  thefe  expreffions,  if  he  did  ut- 
ter them.  The  court  found  the  libel  relevant  to  infer  the  pains  Ubelled,  i.  e. 
death  ;  ^'  and  found  the  defence.  That  the  panncl  was  furious,  or  diftra^kd  in 
"  his  wits,  relevant }  but  rcpeBed  the  alkdgeance  of  fury  or  diftra£tipa  arifif^ 
^  from  drunkenntfs^^    The  profecution  was  dropped* 


N^  14.  p.  1 6.   Cafe  of  Murdoch^  16^^^    jUiUttery. 

An  arbitrary  punifhment  was  infliSed  on  a  man  and  a  woman  for  this  crime 
in  1757,  at  a  circuit.^ — In  May  1766,  Mr  Nilbet,  »  miniftcr  of  the  churclt 
ef  ScotHknd,  was  found  guilty  of  adultery  with  a  married  woman  after  his  own- 
marriage ;  upon  which  the  circuit-court  at  Invemefe,  where  he  wa&  tried,  fen*^ 
tcnced  him  to  be  imprifoncd  for  two  months ;  during  which  time,,  he  was  ta 
be  fed  on  bread  and  water  only,  and  afterwards  to  be  tranfported  tadie  plan* 
tations,  and  baniflied  fbr  life. — ^But  there  have  bfeen  n^ery  few  trials  for  a*- 
dultery  in  this  century  r  there  were  very  many  anciently*. 

April  9.  i^S^S'y  ^  J^°^  Graigic  parfon  of  Kincardine,  and  Mai^garet 
Mdwit,  were  indifted  for  adultery  and  incefE,  the  feid  Margaret  being  fpoufe^ 
to  John  Craigic,  brother's  fon  to-  the  feid  IVfr  Jrfm..  The  prolocutors  for  the 
pannels  pleaded,  Tliat  no  ppocefi  ough^  to  be  led  in  this  court,  becaufe  the:* 
feid  Margaret  is  lawful  wife  to  the  iaid  Mr  John,  fhc  having  been  divorced  froofc 
the  faid  John  Craigic  by  a  decreet  of  two  miniftcrs,  who  had  commiffion  and. 
power  to  try  the  feid  matter  j.  and  they  produced  the  decree,  boaring^  "  That 
"  the  faid  Margaret  wa*  diirorcit  firae  (from).thc  faidlVSr  Jphn  Graigie,  upom 
^  fufficient  proof  that  the  {^d  John  W2kSifnpaPentfrae  his  nativity^  and  un- 
^  able  and  incapable  o£  mutual  c^abtCation^  with  the  faid  Margaret,  as  in: 
**  marriage  is  requirit."  The  Advocate  got  a  delay,  that  he  might  anfwerr 
Ais  alledgcsmce.   MS.  Abft.  i-.  59* 

Auguft- 1.  1 598^,  Alexander  Hay  of  Ifelgetiewas  indited  for  notour  adultery;. 
He  alledged,  the  a4t  of  Queen  Mary,  and  the  aft  1581^  were  in  defuetude„ 
no  perfon  having  been  tried  on  either  fince  they  paiTed*.  The  Advocate  op^ 
noned  the  books  of  adjournal*.  He  was  remitted  to  an  aflize.  After  the  aflize 
tfccas  fw-oruj^  he  protefted,,  "  That  fceing^  there  ia  nothing  o£fered.  for  verifying 

^thc 
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•*  the  libel  but  the  commiflars  decreet,  no  regard  ought  to  be  had  to  it ;  nor 
"  are  the  affizc  to  regard  any  proof  but  what  is  led  in  their  own  prefence ;  and 
"  the  forms  and  effeft  of  a  civil  aftion  is  very  different  from  a  criminal ;  and 
"  a  proof  of  carnal  copulation  may  be  fuffieient  in  a  qucftioa  of  divorce,  but 
**  no  ways  fuffieient  in  a  criminal  procefe,  in  the  crime  of  adultery,  cfpecially 
"  in  notour  adultery,  where  many  circumftanccs  muft  be  made  appear  belides 
"  the  fimple  a&.**  The  Advocate  made  a  long  anfwer,  endeavouring  to  (hew 
the  decreet  was  a  fuffieient  proofs  Six  of  the  jury  fylit  him,  nine  affoilziedy 
[abfolved].   MS.  Abft.i..i8u 

March  14..  1 6 17,  John  Guthrie,  Alexander  Thomfbn,  and  Janet  Cuthbert, 
were  indi&ed }  the  fir  ft  for  bigamy,  and  adultery  with  a  third  woman  ;  which, 
iaft  he  eonfeffed  before  the  kirk-fcffion^  and  did  penance  in  lackcloth.— The  o- 
ther  for  notour  adultery  ;  which  he  confeffed  alfo  to  the  klrk-feffion,  and  did 
penance. — ^Xhe  Iaft  fe^r  living  in  adultery  feveral  years  with  a  married  man  in 
her  hufband^s  Kfetime. — ^They  were  all  conviftcd  ;:  and,  by  his  Maj^fty  s  fign* 
manual,  the  fir  ft  was  fentenced  to  be  hanged,  the  other  two  banifhcd^  MS*. 
Abft*  i.  300. 

March  23.  1^31-  Marioa  Alftanc  was  ihdifted  of  adi&ery  with  John  Morton^ 
wherein  flie  buire  a  lad-bairn,  (i^c.  bore  a  male  child)  j  which  bairn  Ihe  there- 
after murdered.  She  ^wned  the  adultery,  but  denied  the  murder  y.  affirming 
it  was  chocket  (fuffi3catcd)  by  accideut.  The  pxty  found  her  guiky  of  the  a- 
dultery,  but  innocent  of  the  murder.  However,  Ihe  was  ientenced  to  have  her 
head  ftruck  off-  MS*  Abft.  i.  337.  The  nature  of  the  punifhment  indicate*: 
that  tibc  cowt  thought  her  guiky  of  the  murder  too,-  See  Ilptrodu^Hony  p.  x|- 
In  thijs  eafe  of  Murdoch  and  Douglas^  the  Advocate  ftrenuoufly 
maintained,.  That  though  we  had  no  ftatute  making  fimple  adultery  ca- 
pital, yet  the  judges  ought  to  iu&iGt  the  Iaft  punifhment  j  becaufe  the  crime- 
was  csq>rtar  by  the  Common  law  and  kiw  of  Mofes ;.  /.  3 .  C.  ^  kg.^  yuL  dfi 
ad.  &c. ;  Levit.:xx.  10^ ;  Deut.  xxii.  22. ;  which  was  agreeable  to*  the  law 
of  nature  and  moral  law.   However,  after  all,  he  reftri£led  the  libel. 

In  the  eafe  of  Elliot  and  IVfcixwcll,  Jan.  25.  1694^  "  the  Lords  found  Ac  ih- 
^  didment  as  to  the  fimple  adultery  relevant  to  infer  2x1  arbitrary  puniihment  j; 
"  and  that  there  were  bairns,  one  or  more,  procreate  betwixt  the  pannels,  or 
^  that  they  were  notour  and  manifeft  adulterers,  likewise  relevant  tq  infer  the: 
^  paina  of  death  libdled.?'    Abridg.. 
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Nm5,  p,  16.     Cafe  of  Carmichacl^  1699.     Murder* 

When  one  is  indifted  of  flaughter,  if  it  is  committed  of  a  fuddenty,  it  is  fo 
cxprcfTed  hi  the  dittay,  in  Latin,  fubito  commifj  • ;  but  if  from  forethought  or 
defign,  it  is  fald  to  be  committed  ex  veteri  inimicitia  et  pracogitatafelonia. 
MS.  Abft.  i.  45* 

In  the  cafe  of  William  Bickertoun,  indided,  15th  December  158 1,  for  u- 
fing  and  wearing  of  piftolcts  within  three  quarters  of  a  mile  of  the  King's  per- 
fon,  and  therewith  {hooting  G.  Auchinleck  ofBalmanno  through  the  body, 
the  aflize  found,  "  the  pannel  culpable,  fylit,  and  convift,  of  the  (hooting 
G.  Auchinleck  of  Balmanno  with  bendit  piftolet  throu  the  body  ;  but  acquitt 
him  of  doing  the  fame  of  auldfeidy  [vet  .inim.],  fettpurpofe^  commiflion  be  way 
of  unbefetting  of  the  hie  gate,  or  forethought  fellonie^  or  that  the  fad  was  com* 
jcnittcd  within  three  quarters  of  a  mile  of  the  King's  perfon."     MS,  Abft.  !•  1 20* 

N^'  17.  p.  18.  Cafe  of  Dryfdale  and  Tannahill^  1704.     Incefi. 

Lord  Royfton,  in  his  MS.  notes  on  Mackenzie,  p.  82.  after  mentioning 
the  interlocutor  in  this  cafe,  -adds,  "  Sed  dubito  an  jure ;  for  fince  King 
Jameses  aft  (which  is  the  only^one  we  have  by  which  this  crime  is  punifhed) 
has  an  exprefs  reference  to  the  Judaical  law,  Levit.  xviii.  it  ought  not  to  be 
extended  to  other  cafes  not  therein  cxprefsJy  mentioned :  and  in  Beatoune's 
cafe  in  1692,  who  was  indjtcd  for  committing  inceft,  with  her  aunt^s  hufband 
it  was  found  relevant  to  infer  an  arbitrary  punifliment  only.  P^ide  Hottom. 
Difp.  degrad.  cogn.et  incert.  nupt.  who  explains  this  crime  both  from  the  Ci- 
vil and  Levitical  Jaw,  learnedly  and  clearly." 

In  this  cafe  of  Dryfdale,  the  Advocate  contended,  That  the  degrees  men- 
tioned in  Levit,  xviii.  are  underftoodin  our  law  to  comprehend  what  he  call- 
ed the  <?^Mfi;^fc«f,  or  likey  in  proximity  and  affinity.  Since  the  i6th  verfe 
exprefsly  prohibits  to  -ufc  a  brother's  wife^  it  thence  follows,  that  a  wife's  fi- 
tter is  equally  prohibited,  and  punifhable  by  death,  being  in  the  like  degree 
cf  affinity ;  and  fo  it  hath  been  conftantly  obferved  in  this  kingdom  fince  the 
aft  of  parliament  which  was  correftory  in  the  beginning  of  our  reformation 
of  two  abufes ;  one  of  the  Canonifts  in  the  Popifli  church,  who  extended  the 
prohibit  degrees  beyond  thofc  mentioned  in  the  word  of  God,  in  order  to  ex- 

tend 
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tend  their  power  of  granting  difpenfations ;  the  fecond,  for  correding  the  lax- 
nefs  of  cafuifts,  derived  from  the  Civil  law  and  Heathen  cuftoms,  who,  tho'  *• 

they  condemned  perfons  in  affinity  to  be  conjoined  in  copulation,  which  were 
judged  to  be  in  the  place  of  parents  and  children  ;  yet  in  the  collateral  line 
they  took  greater  liberty ;  judging  oft-times,  that  marriage  being  difiblvcd 
by  death,  the  affinity  and  confequences  thereof  ceafcd.  And  accordingly,  in 
the  1649,  a  table  of  prohibite  degrees  was  made  out,'  as  appears  from  the  re- 
fcinded  afts,  which  clears  both  pur  law  and  praftice ;  and  Jean  Knox  was 
hanged  for  committing  inceft  with  her  hufband's  brother,  May  1646,  marked 
by  Mackenzie  in  his  Crimmals :  and  the  doSors  arc  lax  in  this  matter,  parti- 
cularly Carpz.  par.  2.  quaeft.  72.  which  is  evidently  contrary  to  i  Cor.  chap.  5. 
Jiepliedj  However  an  argument  may  be  drawn  from  Levit.  xviii.  16.  yet  it  is 
hard  to  fubjefl:  the  lieges  to  the  pains  of  death  in  a  cafe  not  exprefsly  determi- 
ned by  ftatute,  and  which  is' controverted  among  lawyers.  The  afl:  1649  ^^ 
refcinded ;  and  the  cafe  of  Jean  Knox  paflTed  without  any  debate,  or  hearing  of 
lawyers,  upon  her  own  confeffion,  that  flie  had  to  do  with  two  brethren,  by 
marrying  one  of  them  when  fhe  was  with  child  to  the  other,  whereby  fuch  a 
confufiofeminum  did  happen,  as  juflly  fubjefted  her  to  the  ordinary  punifhment ; 
Carpz.  quaeft.  74.  N^  26.  in  fine.  Befides,  the  hufband  was  not  condemned, 
as  he  would  have  been  if  the  faid  table,  in  the  year  1649,  had  been  in  every 
thing  explanatory  of  the  law  of  nature :  for  it  fays,  That  the  unlawful  compa- 
ny of  man  and  woman,  as  well  as  marriage,  begets  an  affinity  that  fubjefts 
to  the  ordinary  punifhment  in  the  cafe  of  tranfgreffion.  So  that  it  feems  the' 
wifdom  of  our  nation  has  not  thought  fit  to  cenew  or  authorife  the  faid  table». 
— Abridg, 

N^  19.  p.  19.     Cafe  of  Pringle^  ^7^5*     Theft. 

Probably  a  miftake  has  been  committed  in  recording  this  indiftment,  the 
tranfcriber  having  written  creditors  to  the  bank,  inftead  of  cantiouers  to  the 

bank. 

The  cafe  of  Margaret  Hartfide,  tried  May  31.  1608,  is  very  much  akin  to* 

Pringle*s.     She  was  indifted  for  ftealing.  a  pearl  worth  L.  1 10  Sterling,  with 
other  pearls,  jewels,  and  goldfmith-work,  pertaining  to  the  Queen's  Majefty.. 

. Affeffors  to  the  Jufticc,  Bahnerino,  Abercorn,  Linlithgow,^  and  Sir  Peter 

Young. 
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Objcdion  againft  Sir  Peter,  iTiat  he  is  his  Majefty's  domeftic  fcrvant  — 
j4nfwer.  This  was  repelled  in  Cranftoun  and  Craigengelt's  cafe,  in  Gowrie'y 
confpiracy.—  Obj,  againft  the  Earl  of  Linlithgow,  That  his  fpoufe  is  of  kin  to 
the  King.  — y/r//^  Being  of  kin  to  the  King  is  no  caufe  of  fufpicion  Or  declina« 
ture.*— 0^7.  againft  Balmerino,  TTiat  his  wife  is  fourths  of  kin  to  the  Lord  Ad- 
vocate purfuer. — Tlie  Juftice  repelled  the  haill  objefkions  offered  againft  the  af- 
feffors. 

It  was  pleaded  in  defence  for  the  pannel.  That  fhe  being  her  Majefty's  fcr- 
vant, had  the  cuftody  of  the  pearl  and  jewels  alledged  to  have  been  ftolen, 
and  was  willing  to  compt  (acoount)  for  them.  So  the  h&  cannot  amount  to 
.theft,  flie  having  lawfully  attained  the  poflelfion :  "  C^i  re  fibi  commodata  vel 
**  apud  fe  depofita  ufus  eft,  furtum  non  commtttitur  ;"  Cujac.  ad  L  ^ifun* 
dumff.pro  emptor.  And  by  her  depofition  produced,  it  appears,  that  (he  be- 
lieved her  Msqefty  would  not  demand  them  \  and  though  in  that  ftie  might  be 
miftaken,  yet  a  miftakc  can  never  make  her  guilty  of  theft  :  *«  Nam  affedtus 
*«  fine  rffedu  non  eft  furtum ;"  and,  "  Qui  re  commodata,  vel  apud  fe  depo^ 
«  fita,  aliter  ufus  eft  atque  accepit,  furti  non  tenetur  nifi  fi  interrogat  id  fc  invito 
^  domino  facere  }*'  §  Placuity  Injiit.  De  oblig.  q.  ex.  delta. 

Anf.  By  her  depofition  it  is  plain,  that  any  poffeflion  (he  had  of  the  jewels, 
was  only  as  fervant,  whfch  could  never  intitle  her  to  ufe  them,  or  detain 
them  ;  and  ev^n  the  pretended  caufe  flie  had  them  for,  via.  to  deck  babies 
for  the  diverfion  of  the  royal  infanis.,  was  not  fa  applied :  and  it  is  phdn  by^ 
many  texts,  that  fervants  embezzling  their  matter's  goods,  is  not  only  thcfb^ 
but  the  worft  k'md  of  it,  being  under  truft.  Befides,  from  the  hailt  circum- 
ftances  of  the  cafe,  it  is  plain,  the  pannel  was  fo  for  from  committing  the^d 
•out  of  ignorance  or  fimplicity,  that  fhe  ufed  great  cunning,  and  deceit  in  it, 
and  dHguifed  the  jewds,  fo  as  not  to  be  eafily  known,  and  offered  them  to 
her  Majefty  in  fale. 

The  Juftice,  with  advice  of  the  affeffors,  rq>elled  the  defences,  and  ord^* 
«d  the  dittay  to  be  put  to  the  knowledge  of  an  aifize.  The  ailize  fyled  the  pan* 
nel  of  unlawfully  abftxa£ting  the  pearls  and  Jewels  Ubelled ;  but  cleanged  her 
of  the  theft  libelled.  "^ 

The  doom  pronounced  aj^dnft  her  by  his  Majefty's  fpecial  wairant,  was  to 
be  declared  in&mous,  to  pay  L.  400  Sterling  as  the  value  of  the  jewels  ab- 
ftra&ed,  to  be  imprifoncd  in  Blacknefs  caftle  till  fhe  pay,  and  to  be  confined 
to  Orkney  durmg  her  Hfe.  Not  a.  The  money  was  ordained  to  be  paid  out 
vof  the  hufband's  effe£b.    llie  warrant  takes  notice^  that  the  vecdi£l  of  affize 

4id 
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did  not  find  her  guilty  of  direft  theft,  for  which  he  blames  the  affize ;  but  as, 
that,  notwithftanding  of  the  vcrdift,  he  looks  on  the  crime  as  atrocious  as  if 
it  had  been  theft.     MS.  Abft.  i.  276.  277.  278. 

N^  22.  p-  31.     Cafe  of  yohn  Hay^  171  o.     Subornation. 

July  3,  1 710.  Mr  Hay  was  indided  for  feducing  and  fuborning  witnefles,  up- 
on aft  80.  pari.  6.  and  aft  4.  pari  6.  Queen  Mary.  "  The  Lords  found  the 
•pannel's  inducing,  or  enticing,  any  perfon  to  fwear,  or  to  fign  a  fet  form  of 
words,  prepared  and  offered  in  writ,  or  to  fwear  to,  or  give  a  figned  declara- 
tion, concerning  particular  points  of  faft,  inferring  a  crime,  fault,  or  delin- 
quency, againfl  the  purfuers,  without  inquiring  whether  the  perfon  dealt  with 
knew  the  truth  of  the  matter  of  faft  to  which  he  was  to  fubfcribe  or  fwear, 
relevant  to  infer  an  arbitrary  punifliment  and  damages ;  and,  fcparatim^ 
found  the  pannel's  enticing  and  inducing  any  perfon  to  fwear  or  fign  any  parti* 
cular  matter  of  faft,  by  offering  money,  or  other  reward,  or  by  threatenings, 
relevant  to  infer  an  arbitrary  punifliment  and  damages.*'  There  was  a  proof 
led ;  but  before  the  verdift  was  returned,  the  pannel  abfconded,  and  was  out- 
lawed ;  upon  which  his  cautioner  was  decreed  to  pay  200  merks,  contained 
in  his  bond.-— Abridg. 

"No  33.  p.  63.  Cafe  of  Macgregor^  1720.     Breaking  prifon. 

In  the  fimilar  cafe  of  Francis  Ir\dnc,  July  23.  1673,  the  court  found  "the 
libd,  reply,  and  triply,  ?ls  they  btc  dechvcd  ad ptenam  arbitrariatn^  relevant; 
and  admits  the  fame  to  the  knowledge  of  an  aflize."  The  verdift  was, 
"  Finds  it  not  fufficiently  proven  by  the  witnefles,  that  the  pannel  is  art  and 
part  of  the  breaking  of  the  prifon ;  and  therefore  aflbilzies  him/*  MS.  Abft  iii. 
p.  258.  "which  (fays  the  Abridger)  they  have  done,  not  adverting  to  the  dc- 
«  fign  of  the  interlocutor,  but  fuppofing  that,  for  making  him  art  and  part, 
«  it  was  ncceflary  to  prove,  that  he  had  concurred  in  the  breaking.  I  remem- 
"  ber  this  verdift  did  furprife  the  purfuer's  procurators  ;  and  therefore  Mr 
«  William  Moir,  who  is  one  of  them,  is  marked  protefting  for  an  affize  of 
"  error.  The  verdift  is  not  unanimous,  but  by  plun^lity  of  voices.'*  MS. 
Abft.  iii.  259.  This  cafe  is  taken  notice  of  by  Mackenzie,  tit.  Breaking  of 
prifon^ 
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N^  J4.  p.  64.    Cafe  of  Mufchst^  1720.     Murder. 

A  ftrange  and  (hocking  fequel  to  Mufchct's  cafe,  is  that  of  James  CampbelT 
of  Burnbank,  21ft  March  1721.  He  was  indiaed,  at  the  inftance  of  the  Ad- 
vocate, for  rape,  violence,  falfchood,  and  an  attempt  to  poifon,  or  being  art 
and  part  in  thefe  crimes ;  in  fo  far  as,  having  conceived  a  deadly  malice  againft 
Margaret  Hall,  wife  to  Nieol  Mufchet  of  Boghall,  and  having,  together  wittl 
him,  hatched  a  moft  wicked  and  villanous  defign  of  bereaving  her  of  her  hd* 
nour,  reputation,  and  chaftity,  and  even  of  her  life,  he,  in-  execution  of  his 
horrid  defigns j  did  agree  with  the  faid  Nicol  Mufchet,  for  the  fum  of  L.  50^ 
for  procuring  him  two  depofitions  or  affidavits  of  the  whorifh  practices  of  the 
faid  Margaret }  or,  .which  is  the  fame  thing,  agreed,  that  the  fum  of  L.  50^ 
which  he  pretended  to  be  owing  him  by  tlie  fiiid  Nicol,  fliould  not  be  demand- 
ed or  paid,  until  he  fhould  procure  two  fuch  depofitions  j  though  at  the  time 
he  knew  no  fuch  praftice,  and  had  no  legal  evidence  thereof  againft  her  • 
which  agreement  is  vouched  by  an  obligation  under  his  hand,  lodged,  with  o- 
ther  writings^  in  the  clerk's  hands :  Likeas  the  faid  Margaret,  having  fufpefted 
he  had  bad  defigns  againft  her,  refolved,  for  that  and  fome  other  rcafon^  to 
retire  to  the  country  j  and  he  having  notice  thereof,  did  go  to  a  houfe  where 
the  faid  Margaret  was,  at  leaft  where  a  carrier  was  with  whom  flic  was  to  go 
to  the  country,  and  did  endeavour  to  prevail  with  the  faid  carrier,  by  giving 
him  money,  or  otherwife,  to-  delay  his  departure  for  fome  time^  pretcnding^ 
he  had  fomcthing  to  fend  along  with  him ;  and  the  carrier  having  accordingly 
ftaid  for  fome  time,  an  arreftment  was  ufed  againft  the  (aid  Margaret  and  her 
goods^  as  alfo  againft  the  carrier  and  his  horfes :  notwithftsmding  which^ 
the  carrier  came,  and  got  away  with  the  faid  Margaret :  he  the  pannel  did  that 
night,  along,  with  a  writer  in  Edinburgh  of  his  acquaintance,  go  to  the  town 
of  Linlithgow ;.  zxkd  having  gone  into-  the  houfe  where  (he  and  the  carrier 
were,  he,  on  pretence  of  a  warrant  from  a  juftice  of  peace,  arrefted  the  (aid' 
Margaret  on  certain  falfe  and  injurious  pretences,  and  threatened  to  put  her 
in  gaol,  if  (he  did  not  return  with  him  to  Edinburgh.;  and  (he  being  intimi- 
dated by  liis  menaces,  did  return  to  Edinburgh  next  day,,  and  went  to  the 
houfe  of  where,  the  better  to  cover  his  malicious  intentions,  he  pre- 

tended to  ufe  her  civilly,  and  that  he  was  to.  ad  the  part  of  an  amicable  comu 
pounder  of  differences  between  her  hu(band  and  her ;  but  (he  ftill  fufpcSinr 
^s  evil  defignsj^  found  means  to.  retire,  to  Boghall  j  (rom  whence,  it  appears 

by 
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by  the  faid  Nicol  Mufchet's  declaration,  fhe  was  induced  to  return  again  to  E* 
dinburgh  by  his  the  pannel's  means  and  inftigation  j  and  fome  time  thereafter, 
in  profecution  of  his  wicked  purpofes,  he  and  the  faid  Nicol  having  found 
means  to  bring  the  feid  Margaret  late  in  the  evening  into  a  houfe  in  the  Ab- 
bey, where  they  and  their  accomplices  were,   and  had  prepared  every  thing 
Tieceflary  for  their  villanouts  defigns,  he  did  there  drink,  and  make  the  did 
Margaret  drink  ftrong  brandy-poflet,  or  other  intoxicating  liquor  ;  and  lie  was 
^t  the  time  feen  to  have  a  little  glafs  or  vial  in  his  hand,  containing  fome  kind 
of  Hquid,  which  he  dropped  into  the  drinking  glalSes,  at  leaft  into  the  faid 
Margaret's,  pretending  It  was  Stockton's  drops ;  and  this  having  made  her 
fall  afleep,  or  become  infenfible,  he  and  his  accomplices  put  her  to  bed,  and 
fome  man  with  her,  other  than  her  own  hulband ;  and  there  he,  or  they,  did 
call  in  witneffes  he  had  prepared  for  fliat  purpofe,  and  fliowed  them  the  faid 
Margaret  in  bed,  and  a  man  with  her,  not  her  hulband,  who  villanoufly,  in 
their  fight,  either  was  debauching  her,  or  endeavouring  to  perfuade  them  he 
was  doing  fo,  by  the  pofture  he  was  in,  and  the  motions  he  made ;  and  he 
did  at  the  fame  time  ihow  the  witneffes  he  had  prepared  for  the  faid  Nicol  a 
bed  in  another  room^  and  defired  them  to  obferve  what  they  faw,  becaufe 
they  might  be  called  upon  to  give  evidence  of  it  before  fome  judge ;    and  in 
order  to  fatisfy  them  fully,  that  the  woman  thus  fhown  to  them  m  bed  was 
tlie  wife  of  the  faid  Nicol,  be  again  carried  them  into  the  room  where  Ihe 
was,  after  awaking  her  out  of  the  fleep  or  ftate  of  infenfibility  into  which  fhe 
had  fallen ;  and  upon  her  complaining  of  the  treatment  fhe  had  received,  he 
had  the  impudence  to  fay,  that  .the  witneffes  were  brought  in  to  fee  what  fort 
of  woman  fhe  was  :    Likeas,  in  confequence  of  thefe  wicked  proceedings,  a 
fummons  of  divorce  was  raifed  and  executed  againft  the  faid  Margaret,  at  the 
inflance  of  the  faid  Nicol,  and  he  the  pannel  did  employ  a  procurator  in  Ediiv- 
burgh  to  carry  on  the  procefs ;  and  being  by  him  advifed  the  grounds  of  it 
were  narrow  and  fufpicious,  he  defired  it  might  be  continued  till  further  in,- 
quiry  fhould  be  made  ;    and  accordingly,  in  further  profecution  of  his  mali- 
cious intentions,  he  did  offer  rewards  to  fcveral  perfons  if  they  would  give  in- 
formation, of  lewd  praftices  againfl  the  faid  Margaret :  Likeas  he,  with  the  faid 
Nicol,  and  their  accomplices,  judging  their  wicked  proceedings  could  not  have 
the  wifhed-for  effeft,  did  carry  his  defign  further,  framing  a  hellifh  projed  of  be- 
reaving the  faid  Margaret  of  her  life  j  and  for  that  purpofe,  without  any  real 
caufc  or  occafion,  did  agree  to  perfuade  the  faid  Margaret,  for  certain  fmiulate 
and  feigned  reafons,  to*  undergo  a  courfe  of  mercury,  that  during  that  time 
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he  and  his  acompliccs  might  have  an  opportunity  to  deftroy  her,  by  affording 
her  ftrong  liquors,  cold  water,  or  other  things  unfit  for  perfons  under  faliva* 
tion  ;  and  accordingly  he  did  employ  an  apothecary  to  put  the  faid  Margaret 
under  a  courfe  of  mercury,  on  certain  fiftitious  pretences,  by  which  the  ^aid 
apothccar)^  was  deceived ;  fuch  as,  that  the  faid  Nicol  was  then  pox*d,  and 
might  have  poxed  the  faid  Margaret  his  wife  }  which  pretext  was  falfe  and  li- 
mulate,  and  cannot  be  made  appear  to  be  true ;  and  the  panncl  told  the  faid 
apothecary,  that  the  faid  Margaret  was  of  a  ftrong  conftitution,  and  advifed 
him  to  give  her  a  confiderable  quantity  of  the  medicine  :  Likeas,  when  the 
faid  Margaret  was  under  this  courfe,  which  lafted  about  a  month,  he,  or  at 
leaft  the  faid  Nicol,  and  their  accomplices,  did,  from  time  to  time,  drink  bran- 
dy, or  otlier  ftrong  liquors,  with  the  faid  Margaret,  plainly  in  order  to  deftroy 
her ;  and  he  and  his  accomplices  were  at  pains  to  prevent  a  difcovery  that 
there  was  no  occafion  for  her  undergoing  fuch  a  courfe ;  and  at  firft,  when  (he 
fcrupled  to  begin  it,  he  threatened  to  dart  a  knife  into  her  if  fhe  did  not  com- 
ply :  All  which  crimes  and  hellifli  intentions  were  committed  and  executed  by 
a  continued  trad  of  wickednefs,  carried  on  to  the  time  of  the  horrible  mur- 
der  of  the  faid  Margaret ;  and  which  are  the  more  aggravated  againft  him  the 
pannel,  that  by  thefe  proceedings  he  did  alienate  the  afFedions  of  the  faid  Ni- 
col from  his  wife,  and  thereby  gave  rife  to  the  impious  murder  j  and  from  the 
faid  Nicol's  acknowledgement,  emitted  in  prefence  of  the  court  and  jury  du- 
ring his  trial,  there  is  great  reafon  to  believe  he  the  pannel  had  a  dired  hand 
in  carrying  on  every  circumftance  of  the  contrivance  of  her  unhappy  death  : 
All  which,  or  any  part  thereof,  or  his  being  art  or  part  of  any  of  the  crimes 
or  fads  above  mentioned,,  being  found  proved,  he  ought  to  be  punifhed  with 
the  pains  of  death,  and  confifcation  of  moveables  ;  or  at  leaft  ought  to  be  de- 
clared infamous,  incapable  of  all  truft  or  office,  and  otherwife  punifhed  in  his 
perfon  and  efFcds. 

The  court  found  the  feveral  articles  of  the  indidment,  or  that  the  pannel 
is  guilty  art  and  part  of  any  one  of  them  feparatim^  relevant  to  infer  an  arbi- 
trary punifhment  J  and  repelled  the  defences. — ^The  jury  found  it  proved,  That 
the  obligation  libelled  on,  granted  by  the  pannel  to  Nicol  Mufchet,  was  writ- 
ten  and  fubfcribed  by  him  the  pannel ;.  and  found  it  proved,  lliat  he  is  guilty 
art  and  part  of  the  machination,  as  libelled  and  perpetrated  in  a  houfe  in  the 
Abbey  againft  Margaret  Hall  ^  and  found  it  proved.  That  he  is  guilty  art  and 
part  of  raifing  the  fummons  of  divorce  as  libelled  ;  as  alfo  found  it  proved. 
That  the  pannel  procured  a  juftice-of-peace  warrant  againft  the  faid  Marga- 
ret 


N^  34*  ADDITIONS    and    NOTES.  741 

ret  upon  a  felfe  information,  and  that  he  caufed  execute  the  fame  againft  her 
at  Linlithgow,  and  brought  her  back  to  Edinburgh. 

The  court  declared  the  pannel  to  be  infamous,  and  incapable  of  bearing  or 
enjoying  any  public  office,  and  banifhed  him  to  his  Majefty's  plantations  in  A- 
merica,  never  again  to  return  to  this  part  of  Great  Britain  j  siid  ordained  him 
to  remain  in  prifon  till  an  opportunity  offered  for  his  tranfportation,  and  bond 
be  given,  under  the  penalty  of  L.  200  Sterling,  to  report  a  certificate  to  the 
clerk  of  court  of  his  being  there  landed ;  and  in  cafe  the  pannel  return,  and 
be  found  thereafter  in  Scotland,  required  all  flierifFs,  and  other  officers  of  the 
law,  to  apprehend  his  perfon  whcrc-ever  he  can  be  found,  and  thereafter  com- 
mit him  prifoner  to  the  next  fure  prifon,  and  from  thence  to  be  tranfportcd 
from  flieriff  to  fheriff,  until  he  is  brought  to  Edinburgh,  and  there  to  be  com- 
mitted prifoner  to  the  tolbooth,  therein  to  remain  during  life. — Abridg. 

N^  36.  p- 66.     Cafe  of  Colonel  Charterisy  1723.     RapCj  ^c. 

July  6.  1602,  James  Cheyne  was  indifted  for  ravilhing  Marion  Cuck. 
Obj.  She  being  now  of  age,  the  purfuit  could  only  be  at  her  own  inftance, 
and  Ihe  ought  to  be  prefent.  It  could  not  be  fuftained  at  the  Advocate's  in- 
ftance,  in  refpeft  it  is  not  raifed  in  his  name,  or  with  his  concurrence,  ^nf 
She  is  excufed  by  the  Juftice,  in  refped  of  teftimonials,  [certificates],  bear- 
ing her  to  be  in  child-bed^  2 Jo,  The  father  has  fufficient  intcreft  to  purfuc 
this  great  injury  done  to  his  daughter,  though  Ihe  be  of  age.  3//0,.  Though  the 
Advocate  was  not  purfuer  at  the  beginning,  yet  he  is  in  the  wakening,  [revivor"]. 
—The  Judice  fuftained  procefs  at  the  father's  inftance.     MS.  Abft.  i.  209.  ' 

Alledged  for  the  pannel.  No  procefs  ;  feeing  he  offers  to  prove,  that  if  he 
had  any  dealing  with  the  faid  Marion,  it  was  with  her  confent ;  and  for  verify, 
ing  thereof,  offers  to  prove,  that  (he  ftaid  in  his  houfe  for  many  days  at  full 
liberty,  and  might  have  gone  where  ftie  pleafcd ;  more  efpecially  as  there  was 
no  reftraint  upon  her,  as  his  houfe  is  within  a  little  fpacc  of  her  father's, houfe,. 
and  he  the  pannel  was  from  home  for  many  days. 

Anfwered,  Ought  to  be  repelled,  in  refpeft  of  the  dittay.  The  Juftice  re- 
pelled the  defence  with  advice  of  his  affeffors. — Nota^  male  judicatitm. — No* 
ta,  I  find  mention  made  of  affeffors  frequently,  though  not  marked  in  the  a/- 
ria^  or  federunt.  The  proof  offered  was,  a  horning  againft  the  pannel,  and  a 
fentence  of  the  prefbytery  of  Deer,  for  the  faid  ravifliment. — ^llie  affyze 

cleanfed 
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clcanfed  him  of  the  rape,  but  fyicd  him  of  adukery  with  her.    MS.  Abft. 

!•  209.  210. 

Many  commentators  maintain,  that  ftuprum  violentum  was  not  capital  by 
the  CivH  law,  but  only  puniflied  pxna  legis  yuiU  de  r/,  which  was  depor- 
tatio.  This  is  the  reafon  why  in  moft  cafes  of  rape  it  Is  pleaded,  that  there 
was  no  abdudion  or  carrying  from  place  to  place.  See  Ma^k.  tit.  Ravijhing^ 
and  Rovft.  notcs^ 

^"^  39*  P-  7*'     ^^^  ^f  ^^^  Macleod^  1727.    Forgery. 

April  I.  1555.  William  Lauder,  Thomas  Fotheringham,  and  Robert  Md- 
viU,  were  indided,  Lauder  as  principal,  the  other  two  as  acceflbries,  in  coun- 
terfeiting a  difcharge  from  Francis  Gsefar  an  Italian,  for  fifty  gold  crowns  of 
-the  fun.  It  was  found  fsdfe  and  feinzied  by  decree  of  the  Lords  of  SefSoUi 
The  pannels  came  in  ^^H,  The  whole  narrative  of  die  procedure  is  in  Latin, 
as  alfo  the  fentence,  which  is  as  follows  :  ^^  Qu^  quidem  voluntatem  idem 
^*  Juftitiarius  deputatus,  pro  tribunali  fedens,  dedaravit,  et  pro  fuo  decreto 
<*  publice  pronuntiavit,  viz.  Quod  dift.  Gulielmus,  Thomas,  ct  Robertus, 
"  pro  perpetuo  infames  habeantur ;  in  teftes  vel  probationem  nuUatenus  reci- 
.<^  piend.  in  pofterum ;  jiec  unquam  dignitate,  officiis,  aut  faonoribus,  in  judi- 
^^  cio  vel  extra,  aliquatenus  gaudebunt;  illofque  tanquam  exuL  a  regno  remo- 
**  verc,  ct  ad  eundem  minime  reverti  abfque  licentia  S.  D.  N.  Reginas ; 
^^  et  quod  omnia  fua  bona  ufus  iusc  Sereiiiii&niae  Majeitatis  efchetabuntur. 
MS.  Abft.  i.  25.  26, 

May  18.  1556.  Andrew  Drummond,  convifted  pf  forging  a  charter,  was 
punifhed  with  the  lofs  of  his  right  hand,  and  perpetual  banifliment.  The  fen- 
tence is  in  Latin.  MS.  Abft.  i.  29. — Same  punifhment  is  infiiSed  in  many  o- 
ther  cafes.  MS.  Abft.  1.  32.  41.  77.  89.  91. — ^The  firft  inftance  of  a  capital 
punifliment  for  this  crime  Is  ift  March  1579 ;  and  in  April  1580  a  capital  pu- 
niftimcnt  is  again  infliflied.  MS.  Abft.  i.  108.  177. — And  again  8th  February 
1597.     And  again,  by  advice  of  parliament^    31ft  May  1650.     MS.  Ab(L 

i-  445- 

February  ip.  1596.  Robert  Waldgrave,  the  King's  printer,  was  indided 

for  the  treafonable  crime  of  vitiating,  adulterating,  and  altering,  an  ad  of 
parliament.  He  declared  on  faul  and  confcicnce  he  was  innocent;  and 
if  any  error  happened,  It  was  owing  to  the  perfon  who  brought  him,  the 
copy,  ^ho,  he  believed,  was  the  Clerk  Regiftcr's  fervant  j   for  he  printed  it 

juft 
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jTift  as  he  got  it :  but  he  call  himfelf  on  the  King's  will. — ^The  JU17  found  him 
guilty.     MS.  Abft.  i.  17K 

N^  43.  p.  80.  Cafe  of  Macadam  and  Long^  i73S*     yMftifiabl^  homicide. 

After  this  (Dec.  20.  1735*)  they  preferred  a  petition  to  the  court,  narra- 
ting the  procedure  againft  them  before  the  judge-admiral,  his  fentencc  againll 
them,  and  the  judgement  of  the  jufticiaryy  fufpending  it ;  and  praying  a  war* 
rant  for  their  liberation,  "  feeing  they  could  not  then  be  faid  to  be  detained 
in  order  to  trial,  they  having  been  already  tried,  and  the  inilancc  pcrilhed.'* 
The  court  ordsdned  this  petition  to  be  anfwered  by  the  Advocate.  His  Lord- 
fhip  gave  in  a  fliort  anfwer,  bearing,  **  It  does  not  appear  to  his  Majefty's  Ad- 
vocate, to  be  his  duty  oh  vindi^ampublicam  {mthcr  to  purfue  the  petitioners 
for  a  capital  punifhment ;  and  therefore  he  has  no  objection  to  the  Lords  doing, 
on  this  petition  as  to  their  Lordfhips  ihould  feem  juft."  Upon  this  the  court 
ordained  them  to  be  let  at  liberty,  on  their  finding  fecurity,  each  to  the  extent 
of  300  merks,  that  they  (hould  anfwer  to  any  criminal  libel  that  Ihould  be  ex- 
hibited againft  them  before  this  court  within  fix  months  from  the  date  of  the 
bail-bond,,  at  the  inftance  of  his  Majefty's  Advocate,  for  the  crimes  mentioned 
in  the  petition. 

The  trial  of  Macadam  and  Long,  that  of  William  Hunt  in  17  Hr  and  that 
of  Scot  and  Macpherfon  in  171 2,  were  laid  before  the  Houfe  of  Peers,   in. 
confequence  of  an  order  23d  March  1737,  and  printed  in  confequen^e  o£ 
another  order  19th  April  1737*    The  trial  of  Macadam  and  Long  had  been: 
before  printed  at  Edinburgh  in  1736. 


N«  48.  p.  88;  Cafe  of  Macpherfon^  1743.     Theft. 

It  was  argued  for  the  pannel,  "  That  by  the.Mofaical  law,  theft  was  not  ca- 
pitally punifhed.**  ^nf.  "  Though  it  is  true,  that  by  the  Mofaical  law,  theft 
was  not  fo  fcverely  punifhed  as  it  fince  is  by  the  laws  of  other  nations  j  yet  that 
law  is  not  binding  on  us ;  becaufe  it  was  adapted  particularly  to  the  genius 
and  conftitution  of  the  Jewifh  nation,  where  thieving  was  by  no  means  com- 
mon. It  was  none  of  their  predominant  vices  ;  and  therefore  mofl  wifdy  the 
punifhment  was  not  made  very  fevere  ;  efpecially  as  there  was  among  the 
Jews  a  greater  communio  Bonorum  than  obtained  in  otlier  countries.     Punifh- 

mente 
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ments  are  always  to  be  made  heavier  or  lighter  according  to  the  prevalency  of 
the  crime  in  the  country  to  which,  the  laws  are  given ;  .  and  therefore  it  can 
fcarcely  be  faid,  that  any  puniftiment  is  too  fevere,  becaufe  the  fame  crime  may 
perhaps  meet  with  a  gentler  one  in  another  nation  :  And  of  this  there  can  be 
no  ftronger  example  given  than  from  the  Mofaical  law  itfelf,  which  puniflled 
capitally  certain  crimes  amongft  the  Jews,  becaufe  the  peace  and  quiet  of  the 
country  demanded  it,  and  the  conftltution  of  the  people  led  them  to  commit 
them,  which  would  in  Scotland  meet  with  a  very  flight  cenfure  ;  Deut.  xxi.  i8. 
xxii.  13.  Many  more  inftances  could  be  given ;  but  thefe  are  fuiBcient  to 
fliow,  that  there  is  no  arguing  from  the  penal  laws  of  one  country  to  thofe  of 
another.  And  if  the  laws  of  any  other  country  were  to  be  regarded  in  this  miat- 
ter,  it  would  be  mod  natural  to  confider  the  laws  of  our  neighbouring  nation, 
where  it  is  well  known  horfe-ftealing  is  capitally  puniflied."  It  was  replied  for 
the  pannel,  "  That  it  Is  an  opinion  received  by  fomc  of  the  mofl:  eminent 
^aw7ers  and  divines,  that  the  judicial  law  of  the  Jews,  with  refpedt  to  the  pu- 
nifliment  of  crimes,  is  perpetual  and  unalterable.  To  prove  this,  many  au- 
thorities might  be  adduced  for  the  pannel ;  but  inftead  of  mentioning  a  great 
many,  he  Ihall  only  appeal  to  the  learned  Grotius^  De  jure  belli  et  pads  ; 
where  he  fays,  "  Eft  autem  valde  probabilis  Scoti  fententia  fas  non  cfle  quem- 
**  quam  ad  mortem  damnare,  nifi  db  delifta  quae  lex  per  Mofem  data  morti 
"  punivit,  additis  duntaxat  aut  quae  his  funt  paria  reda  aeftimatione ;  neque 
"  enim  videtur  notitia  divini  voluntatis,  quae  fola  animum  tranquillit,  aliunde 
"  in  hoc  negotio  tam  gravi  haberi  pofle,  quam  ex  ilia  lege  quae  certe  mortis 
**  poenam  in  furem  non  conftituit.** 

It  is  faid  in  the  information  for  the  pannel.  That  the  jury  had  recommended 
him  to  mercy.  This  muft  have  been  done  verbally ;  for  the  verdiQ:  recited  in 
his  information  fays  nothing  of  it. 

In  177 15  a  lingular  cafe  enough  came  before  the  court  of  feflion,  in  which 
tliere  was  occafion  to  confider  what  authority  the  law  of  Mofes  ought  to  have  in 
Chriftian  countries.  On  the  12th  Oftober  1769,  w^hile  John  Wilfon,  a  for- 
mer in  Mid-I.othian,  with  his  fon  and  fcrvants,  were  bufied  in  binding  (heaves, 
and  loading  carts  with  them,  in  order  to  get  in  the  crop  of  a  large  field  of 
peafe  and  beans,  a  number  of  people,  men,  wome'n,  and  children,  entered  it 
for  the  purpofe  of  gleaning,  or  gathering,  as  it  is  called.  Wilfon  being  afraid 
they  would  not  only  glean  but  pilfer,  ordered  them  to  get  away ;  but  they 
would  not,  infifting,  that  they  had  a  right  to  do  what  they  propofed  Upon 
iliis  a  fcuffle  enfued,  in  which  one  of  the  women  was  much  hurt.     She  profe- 

ciited 
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CQted  Wilfon  before  tlicfheriff  of  the  county  for  damages  :  and  he  brought  a 
counter  procefs  againft  her,  and  many  of  her  companions,  before  the  fame 
judge,  complaining,  that  a  riotous  attack  had  been  made  by  them  upon  his 
property ;  and  concluding  for  damages  and  punifhment.  The  fheriff  allowed 
a  proof  to  both  parties ;  and  upon  advifxng  it,  difmiffed  the  woman*s  com- 
plaint ;  and  in  the  other,  he  fined  fomc  of  the  defenders  in  10  s.  Sterling  each 
to  the  fifcal,  and  decreed  them  to  pay  as  much  to  Wilfon ;  three  <rf  them,  of 
whom  the  woman  that  had  been  hart  was  one,  he  ordered  to  be  imprifoned 
for  fix  days.  She,  and  fome  others,  againft  whom  this  judgement  had  paffed, 
brought  it  before  the  court  of  feffion  by  fufpenfion  ;  and  the  Lord  Ordinary 
reverfed  the  judgemem  of  liie  Sheriff:  but  upon  a  reclaioik^g petition  and  an^ 
fwcrs,  t!ie  Lords  reverled  the  judgement  of  the  Ordinltry.  The  cafe  was 
circumftantial  in  ibtne  meaibre  i  and  it  was  mnch  difputed  between  the  parties, 
whether  it  appeared  from  the  evidence  that  tlicre  had  been  any  pilfering.  But 
the  court,  it  is  informed,  went  upon  the  general  principle.  That  the  poor  had 
no  right  to  glean  or  gather ;  and  that  the  pra^ice  ought  to  be  difcouraged,  be* 
caufe  of  the  opporti^nrties  it  affords  for  pilfering. 

The  argument  for  the  poor  people,  upon  the  general  point,  was  laid  upon 
the  precept  in  Leviticus  xiK.  9,  ^  When  ye  reap  the  harveft  of  your  land,  thou 
fliak  not  wholly  reap  the  comers  of  thy  field,  neither  (halt  thou  gather  the 
gleanings  of  thy  harveft.  And  thou  flialt  not  glean  thy  vineyard,  neither 
fhalt  thou  gather  every  grape  of  thy  vineyard;  thou  (halt  leave  them  for 
the  poor  and  ftranger^**  Anpwered^  "  The  particular  inftitutions  of  the 
law  of  Mofes,  unlefs  where  adopted  by  the  legiflature  here,  arc  no  more  bind- 
ing upon  a  fubjeft  of  Scotland,  and  of  no  greater  authority  in  determining  any 
matter  of  civii  right  in  Scotland,  than  the  laws  of  Japan,  or  any  other  foreign 
country.  And  though  it  wereeafy  to  fliow,  that  many  of  its  inftitutions,  al- 
though, no  doubt,  wifely  adapted  to  the  particular  fituation  and  difpofitions 
of  the  people  to  which  they  were  addrefled  ;  yet  if  applied  to  men  of  oppofitc 
genius,  or  placed  in  fituations  of  fociety  widely  different,  would  be  highly 
ruinous  and  improper.  To  oblige  the  induftrious  farmer  to  leave  the  corners 
of  his  field  unreaped,  in  order  to  fupport  the  idle  and  diffipated  who  will  not 
work,  would  make  but  a  bad  encouragement  to  agriculture.  If  the  whole 
land  in  Scotland  was  to  be  left  untilled  every  feventh  year,  as  another  precept 
in  the  Jewifh  law  commands,  it  is  plain  that  a  famine  could  not  be  far  off;  and 
if  the  fame  period  was  to  bring  about  a  general  releafe  of  debts,  which  is  alfo 

•  5  B  ^  commanded 
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commanded  there,  it  is  not  difficult  to  perceive,  that  commerce  and  cr^t 
would  foon  be  at  an  end.*' 

Replied  J  "  It  is  believed  to  be  the  pradice  in  every  quarter  of  the  globe^ 
after  a  field  is  reaped,  to  leave  the  gleaning  for  the  poor  and  the  ftranger» 
Such  is  the  exprefs  command  of  the  word  of  God,  and  fuch  is  the  praflice  of 
every  perfon  of  humanity.  Many  paffages  are  to  be  found  in  fcripture  where 
the  gleaners  are  mentioned,  particularly  in  the  celebrated  cafe  of  Ruthf 
which  fliows,  that  the  command  in  the  paffage  above  quoted  had  always  been 
obferved  in  the  early  ages.  If  one  has  had  the  inhumanity  to  tranfgrefs  this 
pofitive  command  of  the  fupreme  legiflator,  he  comes  with  a  bad  grace  indeed 
to  demand  pains  and  penalties  againft  thofe  who  have  done  no  more  than  what 
they  are  authorifed  to  do  by  the  book  which  is  pointed  out  to  them  as  the  rule 
of  their  lives  and  adions.  They  confefs  they  are  not  cafuifts  enough  to  he 
able  to  difcovcr  why  this  precept  ftiould  not  be  extended  to  every  nation  which 
profeffes  to  believe  in  the  word  of  God.  The  command  i&  founded  in  wifdom 
and  humanity  \  in  wifdom,  that  nothing  may  be  lofl;  and  in  humanity,  that 
the  poor  may  be  able  to  pick  up  fome  fmall  pittance,  which  no  farmer,  would 
think  worth  his  while  to  employ  his  fervants  to  gather.  And  they  do  confefs 
further,  that  they  can  fee  no  rcafon  for  putting  the  laws  of  God  in  conipari- 
fon  with  the  laws  of  Japan,  becaufe  fome  of  its  precepts  are  more  peculiarly 
applicable  to  the  nation  for  which  they  were  fpecially  intended :  but  whera 
circumftances  do  not  alter,  the  refpondents  do  maintain,  that  they  ought  aK 
ways  to  have  the  greateft  weight  in  every  Chriftian  country.*' 

Fx>r  WilfoTiy  Blair.     Alt.  Ch.  Haj. 


N^  52.  p.  98.      Cafe  of  fVallace  and  Ferres^  1747;     Rape  capitally  pu^ 
nijhed. 

Feb.  20.  1650,  William  Macrie,  a  foldicr,  indiSed  for  forcing  and  ravifh- 
ing  Margaret  Caltman,  a  poor  lame  bedrid  lafs..  The  affize  found  him  guilty. 
Decollate  1.  e,  beheaded.     MS.  Abft.  i.  444. 

In  the  information  for  Wallace  and  Ferres,  it  is  faid,  •*  In  the  whole  books 
of  Adjournal,  where  all  forts  of  crimes  are  coUefted  together,  they  have  riot 
been  able,  after  the  moft  diligent  fearch,  to  find  above  five  accufations  of 
lapes,  and  not  one  example  of  the  crime  ever  being  found  proven."  Macrie's 
cafe,  and  fome  others,  infra^  p.  756.  Ihow  this  to  be  a  miftake.  It  might,  how- 
ever. 
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ever,  have  been  faid,  that  in  no  cafe  has  the  cringe  been  found  proved,  in 
which  nothing  but  fair  force  (if  I  may  ufe  the  exprcfEon)  was  exerted.  In 
Macrie*8  cafe,  the  woman  was  not  able  to  refift ;  in  the  cafes,  infra,  p.  756.  the 
girls  were  infants,  or  but  juft  paft  pupiOarity.  In  this  cafe,  the  woman  was  ma- 
ftered  by  blows :  befides,  the  ravifhers  were  two  to  one :  and  therefore  they 
were  juftly  condemned. 


"N®  55.  p.  100.     Cqfe  of  Living ftofiCy  1749.     Murder. — Minority. 

At  the  circuit-court  held  at  Lauder,  Nov.  13.  1493.  "Quo  die,  Thomas 
*'  Gothraftone,  juvenis,  in  judicio  fatebatur  interfexionem  Johannis  Smyth, 
**  filii  Thome  Smyth  :  quapropter  ordinatur  per  jufticiar.  vicccomes  Dominus 
**  de  Corfby,  ad  hoc  jurat-  affligcre  eundcm  Thomam  Gothraftone,  prohujufd. 
^*  interfecc.  apud  ecclefiam  de  Ligercwod,  in  cujus  parochia  difta  interfeccio 
*<  fuit  commiffa,  in  die  folemni,  ufque  ad  effufionem  fanguinis,  quia  diftus 
<«  Thomas  Gothraftone  commifit  diftam  interfeccionem  in  o^enio,  et  in  hac 
•*  3etate  non  poterat  ad  mortem  pro  crimine  juftificari.*'  Record  in  libr. 
'  Feb.  3.  1556,  Robert  Barclay  and  David  Mackay  were  indided  for  the 
llaughtcr  of  John  Clerk.  His  prolocutor  pleaded,  "  That  he  ought  not  to 
pafs  to  the  knowledge  of  an  affize,  becaufe  he  is  minor,  and  of  lefs  age,  ndt 
being  twenty-one  years,  as  may  be  feen  by  infpedion  of  his  face.**  u^nf 
"  That  he  is  of  age  ;  and  though  he  were  not,  yet  ought  to  pafs,  in  refpcfit 
he  is  an  able  man  of  perfoun,  and  outwith  the  Queen's  proclamation.**  The 
haill  aflyze  has  conviftit  and  fylit  the  faid  Robert  Barclay  of  the  flaughter  of 
John  Clerk  he  his  own  confeffions  j  and  as  to  the  punifliment  and  execution  of 
him,  refers  to  the  interlocutor  of  the  judge  anent  his  age.     MS.  Abft.  i.  ^^. 

June  17.  1 557 J  John  Pearfon,  a  minor,  convided  of  flaughter,  only  ba- 
nilhed.     MS.  Abft.  i.  37. 

Aug.  23.  156 1,  James  Guild  was  indifted  for  theft.  Alledged  by  his  pro- 
locutor, "  He  could  not  pafs,  &c.  becaufe  he  was  minor,  not  18  years  add; 
^doy  That  he  is  deaf ;  3//0,  That  he  is  fubducd  by  an  malevolent  humour, 
which  he  derives  frae  his  progenitors,  of  tedium  vita^  fwa  [foj  that  he  b 
maire  [morej  defirous  to  die  than  live.**  The  Juftice  finds,  That  the  fame 
matter  fliould  pafs,  &c.  notwithftanding  any  alledgeance,  becaufe  of  the  prac- 
tice feen  of  before. — ^Proteftit  Sym,  i.  e.  appealed.  The  aiSze  fylit  him.  MS. 
Abft.  i.  50. 

5  B  ^  Odober 
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Oftober  2 1 .  1 564,  Elliot  of  HorfelichiD,  and  five  others,  were  indited  for 
the  flaughtcr. of  David  Scot  of  Haffendcn.  Elliot  was  difcharged  becaufe  of 
nonage.    On  the  margin  is  marked  (puer). 

Auguft  6.  1605,  Archibald  Maxwell  of  CowhiO,  and  hU  fon»  mcti&ed  for 
the  flaughtcr  of  Maxwell  of  KirkhilL  Alledgcd  for  the  fon,  « IJe  was  not  paft 
twelve  years  of  age,  and  fo  non  capax  dolL"  jinf.  "  Ought  to  be  repelled 
as  no  ways  relevant  to  ftay  the  matter  being  put  to  the  knowledge  of  an  affize  j 
for  all  things  in  faft  may  be  tryit  be  the  aflize  :  and  ejio  he  had  been  minor,  it 
proves  no  hnpunithj  the  faft  being  committed  in  manner  libeHed/'-— *The  Ju- 
ftice,  rwtwithftanding  the  alledgeanee,  fuftain*  proceis,  and  remits  to  the  af- 
fize to.  take  cognifaoce  of  his  age,  if  they  think  expedient.  After  the  aflize 
was  fworn,  the  defence  of  nonage  was  again  pleaded  :  and  he  ^'  being  exami- 
ned as  to  liis  age,  declared  he  was  not  above  twenty-five  years  j  and  fo  confe* 
quently  was  not  four  when  the  fa£t  was  committed,  being  m  awKO  1583.**' 
The  aflize  clcngcd  Archibald  Maxwell  of  the  crimes  libelled,  but  fyled  Wil- 
liam Us  fon  of  (hooting  of  }iagbuts  within  a  ipear's  lengtfai  of  his  father's, 
houfe  J  and  that  he  was  then  within  fourteen  years  of  age.    ^MS.  i.  224*  225. 

March  1701,.  William  Frafijr,  Thomas  DuS,  WilKam  Miller,  and  Alexan- 
der Anderfon,  were  tried  for  houfebreakin^  and  theft.  The  libel'  was  found 
relevant  againft  Frafer  and  Anderfon  to  infer  the  pains  of  death  j  but  only  aa 
arbitrary  punifliment  againft  Duff  and  Millar,  "  in  regard  that,  by  their  coa- 
fefiion3>  and  ocular  infpedion,  they  appeared  to  be  under  age  J' 


N**  56,  p.^  120.     Cafe  of  Beggs^  17 S^*     Bejtiality.. 

February  1650,  a  man  for  this  crime  was  condemned  to  be  worryt  at'  a, 
Sake,  and  his  body  to  be  burnt  early  in  the  morning.     MS,  Abft.  i.  445. 

Feb.  2.  1653,  Margaret  Rany  was  indiftcd  for  beftiaKty  or  buggery.  The 
indidtment  bears,  ''  That  flie  was  a  hermaphrodite^  both  male  and  female,, 
but  had  the  ufe  and  ftrength  of  the  mafculine  fex,  and  committed  beftiality 
with  a  gray  mare.'*— She  was  fotmd  guilty,  both  in  refpeft  of  her  own  con- 
feflion,  and  of  the  depofitions  ;  which  laft  are  not  recorded.  She  was  fenten* 
ced  to  be  ftrangled,  and  then  burnt  to  aflics  j  and  the  court  ordered  the  marc 
to  be  killed  and  burnt.     MS.  Abft.  i.  448. 

Cecilia  Wilfon,  in  1763,  brought  a  procefs  of  adherence  before  the  com- 
miflarics  againft  Matthew  Hudfon,  fetting  forth,  "  That  on  the  day  of 


N<^  5^  A  D  D  I  T  I  O  N  S    and    N  O  T  E  S.  749 

a  marriage  had  been  celebrated  and  confummated  between  them  ; 
and  therefore  concluding  as  ufual . 

The  very  extraordinary  defence  made  againft  this  a£tion  was,  That  the  de« 
lender  being  a  woman  as  well  as  the  purfuer,  it  ought  to  be  difmiifed. 

The  conuniflaries  remitted  to  a  phyfician  and  furgeon  to  examine  the  de«- 
lender,  and  report.  This  they  did  ;  and  reported^  That  fhe  was  a  woman  ^ 
upon  which  the  procefs  was  ^ifmilTed* 

This  defender  pretended  to  be  a  man,  and  was  dreifed  in  a  man^s  cloaths^ 
when  (he  married  the  purfuer ;  and  Ihe  had  all  along  been  in  the  praftice  of  u- 
fmg  fuch  difguife.  When  aiked  her  reafon,  fhe  aUedged,  her  mother  had 
been  left  an  ellate  in  England,  on  condition  (he  had  a  fon  ;  and  that  really 
having  had  none,  fhe  caufed  her  daughter  aft  the  male. —  This  was  not  a  very 
fattsfafl:ory  anfwer.  She  faid,  too.  That  fhe  had  travelled  over  great  part  of 
Europe  in  the  fbtion  of  valet-de-chambre  to  a  gentleman  without  being  difco- 

vered. 

This  cafe  makes  for  the  opinion  of  a  late  French  author,  who  afferts.  That 
almoft  all  hermaphrodites  are  females.  See  Recherches  philofophiques  fur 
les  j4mericainsj  torn.  2.  /?.  88.  Mr  Vermeil,  a  French  lawyer,  has  publifhed 
a  memoire  upon  a  fimilar  cafe,  Jan.  lo.  1765. 

Lord  Royflon,  in  his  MS.  notes  on  Mackenzie,  p.  8  2*  obfcrves,  "  Lyndfay 
•«  of  Pitfcottie,  in  his  Hiflory  of  Scotland,  in  vita  yac.  IL  p.  65.  writes, 
"  Then  an  hermaphrodite,  caBed  in  our  language  zfcart,  who  went  appa- 
"  relied  like  a  woman  ;  in  which  habit  fhe  beguiled  a  young  woman  in  Lin- 
"  lithgow,  ^nd  gat  her  with  child ;  for  which  fhe  was  condemned  to  be  burnt 
'«  quick.  Sed  quo  jure  inquirendum^*'  A  text  in  the  Mofaical  law,  Deut. 
xxii.  5.  forbids  the  drefs  of  the  one  fex  to  be  ufed  by  the  other. 

N"*  59*.  ?•  127-     Cafe  of  Cray^    1751-    Forcible  abduiiion  and  forcible 
marriage. 

Nov.  8.  161 6,  Sir  Patrick  CWrnfyde  of  Eaft  Nifbet,  and  others,  were  in- 
di fled  for  tlie  violent  rape,  ravifliing,  away-taking,  and  detaining,  of  Adam* 
French  of  Tborndikes,  a  boy  fcarce  pafl  fourteen,  from  place  to  place,  and 
at  length  marrying  him  to  Sir  Patrick's  daughter,  but  [without]  confent  of  Sir 
John  Home  of  Northbcrwick,  who  had  the  gift  of  his  ward  and  marriage.—^ 
There  are  long  pleadings,  but  no  interlocutor,  the  Advocate  declining  to  in- 
fifl,  "  I  fuppofe  (fays  the  abridger)  chiefly  upon  the  young  man  declaring 

"  judicially 
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**  judicially  he  did  not  concur  in  this  procefe,  but  diflented  from  all  profecu- 
«  tion."     MS.  Abft.  i.  298. 

Nov.  23.  1649,  Lieutenant  Mark  Ker  was  indided  for  the  rape  of  Alex- 
ander  Cuningham  fon  to  Colonel  Cuninghain,  in  Pomerania,  a  boy  of  fourteea 
years,  at  the  inftancc  of  the  boy's  uncle. — Pleaded  in  defence,  "  The  purfuer 
has  no  intcreft  to  purfuc  this  aftion ;  becaufe  the  eftatcs  of  parliament  bad 
ordained  him  to  deliver  the  boy  to  Mr  Thomas  Henderfon.    2do^  The  boy  ig 

now  egrejpts  pubcrtatem^  and  fo  fui  jurisy  and  had  chofen  curators ;  confe^ 
quently  the  purfuer  is  not  a  proper  perfon  to  infift  in  the  procefs.  3^/0,  Kill- 
burne,  who  brought  the  boy  home  from  Germany,  his  father  being  dead, 
ordered  the  pannel  to  take  him  away  from  the  purfuer,  in  order  to  return  him 
to, his  friends  in  Germany. 

^Tjf.  Tlie  King's  Advocate  infills  for  his  Majefty's  intereft.  arfo.  The  pur- 
fuer has  a  good  intereft,  both  as  being  neareft  agnat,  and  as  being  ferved  tu- 
tor at  law,  and  as  the  perfon  out  of  whofe  pofleiHon  he  was  taken. — He  was 
remitted  to  an  affize.     MS.  Abft.  i.  443. 

K""  60.  p.  137.     Cafe  of  James  MacgregoTj  1752.     Hatncfuckefu 

m 

June  29.  1590,  James  Herrin  was  indi&ed  for  the  rape  of  Agnes  Blair.^-^ 
She  appeared  in  judgement,  and  declared  he  had  not  raviflied  j  but  that  /he 
readily,  and  with  her  own  confent,  paffe4  away  with  him.  Upon  which  he  was 
acquitted.     MS.  Abft.  i.  151. 

Jan.  1 1.  1590,  Andrew  Downie  was  indifted  for  the  rape  of  Effie  Clark.— 
Slie  appeared  in  judgement,  with  her  mother.,  and  declared,  that  what  had 
been  done  was  without  violence. — ^To  this  her  curators  alledged,  Tliat  flic 
was  influenced  by  the  pannel  to  give  this  declaration,  but  if  flic  were  feque^ 
fir  ate  into  the  cuftody  of  an  neutraJ  perfon,  flie  would  tell  the  truth ;  and 
produced  for  that  efied  a  precept  from  his  Majefty.  The  pannel  objedked  fome 
informalities  to  the  precept.  The  Juftice  look  the  point  to  avifandum,  till  the 
King^s  pleafure  fliould  be  known ;  which  being  that  afternoon  fignified  by  the 
Juftice-Clerk's  brojher,  the  Juftice  ordained  tlie  pannel  to  be  fet  at  liberty 
without  caution. — ^It  is  probable,  that  there  being  many  fuch  difclamations  a- 
bout  this  time,  occafioned  the  a£t  made  anno  161 2.     MS.  Abft.  i.  155. 

Lord  Royfton,  in  his  Notes  on  Mack.  p.  84.  takes  notice,  that  "  Spottif- 
**  wood,  in  his  Hifi.  ad  ann .  1 609,  p.  510.  lays.  That  for  repreffing  rapes,  whidd 
^  were  grown  too  common,  the  King  did,  by  his  letter  to  the  parliament,  re- 

**  commend 
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**  commend  fome  overtures  for  reftraining  fuch  violences ;  fuch  as,  That  if  a 
**  woman  fhould  be  taken  away,  albeit  no  further  injury  fliould  be  done,  and 
**  flie  relieved,  by  whatever  means,  the  violence  intended  fhould  be  punifhed 
•*  by  death,  in  regard  the  party  had  endeavoured  to  do  his  worft.  Itemy 
"  That  if  a  woman  fhould  be  forced  againfl  her  will,  the  crime  fhould  be  ca- 
**  pital,  and  not  purged  by  the  fubfequent  Qonfcnt  of  the  woman.  Iteiriy, 
•*  That  they  who  fhould  entice  a  woman  to  go  away  from  her  parents  or  tu- 
"  tors,  without  their  confent,  fhould  be  excluded  from  her  lands  or  goods. 
•*  But  all  that  appears  to  have  been  done  in  confequence  of  that  letter,  is  a 
**  commiffion  concerning  ravifhing  of  women,  mentioned  among  the  unprint- 
*^  ed  afts,  pari.  20^  quod  vide  \  and  the  4th  ad  of  the  fubfequent  parliament  2 1 . 
«*  which  ena£ts.  That  the  fubfequent  confent  or  declaration  of  the  woman,  fhall 
"  free  the  committer  from  the  capital,  but  not  from  an  arbitrary  punifhment.** 

Sir  W.  Pringle,  Lord  Newhall,  mentioned  in  the  firfl  information  for  the 
crown  in  this  cafe  of  Macgregor,  (p.  144.),  was  a  gentleman  of  uncommon 
worth  and  ability.  He  died  in  1736.  .The  Lords,  of  Scffion  attended  his 
fimeral  in  their  formalities  ;  and  on.  the  day  he  was  buried,  the  Faculty  of  Ad- 
vocates entered  in  their  books  aaeulogium  on  his  charader. — ^He  was  admit* 
ted  one  of  the  Lords  of  Jufliciary  in  171 8  ;  and  it  is  probable,  that  the  varia- 
tion which  fbon  after  took  place  in  the  flyle  of  interlocutors  on  the  relevancy,, 
was  owing  to  him.. 

It  is  admitted  in  the  fecond  information  for  Macgregor,  that  the  judges,, 
when  they  delivered  their  opinions  on  the  relevancy  of  the  indidment  againfl 
him,  held,  that  hamefucken  flill  is  a  capital  crime. 

The  declarations  of  Jean  Kay  were  read  as  evidence  againfl  James  Macgre- 
gor. One  of  the  clerks  of  court,  and  another  witnefs,,  depofed  to  their  au* 
thenticity^ 

In  January  1753,  Duncan  Macgregor,  another  of  the  brothers^  was  brought, 
to  trial  for  being  an  accomplice  with  them.     The  court  pronounced  the  fame 
interlocutor  on  the  relevancy. — ^The  following  particulars  are  tranfcrihcd  from, 
the  notes  of  one  of  the  judges. 

Jan.  22.  1753.  It  was  propofcd  for  fhortening  it,  viz.  the  trial,  that  fome 
of  the  depofitions  taken  in  the  former  trial  might  be  read  over  to  the  witncf- 
fes,  which  the  pannel's  counfel,  it  was  faid,  were  ready  to  admit.  But  fome 
of  the  court  feemed  to  think  that  could  not  be  done  legally,  and  that  the  court, 
and  jury  could  not  proceed  upon  any  evidence  other  than  what  fhould  be  ta- 
ken down  in  writing  in  this  very  trial ;  and  that  it  might  be  of  dangerous  con- 

fequencc: 


^      N 
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fequence   to    panncls,    if  fuch    admiffions    were    received.      Lord  S.  faid, 
there  was  a  precedent,  after  the  aft  1672,  in  which,  in  a  trial  for  fife.  Sir 
George  Lockhart  for  the  pannel  offered  to  admit  the  oath  or  declaration  of  a 
witnefs  who  had  been  prccognofced,  after  reading  the  fame  to  the  jury,  as  cvi- 
dcnce,  rather  as  the  trial  ftiould  be  put  off,  becaufe  the  witnefs  did  not  appear ; 
which  the  purfuer  firft,  and  then  the  court,  agreed  to ;   and  I  obferved,  that 
as  the  pannel  could  admit  or  confefs  the  whole  libel,  I  did  not  fee  why  he 
might  not  admit  any  part  of,  the  evidence  to  be  juft  what  the  witnefe  would 
l^ear ;  and  that  no  bad  confequcnce  could  follow  upon  that,  as  panncls  had  it 
in  their  power  to  admit  or  not,  and  feldom  were  too  forward  in  admitting. 
But  it  being  reprefented,  that  the  Lord  Advocate  refufcd  to  allow  this  to  be 
done,  there  was  an  end  of  this  propofal,  as  either  party  might  objea  to  it ; 
and  in  that  cafe  it  was  not  to  be  agreed  to  by  the  court :  and  fo  the  court  gave 
no  judgement  in  the  matter. 

But  juft  the  lame  was  propofed,  and  admitted  by  the  Advocaite,  and  then 
by  the  court,  as  to  the  exculpatory  witncffcs  led  in  James's  cafe.     In  this  cafe, 
after  the  Lord  Advocate  had  fihiihed  his  proof,  he  declared,  he  did  it  under 
proteft,  that  if  the  pannel's  counfd  intended  to  ufc  the  fevcral  biOs  of  fofpen- 
fion  which  were  offered  to  the  Lords  of  Seffion,  as  evidence  of  Jean  Kay's  fub- 
fcquent  confcnt,  or  any  confent,  to  her  marriage  with  Robert  Macgrcgor,  he 
hoped  he  Ihould,  by  way  of  reply,  be  allowed  to  read  the  record  of  court, 
touching  the  faid  Jean's  declarations,  whereof  an  extrad  is  ready  to  be  ptodu- 
ced,  to  take  off  any  weight  which  may  be  laid  upon  the  faid  bills  of  fufpen- 
fion.    But  it  being  objefted  by  the  pannel's  procurators.  That  it  was  a  novelty 
to  allow  the  Lord  Advocate  a  proof  by  way  of  reply,  and  that  if  his  Lordfliip 
had  any  other  evidence,  he  muft  now  produce  it,  the  court  was  of  that  opi- 
nion.    Then  the  Lord  Advocate  opened  his  further  e\'idence,  viz.  the  decla- 
rations of  the  faid  Jean  Key,  taken  by  the  authority  of  this  court,  and  record- 
ed  in  the  books  of  adjournal,  which  he  infifted  for  liberty  to  read  as  evidence 
inthiscaufe;  and  obferved,  that  though,  by  the  nth  article  of  the  Regula- 
tions 1672,  it  is  provided,  that  a  lift  of  witneffes  and  affizers  fliould  be  given 
out  with  the  libel,  this  was  quite  fatisfied  in  this  cafe ;  for  fo  are  all  the  wit- 
neffes and  affizers.     But  it  is  added  in  the  article,  that  the  pannel  may  fum- 
mon  witneffes  to  prove  objedions  againft  witneffes  or  affizers ;  but  againft  the 
record  of  this  court  it  is  impoffible  to  prove  any  objeaion.— The  record  of  a 
court  is  truth,  and  hcfkl  as  fuch.     That  his  only  aim  was  to  bring  out  the 
truth  J  and  as  he  does  not  oppofe  the  paimel's  procurators  making  the  beft  ufc 

they 
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they  can  of  the  fufpcnfioni,  the  record  of  the  court  of  fcffion,  thejr  ooght  not 
to  oppofc  his  ding  the  record  of  this  court  by  way  of  evidence.  ^  That  he  had 
no  inclination  to  bring  any  evidence  that  was  not  good,  and  no  x)pporition 
ftould  be  made  to  evidence  which  would  ftate  the  whole  truth  to  the  court  and 
jury ;  which  could  not  be  done,  if  this  material  part  of  evidence  was  Iliiled. 

It  was  anfwered  by  the  pannel's  procurators.  That  the  cafe  under  confidcra- 
tion  was  of  the  highcft  confequcnce,  greater  far  than  the  fate  of  the  prefent 
pannel.  For  if  what  is  now  infilled  on  by  the  Advocate  was  given  way  to,  ft 
might  throw  loofe  the  whole  fecurity  provided  by  law  for  pannels :  for  though 
the  article  mentions  only  witneflcs ;  yet  truly  the  meaning  is,  that  the  evidence 
to  be  ufed  by  the  profecutort  Ibould  be  contained,  either  in  the  libel,  or  in  the 
lift  with  the  witneffes ;  and  fo  in  pra&ice  It  has  obtained  z  nor  can  any  one  in- 
llaiice  be  produced  where  ftich  a  writing,  or  any  writing,  was  aflowed  to  be 
read  to  the  jtiry,  not  referred  to  in  the  Bbcl,  or  lift  of  witneflcs,  and  referred 
to  as  in  the  clerk's  hands :  and  as  that  was  not  done  in  this  cafe,  though  it  was 
in  James  Drummond^s ;  and  as,  in  this  very  cafe,  the  two  fiigitations  produ- 
ced, are  libelled  on,  and  referred  to,  as  in  the  clerk^s  hands ;  and  that  fuch 
has  been  the  praOice  of  the  court  conftantiy,  which  is  an  excellent  interpreter 
of  the  ftatute,  it  was  hoped  the  court  would  rejed  the  evidence  now  offered. 
Had  it  been  duly  produced  as  evidence,  it  would  have  been  competent  to  the 
pannel  to  have  proved,  that  it  was  procured  by  force  or  corruption,  and  to 
have  fummoned  witnefies  to  have  proved  the  fa£L  And  as  to  that  part  of  the 
argument.  That  thefe  declarations  were  a  matter  of  record,  it  was  anfwered. 
That  a  matter  of  record  was  not  evidence  to  the  court  or  jury.  Thefe  decla-< 
rations  are  no  more  evidence,  becaufe  on  record,  than  any  of  the  depofitions 
in  James  Drummond's  cafe,  which  yet  no  body  will  fay  could  poffibly  be  read 
^  evidence  in  this  caufe. 

The  court  began  to  reafon  upon  this  matter ;  but  inclined  to  wait  till  it 
ihould  be  as  fiill  as  poffible  ^  as  every  moment  the  Lord  Juftice-Clerk  was  ex- 
pcfted  to  come ;  which  foon  happened :  and  then  the  Lords  gave  their  opi- 
nions againft  receiving  the  extract  of  thefe  declarations,  or  reading  the  fame 
as  evidence  to  the  jury ;  taking  notice,  in  giving  their  opinions,  of  the  princi- 
pies  mentioned  by  the  pannel's  procurators,  the  conftant  praftice  of  the  court; 
and  this  much  more,  that  fuch  declarations  not  only  muft  be  libelled  on,  and 
put  into  the  clerk's  hands,  but  though  the  original,  which  muft  be  better  than 
the  extrafk,  were  libelled  upon,  and  produced  ;  yet,  if  it  were  not  fupported, 
and  proved  to  be  true,  by  i>arole-evidence,  it  would  be  good  for  nothing : 

i  C  wherefore 
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wherefore  it  was  impoflible  to  take  an  extrad  as  a  proof  of  the  whole  of  thefe 
things,  when  not  fo  much  as  a  proof  was  offered  by  parole-evidence,  that  the 
extrad  was  a  true  extrad  by  him  who  made  it ;  though  even  that  would  not 
be  fufficient.*'— None  of  thefc  particulars  appear  from  the  record.  The  jurj 
found  the  pannel  not  guilty. 

P.  15a.  at  l.^*  &c.  fory  he  obtjuned  a  pardon,  &c.  read^  he  obtained 
permiffion  to  return  to  this  country  for  a  limited  time ;  upon  expiry  of  which,, 
having  been  ordered  away,  he  retired  to  France^  and  there  died. 


N«*  ^2.  p.  153.   Cafe  of  Robert  Macgregor^  '753-    Hamefuckeny  &c» 

Aug.  6..  1753*  he  was  brought  to  trial  on  two  indidmcnts ;  one  for  the 
murder  of  John  Maclaren,  (See  the  indidment  stgainft  James) ;.  and  this  in^ 
difitment  bore,  That  he  was  farther  to  take  notice,  that  the  depofitions  of  two 
witncfles  exaimned  againft  James  were  to  be  ufcd  againft  him,  thefe  witncffes 
having  fince  died,  and  that  extracts  of  them  were  in  the  clerk^s  hands.-  The 
other  was  for  the  crimes  committed  agamft  Jean  Kay.— Thefe  indiftments 
were  caft,  upon  thia  objeSion  to  the  executions.  That  none  of  them  mentionf- 
cd  to  which  indidment  they  referred.  They  might  both  refer  to  one  j  and  it 
did  not  appear  to  which- 

Jjjo  56.  p.  1^9.     Cafe  of  Nicol  Brown j  1755.     Murden, 

P.  177.  Internal  flame  J  arifing  from  the  excej/ive  ufe  of  fpiritous  li^ 
dtiorsy  &c. — ^In  Collection  academique  fur  V  hijioire  naturell^y.  &c.  a  Di- 
ion  1756,  torn.  4.  p.  15.  16.  it  is  faid,  that  flame  may  be  made  to  come  out 
of  the  ftomachs  of  dead  animals,  by  a  certain  method  of  tying,  fqucezdng, 
and  then  opening  them.  It  is  there  too  related,  that  at  feveral  public  diffec- 
tions,  vapours  in  the  ftomach  of  the  fubjed  had  feveral' times  taken  fire.  The 
chapter  in  that  book  from  which  thefe  particulars  are  taken,  concludes^  in  thcfc 
words.  ^  Cc  n^eft  pas  feulement  de  I'eftomac  dcs  cadavres  qu'on  a  vu  fortir 
«  des  flammes ;  plufieuts  auteurs  tres  connus  affeurent,  que  ce  meme  pheno- 
«^  mcne  a  €t€  obfcrve  dans  les  hommes  vivans.  Thomas  Bartholin,  cent;  r. 
*«  tapporte  d'  apres  Adolph.  V  Orftuis,  qu'un  cavalier  Polonois  du  tems  dc 
«  la  Reine  Bone,  apnt  bu  deux  verres  d*cau  de  vie,  etoit  mortj  apres 
une  eruption  des.  flammes  par  la  bouche.    Le  meme  Bartholin,  cent.  3. 

*^  rapportc 
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**  rapporte  encore  I'hiftoire  de  trois  autrcs  perfonnes,  qui  apres  une  debauche 
"  <r  eau  de  vie^  ^prouverent  les  memes  fymptomes  ;  dont  deux  furent  audi 
«  fuffoques  par  les  flammes^  ct  le  troifiemc  n*  cvita  la  mort  qu'en  buvant 
"  prompiement  de  Feaw  froid,  et  ce  qui  convcnoit  encore  mieux^  du  lait  dc 
«  chevre/'  , 


N^  69,  p.  186.  Cafe  of  Forbes y  1758.      Firiginis  immaiura  contreClatio^ 

Torbes's  crime  was  aggravated  by  the  higheft  breach  of  truft  ;  and  his  cafe 
.feems  fomewhat  analogous  to  that  of  a  tutor  who  debauches  his  ward,  or  of  a 
prieft  who  debauches  women  whofe  confeffor  he  is.  The  courts  of  France,  . 
though  Without  any  particular  law  againft  thefe  crimes,  have  not  fcrupled 
however  to  inflift  a  capital  punifliment  on  thofe  who  have  been  guilty  of  them. 
**  Arret  du  parlement  de  Grenoble,  du  3 1 .  Janvier  1 660,  qui  condamna  un 
**  pretre  d'etre  pendu,  puis  brule,  pour  avoir  abuse  du  facrcment  de  confef- 
"  fion,  porte  fes  mains  fur  le  fcin  et  autres  parties  de  plus  de  cent  femmcs 
"  pendant  qu'il  confeffoit.  Bafjet^  torn.  i.  //v.  6.  tiU  19.  chap.  6"  DiCf. 
des  arrefisy  voce  Confeflcur. 

Si  un  dire£keur,  qu'on  pretend  avoir  abuse  de  fa  penitente,  a  pu  etrc 
condamne  a  mort,  ny  ay  ant  m  loy  ni  ordonnance  qui  impofe  cette  peine 
i  ce  crime.     Cc  proces  a  6t6  ]ug6  a  la  Tournelle  criminelle,   par  arret  du 

« 

22.  Juin  1673,  Icquel  a  confirme  la  fentfence  du  lieutenant  criminel  du  cha- 
**  telet  de  Paris,  et  le  lendemain  23.  Ce  pretre,  direfteur  de  religieufes,  fit 
"  amende  honorable  a  Notre  Dame,  enfuit  il  fut  pendu  et  brule  avec  fon  pro- 
"  cSs,  dans  la  place  Maubert..  journal  du  palais^  tome  a*  pag.  972.  et 
*'  cy-apres  incefie  fpirituel,^' 

"  Un  tuteur  ayant  ete  trouv^  par  les  Capitouls  couch^  en  chemife,  avec  fa 
**  pupille,  ag^e  de  i  o  a  11  ans,  toute  nue,  dans  un  lit,  etant  appellant  de  la 
"  fentence  de  Capitouls,  qui  I'avoient  condamne  a  etre  i^is  en  quatre  quar- 
"  tiers  :  mais  ^tant  certifie  par  la  vifite  faite  par  deux  bartuers  et  deux  fages 
*'  femmes,  que  la  fille  n'avoit  point  et^  defloree,  fut  feulement  condamne  a 
"  faire  amende  honorable  en  audience,  «i  chefhlfe,  tete  nue,  la  hart  au  col, 

et  une  torche  ardente  en  la  main,  et  aux  galeres  pour  dix  ans,  et  en  500 

livres  vers  la  dite  pupille  pour  fon  marriage,  et  en  1 00  livres  a  la  reparation 
"  de  la  ville.  ^rrit  dup.  du  Touloufe^  du  13.  Sept.  1551.  DiCt.  des  at'- 
**  rejisj  voce  Tuteur,  tome  3.  p.ySi.  n.  44.^* 
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It  is  informedythat  it  did  not  a|^ar  from  the  evidence  Forbes  had  ra^Hhed  anf 
of  the  girls,  but  that  they  were  rather  willing*  They  were  not  put  upon  oath» 
I  was  prefent  when  he  received  his  ientence ;  and  remember,  that  after  it  v/^$ 
pronounced  he  made  a  long  canting  fpeech  to  the  court,  fiiU  of  quotations 
from  fcripture*  Some  of  them  being  peculiarly  improper,  and  occafioning 
laughter,  the  court  iilenced  him  before  he  had  done. 

July  3.  1638,  William  Bell,  convifik  of  ravifhing  Janet  Falconar,  a  girl  of 
twelve  years  of  age,  et  /U/pen/l  i.  e.  hanged.     MS.  Abft.  i.  24.. 

Feb.  20. 1 639,Henry  Spendie, butcher  in  Edinburgh,  was  indided  for  forcing, 
defloweringj  (See  p.  90.),.  and  abufing,  the  body  of  Agnes  Stewart,  an  infant  of 
fix  years  of  age,  by  riving  Rearing]  her  fccret  parts,  to  the  efRifion  of  her 
blood,  and  hazard  of  her  life.- — He  judicially  confeiTed  the  fa&,  and  two  doc* 
tors  and  a  furgeon  deponed,  ^^  Quod  parietes  pttdendi  eraat  excoriati  ab  agi-. 
*<  tatione  ^  quod  imum  pudendum,  qua  cum  anu  conjungitur,  erat  laceratum  ; 
^^  quod  a  fumma  parte  pudendi  os  pubis  erat  depreflum ;  quod  partes  in- 
^  cumbentes  illi  valde  intumefcebant,  et  magno  cum  dolore  cruciaban^ 
^^  tur;  prseterea  quod  ipia  capacitas  pudendi  erat  dilatata  ad  quantitaten^ 
*<  pudendi  fere  in  pubere ;  et  hsc  cenfemus  eife  vera  indicia  ]]acfe.  virginitati^ 
**  ruptae.*'— He  was  fomid  guilty,  and  Sentenced  to  be  hanged."  MS.  AbiL 
i,  375.  376 — ^A  libel  for  the  very  fame  fafi  was  found  relevant  againft  James 
Cray  cobler,  Aug.  9. 1703.  The  jury  found,  "  That  the  child  Ifabel  Cleugb 
was  in  the  houfe  with  James  Gray,  but  not  feen  until  the  door  was  opened  j 
and  found  the  fiud  James  Gray  was  lying  on  the  floor,  moving  his.  bcUy  up 
and  dawn,  and  that  he  refufed  to  open  the  door  after  feveral  rude  knocks-p-^r 
He  was  diliuiffed.  In  this  cafe  it  was  pleaded  for  the  pannel.  That  there  wat 
no  laceration  libelled,  ^nj.  Though  that  be  an  aggravation  when  it  happens,, 
yet  fpecialties  may  prevent  it.— —In  1761,  one  Ripley,  a  corporal,  wa«  hang- 
ed for  raviihing  a  girl  of  fix  years  of  age.— There  was  a  terrible  laceration  peo- 

ved  in  that  cafe. 
Feb.  0.  1641,  Alexander  Gylor,  climber  in  the  Bafs,  indided  ^^r  the  rape 

of  Janet  Bouifie,  a  girl  of  ten  years  of  age. — ^The  proof  was,  declarations  by 
midwives  and  doders  of  the  child  having  her  body  lacerate ;  but  no  proof  is 
recorded  of  the  pannel  having  committed  the  crime.  The  aifize,  however^ 
found  him  cuIpaWe  and  guilty  j  with  this  declaration.  That  they  could  not  find, 
nor  afSrm,.  that  the  pannel  had  lick  [fuchj*  carnal  copulation  with  the  young 
virgin  as  a  man  has  with  a  woman,  in  rcfped  of  her  young  years. — He  was 
fentenced,,  in  obedience  to  an  ad  of  council,  to  he  fcourged,  burnt  in  the 

cheel^ 
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check)  and  baiuihed  for  life }    and  to  be  impnfoned,  till  an  opportunity  offer 
of  fending  him  abroad  with  an  officer.    MS*  Abft.  i.  390* 


N^  71.  p.  209.    Cafe  of  Janet  Heatfyy  iy6u    Child-murder. 

Our  a£l  1690  fcems  to  have  been  copied  from  a  French  ftatutc  j  which  is- 
thus  ftated  in  the  DiCt.  des  j4rr.  under  Croffeffe  celee :  "  H  y  a  edit  du  Roy 
*'  Henry,  que  touteftmme  qui  fe  trouvera  durement  atteinte,  et  convaincuc 
**  d*avoir  cele,  couvert,  et  occult^,  tant  fa  groffeflc  que  fon  enfantement^ 
"  fans  avoir  declare  Tun  et  l*autre>  et  avoir  pris  de  Tun  et  Tautrc  temoignagc 
"  fuffifant,  mcme  de  la  vie  ou  mort  de  fon  enfant  lors  de  I'iflue  de  fon- 
**  ventre,  et  qu'apres  fe  trouve  Tenfant  avoir  ^te  prive  du  faint  lacrement  de 
'^  bateme,  et  fepultre  publique  et  accoutmn^e,  TbiY  telle  femme  tenue  et  re^ 
^^  putie  d'avdr  homicide  ion  enfant,  et  pour  la  reparation  punie  de  mort,. 
^  et  de  tel  rigtteur  que  la  qualite  particuliere  le  meritera." 

The  aft  1690  declares,  that  "  if  any  woman  fliall  conceal  her  being  with 
child  during  the  whole  (pace»  and  ibaU  not  call  for  and  make  ufe  of  help  and 
afliftance  in  the  birth^  the  child  beings  found  dead,  or  amiiBng^  the  mothetf 
Jball  be  holden  and  reputed  the  murtherer  of  her  own  child  \  and  ordains  all 
criminal  judges  to  fuffain  fuch  procefs :  and  the  libel  being  remitted  to  the 
knowledge  of  an  inqueft,  it  Jball  be  fufficient  groufid  Sot  them  to  return  their 
verdi&,,  finding  the  libel  proven,  and  the  mother  guilty  of  murther,  though 
there  be  no  appearance  of  wound  or  bruife  upon  the '  body  of  the  child/'  It 
will  be  obfexved^  that  though  the  a&  obliges  the  court  to  fuftain  the  relevancy 
of  concealment,  yet  it  varies  the  expreflion  when  it  comes  to  fpeak  of  the  ver- 
£3,  and  leaves  the  jury  at  liberty  to  give  what  weight  to  the  concealment 
ihey  think  proper*. 

Indeed,  though  the  ftatute  had-  meant,  that  every  woman  who  had  conceal- 
ed (hould  die ;  yet  it  would  have  been  improper  to  ufe  imperative  words  as  to 
the  verdifts  to  be  returned,  efpecially  as  by  this  time  juries  wei:e  not  triable  for 
error. 

There  is  a  paffage  in  Principles  of  penal  law,  which,  though  long,  I  can- 
not forbear  tranfcribing :  "  Penal  laws  are  to  check  the^arm  of  wickednefsy 
**  but  not  to  wage  war  with  the  natural  fentiments  of  the  heart..  Contrary  to 
^  this  principle  is  the  ftatute,  which,  making  the  concealment  of  pregnancy 
^  undeniaUe  evidence  of   murder^    compells    unhappy    women  to  break 

•*  through 
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"  through  the  becoming  pride  and  modefty/of  their  fex,  and  t6  be  the  firft 
"  officious  publifhers  oF  their  own  (hame."'  Then  in  a  note,  21ft  James  I. 
ch.  27,  "  That  women  delivered  of  baftard  children,  to  avoid  their  fliamc, 
*'  and  to  efcape  punifhment,  do  fecretly  bury  and  conceal  the  death  of  their 
**  children,**  is  the  preamble  of  the  ftatute :  the  modern  expofition  of 
"  which  is  a  good  inftance,  that  cruel  laws  have  a  natural  tendency  to  their 
**  pwn  diffolution  in  the  abhorrence  of  mankind.  It  is  now  the  conftant  prac- 
**  tice  of  the  courts  to  require,  that  the  body  of  the  child  fhall  be  found,  "be- 
*'  fore  any  convidion  can  take  place  :  and  if  it  fhould  happen,  that  the  mo- 
**  ther  had  any  childbed -linen,  or  other  preparatives  in  her  pofleffion,  prior 
**  to  her  delivery,  it  is  generally  admitted  as  a  proof,  that  no  concealment  was 
**  intended.  Laftly,  it  is  not  unufual  to  require  fome  degree  of  evidence, 
"  that  the  child  was  a£l:ually  born  alive,  before  the  ungenerous  prefumption, 
"  That  the  mother  was  the  wilful  author  of  the  death  of  her  new-born  infant, 
«  is  permitted  to  affeft  her.  Thefe  humane  deviations,  from  the  harfh  in- 
"  junctions  of  the  ftatute,  have  nearly  amounted  to  a  tach  abrogation  of  it.*' 
See,  too,  Vokaire's  Commentary  on  Beccario's  book,  §  i. 

It  is  not  a  little  furprifing,  that  thp  laws  of  poliflied  nations  fhould  have  dif- 
fered fo  very  much  as  to  infanticidium.  It  is  allowed  to  parents  at  this  day 
among  the  Chinefe ;  and  thoufand«  of  infants  aie  expofed  and  perifli  every  year 
at  Pekin  in  the  moft  fhocking  manner.  See  Recherches  Philofoph.fur  les 
Egypt  tens  et  les  Chinois^  torn.  i*p.  61. 

It  was  allowed  in  feveral  ftates  of  Greece  ;  and  Ariftotic  approves  of  giving 
this  right  to  parents.  See  Noodt*s  treatife,  intitled,  Julius  Paulus ;  Jive  De 
partus  expofitione  et  nece  apud  veteres^  c.  i.  Though  it  was  not  permkted 
by  Romulus,  or  the  laws  of -the  Twelve  Tables ;  yet  it  took  place  among  the 
Romans  afterwards,  and  continued  ev^n  under  the  reign  of  Conftantine,  and 
other  Chrijiian  Emperors.  It  was  firft  difcharged,  under  pain  of  death,  by 
Valentinian,  /.  2.  C  De  infant,  expof,^^  id.  ibid.  c.  2.  ^.  6. 

The  fame  author  tranfcribes  a  paflTage  from  Plutarch ;  from  which  it  ap- 
pears, that  the  Stoics  held  the  fostus  in  utero  to  be  partem  ventrisj  non  ani^ 
maU  "  Empedocles  foetus  non  effe  quidem  animal,  fpiritu  tamen  praeditum, 
"  in  utero ;  primam  autem  animalis  refpirationem  fieri  cum  partu  editur, 
"  decedenti  humore  qui  eft  in  foetu,  et  in  exhaufti  locum  fuccedente  in  vala 
"  referata  aere  externo.  Diogenes  inanimata  nafci  animalia  j  fed  cum  calore 
**  atque  infitum  calorem  fimul  atque  natum  eft  animal,  animum  in  pulmone 
•  *'  attrahere.     Herophilus  naturalem  foetui  in  iitero  non  animalcm  motum  per- 

"  mittit. 
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**  mittit,  motufquc  caiifam  edit  nervos ;    animalia  autcm  turn  demum  fieri, 
**  cum  ex  utcro  effufaaliquid.acris  accipiunt/* 

This  ftrange  theory,  that  the  foetus  is  at  no  time  alive  in  the  belly,  though 
it  may  go  fiir  to  excufe  women  who  procure  abortions,  yet  has  not  the  leafl 
tendency  to  excufe  the  expofing  the  foetus  after  it  has  drawn  breath  ;  upon 
which  all  agree  it  immediately  becomes  an  animal. 

The  law  of  England  feems,  in  fome  mcafure,  to  have  adopted  this  theory. 
By  that  law,  (according  to  Hale),  the  plea  of  pregnancy  does  not  flay  execu- 
tion of  a  capital  fentcnce,  unlefs  the  woman  be  with  child  of  a  quick  child  ; 
Pleas  of  the  crown,-  vol.  i.  p.  368.  369.  This  fuppofes  the  theory  of  genera*. 
tion  to  be  better  afcertained  than  it  is,  or,  in  all  probability,  ever  will  be. 
How  can  it  be  known,  but  that  the  foetus  may  be  alive  before  it  ftir  in  the 
belly  fo  as  that  its  motions  may  be  felt  ?  See  the  Encyclopedic,  voce  ^me^ . 
vol.  I.  p.  330. 

A  late  French  author  has  revived  another  theory  of  generation.  He  mam^ 
tains,  that  the  foetus  is  completely  formed  infemine  virili;  and  he  aflerts^ 
that,  with  a  microfcope,  he  faw  one  perfefl:  in  all  its  parts  in  a  drop  of  that 
liquor  let  fall  into  a  glafs  of  water.  He  gives  a  drawing  of  this  homuncioj 
from  this  he  infers,  that  le  premier  accouchement  is  by  the  male^  the  otlier 
by  the  female ;  and  that  the  two  differ  only  as  majus  et  minus ;  Gautier^ 
obf.  fur  Vhiji.  natur.  a  Paris^  1756*  If  this  theory  bejufl,  many  flrangc 
inferences  as  to  child-murder  might  be  drawn  from  it.  But  the  law  does  not 
view  things  with  microfcopic  eyes.  Sec,  as  to  this  theory.  Encyclopedic,  voce 
Animalijies^ 

The  plea  of  pregnancy,  fiipported  by  the  aflSdavit  of  midwives,  has  been  al- 
ways fuflained  by  the  court  of  jufliciary,  without  ever  inquiring  (fo  far  as  I  re- 
member) whether  the  woman  be  with  quick  chiFd  or  not.  The  Roman  law 
makes  no  fuch.  diflinftion  •,.  /.  1 8.  ff.  Defiat.  horn.  It  does  not  allow  a  woman 
with  child  to  be  put  to  the  torture ;  /.  3.  ff.  De  pmn.  Neither  indeed  ought 
Ihe  to  be  whipped,  or  made  to  undergo  any  corporal  punifhment  that  mufl  oc* 
cafion  a  violent  fhock  to  the  body.  The  French  courts  alfo  flay  execution 
when  the  pregnancy  is  certain,  without  inquiring  further ;  Did.  des  arr.  un- 
der Crojfeffe  ccUe.. 

If  the  idea  upon  which  the  law  of  England  jiifl  now  mentioned,  proceeds, 
be  well  founded,  does  it  not  follow,  that  a  woman  who  procures  an  abortion 
before  the  child  be  quick,  ought  not  to  be  at  all  punifhcd  ?  yet  all  lawyers  arc 
agreed,  that  fhe  incurs  an  arbitrary  punifliment.. 
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N«  72.  p.  211*     C^yJ  of  Janet  Ronald^  ^7^Z* 
OPINIONS     on    this    Cafe 

Strichien.  I  am -of  opinion,  that  adjourning  the  court  falls  under  the  twt 
a£ts.  It  has  been  the  conflant  prafticc  to  inclofc  immediately*  If  one  ad- 
journment be  made,  another  may  be  made ;  and  fo  one  juryman  might  have 
fallen  ill  again* 

Supported  by  praftice,  Sir  G«  Mackenzie  and  L.  Royfton.  Nota^  This  was 
irregular  to  adjourn  before  the  jury  inclofe.  Notes  on  two  cafes  in  Sir  G. 
Mackenzie. 

If  a  neceffity  Ihouki  happen,  the  jury  may  be  difmiffed,  and  the  paxmel  pro» 
fecuted  anew.  Nothing  in  the  law  hinders  it :  the  peace  of  the  public  rc^ 
quires  it« 

AucHiNLECK.  I  am  of  opinion,  that  it  is  not  in  the  power  of  the  court  to 
adjourn,  after  tlie  jury  is  charged  with  a  pannel.  The  great  fecurity  of  fub- 
jeds  is  trial  by  juries  :  particular  care  to  keep  them  chafte. 

If,  after  the  jury  is  charged  with  the  pannel,  there  are  opportunities  to  tam- 
per, the  trial  muft  fall ;  the  vcrdid  they  give  cannot  produce  a  fentaicc, 
Pannel  now  intitlcdto  be  acquitted,  becaufe  proceedings  irregular. 

It  would  be  dangerous  if  fuch  accidents  (hould  produce  an  abfolute  acquittal* 
In  England,  many  inftanccs  of  difcharging  a  jury,  and  taking  a  new  one* 
Whitebread^s  cafe,  1679,  a  bad  one,  and  juftly  cenfured.     Lord  Delamere's 

cafe. 

But  in  later  cafes^  it  is  fixed,  that  when  fuch  accident  happens,  the  jury 
may  be  difcharged,  and  a  new  one  fet. 

I  am  for  putting  it  into  the  interlocutor,  that  the  jury  might  have  been  dit 
charged,  and  the  pannel  tried  anew. 

Alemoor,  1  am  of  opinion  we  did  wrong.  A  jury  ought  never  to  be  ad- 
journed on  any  account,  after  charged  with  the  panneL  This  does  not  faU  di- 
re£Uy  under  the  afts ;  but  it  is  there  fuppofcd,  that  they  are  to  inclofe  direfily : 
So  Sir  George  Mackenzie ;  and  he  candidly  difapprovcs  of  the  two  decifions. 
Praftice  has  confirmed  this- 

An  adjournment,  even  before  proof  is  finiflied,  the  fame  opportunity  of  tarn* 
pcring.  I  am  alfo  of  opinion,  that  the  jury  might  have  been  difmiflcd,  and 
the  pannel  tried  anew.  At  the  fame  time,  no  difcretionary  power  of  difinifling 
the  jury ;  it  can  only  be  in  cafes  of  the  moft  urgent  neceffity, 

'  There 
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There  is  no  rcafon  or  fenfe,  that  fuch  accidents  fhould  operate  a  total  ac- 
quittal. 

In  England,  the  folid  rule  is,  That  a  jury  onct  charged,  cannot  be  difcharged 
without  a  verdift.  But  in  cafes  of  accident,  they  may  be  difcharged,  and  the 
panncl  tried  anew.  There  may  be  a  difcharge  in  cafes  of  ncceffity,  but  not  a 
voluntary  one* 

Had  the  judges  at  Perth,  difcharged  the  jury,  the  panncl  might  have  been 
tried  anew ;  but  fhe  has  fuffcred  by  going  on,  and  may  be  under  difadvanta- 
ges  as  to  a  new  trial. 

Kames.  lam  of  opinion,  that  the  diets  of  the  judiciary-court  are  peremp- 

tor ;  and  in  cafes  of  ncceffity,  the  trial  muft  fall. 

I  alfo  think,  that  the  pannel  may  be  tried  anew. 

I  am  not  clear  how  far,  in  this  cafe,  the  pannel  may  not  be  tried  anew : 
however,  lacquiefcc. 

Justice-Clerk.  The  court  all  agree.  Of  fame  opinion.  I  always 
thought  that  no  adjournment  can  be  made. 

The  inftance  may  pcrifli,  and  a  new  trial  brought,  agreeable  to  the  law  of 

England. 

Dangerous,  if  the  jury  has  gone  through  the  town,  to  impannel  them  a- 

gain. 

The  fandion  of  a  jury's  being  tampered  with,  is  to  acquit,  by  the  afts. 

Confent  cannot  do  in  a  capital  cafe  j  and  in  others,  not  unlcfe  there  be  the 
utmoft  ncceffity. 

Feb.  19.  1672,  Henry  Gordon  having  been  brought  to  trial  for  deforce- 
ment, the  verdia  returned  was,  "  Having  confidered  the  libel,  and  depofi- 
*'  tions  of  witnefles,  againft  Henry  Gordon  of  Braco,  the  verdidl  of  the  affize 
*'  is,  Guilty,  except  three  perfons.** — Sentence  was  delayed  till  the  26th.  Then 
it  was  objedted  by  the  counfel  for  the  pannel.  That  no  regard  can  be  paid  to 
the  verdift,  becaufe  two  of  the  jurors,  before  it  was  wrote  out  and  fubfcri- 
bed,  went  out  of  the  room  in  which  they  were  inclofcd,  and  fpoke  with  feve- 
ral  perfons,  and  did  not  return,  until  a  macer,  and  another  perfon,  expoftu- 
lated  with  them,  and  forced  them  back  ^  which  was  clearly  contrary  to  the 
ftatute. 

Anf.  The  two  jurors  did  not  come  out  from  any  bad  defign,  and  not  till 
after  the  vcrdi£t  was  agreed  to ;  and  the  jury  only  can  judge,  whether  the  fta- 

^  D  tute 
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tutc  has  been  contravened  j  for  the  a&  exprefsly  fays,,  they  arc  warranted  to* 
aflbilzie  the  pannel. 

KcpUed^  The  meaning  of  the  a£k  is  not  fuch  :  and  it  would  have  been  ab- 
furd  if  it  had  3  for  what  if  the  whole  jurors  had  withdrawn  before  the  verdift 
was  fubfcribed  ?  It  cannot  be  maintained,  that  they  themfelves  muft  judge 
whether  they  had  difobeyed  the  aci.  The  jury  have  not  an  arbitrary  power 
of  acquitting  or  not :  when  the  a£l  is  difobeyed,  they  muft  acquit ;  and  the 
court,  finding  the  matter  of  fad  relevant,,  and  proved,  may  ordam  the  jury 
to  affoilzie,  and  declare  the  pannel  free. 

The  court,  by  their  interlocutor,  repelled  the  alledgeance,  in  refpefl  of  the 
anfwer,  '*  unlefs  the  pannel  would  alledge  in  thir  terms,  **  viz.  That  fome  oi 
*'  the  members  of  inqueft  came  out  before  the  votes  were  concluded ;  and  af- 
*'  ter  gathering  thereof,  the  chancellor  had  verbally  intimate  the  fame  to  the 
"  affize,  albeit  the  verdift  was^not  formally  reduced  injcrtptis^  and  fubfcri- 
«  bed  :  And  the  Lords  find,  Tliat  they  themfelves  are  judges  to  the  relevancy 
"  of  the  faid  alledgeance ;  and  the  probation  ought  to  be  before  them,  and 
***  thereafter  to  be  remitted  to  the  fame  affize  ;  who  were  to  inclofe,  and  re- 
"  turn  their  verdi£t  thereanent."     MS.  Abft.  iii.  1 27. 

N^  74.  p.  258.     Cafe  of  Sir  yohn  Gordon  ^  1766.     King^s  j4dvocate  cannot 
he  compelled  to  give  his  injiance  to  a  projecution.^ 

Jan.  24.  1726,  a  petition  was  preferred  to  the  court  of  jufticiary  by  Margai- 
ret  Jamiefon,  and  other  people  in  Glafgow,.  fetting  forth,  "  That  a  bill  for  ob- 
taining criminal  letters,  at  their  initance,  charging  Captain  Bufhell,  and  others,, 
fo  appear  and  ftand  trial,  for  the  crimes  of  murder  and  mutilation,  committed 
by  them  upon  a  number  of  perfons,  near  relations  to  the  petitioners  :  That  this 
bill  was  prefented  to  his  Majefty's  Advocate,  and  his  concurrence  required  in 
common  form ;  and  after  feveral  protefts  taken  againft  him,  he  alledges,  that 
certain  remiffions  from  his  Majefty  have  been  prefented  to  him,  pardoning  the 
crimes  of  which  the  (aid  perfons  were  accufed  ;  and  that  therefore  no  con- 
courfe  for  the  crown  can  be  given :  That  the  petitioners  Ihall  not  enter  upon 
the  queftion.  Whether  the  Advocate  ought  to  concur,  notwithftanding  thefe  re- 
miffions ?  but  fliall  only  obferve,  fhe  knows  not  whether  thefe  have  been  duly 
obtained  and  cxpede,  nor  indeed  any  thing  at  all  about  them;;  and  therefore 
tlie  profecution  fhould  go  on,  till  thefe  are  pleaded  on  by  the  parties  accufed*, 
when  the  profecutors  will  have  an  opportunity  of  obje6ting  to  them :  That  in 

^  fcveral 
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feveral  cafes,  profecutlons  had  been  carried  on  after  the  Advocate's  concourfc 
was  withdrawn,  as  in  the  cafe  of  a  foldier  tried  fome  years  ago  for  a  murder, 
and  Charteris's  cafe.  Since,  then,  profccutions  may  be  carried  on  after  the 
Advocators  concourfe  is  withdrawn,  it  is  plain  they  may  be  commenced  with- 
out it,  Bcfides,  it  was  never  pretended  he  can  prejudge  the  claim  of  the  pri- 
vate profecutor  to  an  aflythment;  and  therefore  the  profecution  fhould  go  on, 
as  an  affythment  is  not  due  till  conjiat  de  crimine  ;  and  that  cannot  be  cog- 
nofced  any  where  but  in  this  court ;  therefore  praying  their  Lordihips  to 
.grant  warrant  for  criminal  letters,"  &c. 

Jan.  24.  17265  the  court  ordained  this  petition  to  be  anfwered  by  his  Ma- 
jefty's  Solicitor  and  Advocate  by  to-morrow  at  twelve  o^clock.  Jan.  27.  an- 
fwers  were  put  in  for  the  Solicitor ;  in  which  it  is  admitted,  *'  That  his  con- 
courfe had  been  required,  as  fet  forth  in  the  petition ;  but  he  reprefented. 
That  the  intended  profecution  was  not  of  a  private  nature ;  that  it  concerned  the 
adminiftration  of  his  Majefty's  government  and  public  juftice ;  and  as  to  fuch, 
it  had  never  been  thought,  that  the  crown -lawyers  were  under  the  power  and 
direftion  of  private  complainers.  It  was  their  duty  not  to  give  the  concourfe 
-of  the  crown  to  vexatious  fuits  ;  and  in  no  cafe  did  the  court  ever  enjoin  or 
ordain  the  Advocate  to  give  his  concourfe  to  a  <:riminal  bill :  That  willing  to 
avoid  general  queftions  that  might  be  attended  with  4ifficulty,  he  fhall  not  ftate 
the  reafons  why  the  interpofition  of  the  court  has  not  at  any  time  heretofore 
been  demanded,  and  why,  he  believes,  it  would  not  in  this  cafe  be  granted : 
it  is  fufficient  for  him  to  fay,  that  no  perfon  can  ferioufly  believe  the  power  of 
profecuting  ad  vindidam  publicam  derived  from  ,the  crown,  can  be  moved  at 
pleafure  by  private  parties.  He  has  not  yet  refufed  his  concourfe  ;  but  appre- 
hending the  cafe  required  attention,  has  forbore  to  give  a  pofitive  anfwer'^to 
the  demand,  as  the  petitioners  had  delayed  for  feveral  months  to  offer  any 
accufation,  while  the  parties  they  now  want  to  profecute  were  in  the  King's 
fervice  j  and  he  hopes  the  reafons  alfigned  in  his  anfwer  to  the  protefts  refer- 
red to  in  the  petition,  will  juftify  his  delay  hitherto,  and  excufe  him  from  be- 
ing obliged  to  give  a  pofitive  anfwer  forthwith,  as  no  caufe  is  <hewn  why  fuch 
a  profecution  fhould  be  hurried  on.  He  declares,  from  the  regard  he  has  to 
the  court,  that  it  was  always  his  intention  to  give  fatisfaftion  to  the  parties 
within  a  reafonable  time,  either  by  concurring  or  refufing,  if  he  was  advifed 
it  was  reafonable  and  legal  for  him  fo  to  do.  IJe^does  not  prefume  to  take  up- 
on  him  to  judge  abfolutcly  of  the  fads  charged  upon  parties  againft  whom  a 
profecution  is  intended,  but  he  m*A;  difcharge  his  duty  with  caution,  with  a 

^  D  a  due 
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due  regard  to  the  honour  of  tlie  crown,  and  the  fafety  of  the  fubjeft ;  and 
therefore  he  is  not  to  be  driven  precipitately  to  trials  :  And  he  is  perfuaded 
the  court  will  not  think  it  reafonable  to  interpofe  immediately  upon  the  requeft 
of  private  parties,  as  if  they  were  the  judges  of  the  proper  feafon  when  the 
public  lav/s  ought  to  be  put  in  execution.  In  refped  whereof,  he  hoped  the 
court  would  either  refufe  the  petition,  or  at  leail  delay  giving  any  injunftion 
concerning  the  matter  for  a  reafonable  time,  and  until  his  Majefty's  Solicitor 
be  further  heard/* 

The  above  is  taken  from  a  written  copy  of  the  petition  and  anfwers,  which 
I  found  in  a  collection  of  criminal  papers  made  by  a  gentleman  who  was  one 
of  the  crown-lawyers  in  17265  but  I  cannot  find  any  thing  in  the  record  re- 
lative to  this  matter.  This  may  be  owing  to  an  error  in  the  dates  of  the  co- 
pies I  had,  or  perhaps  to  the  matter  being  tranfadcd  before  judgement  was. 
given. 

N'  75.  p.  299..    Cafi  of  Halladay^  1767.     Perjury. 

See  the  cafe  of  Mr  James  Row  minifter  at  Monyvaird,  Aug.  9.  1665,  ^^^ 
different  diets  afterwards ;  MS.  Abfl.  ii.  204.  ttfeqq.  This  cafe  is  but  imper- 
feftly  flated  by  Mackenzie,  tit.  Perjury.  See,  too,  Mr  John  Biltoun's  cafe, 
Nov.  9.  1658 ;  MS.  Abfl.  i.  463.  464.  469.  In  this  lafl  cafe  the  libel  was 
laid  on  Q^  M.*s  aO:.  It  was  fuflained,  but  he  was  afToilzied  by  the  jury.  See, 
too,  the  cafe  of  Margaret  Wood,  Feb.  23.  163 1.  It  was  not  judged,  but 
there  are  long  pleadings ;  MS.  i.  332.  333.  etftqq. 

Oftober  28.  1715^  George  Montgomery  was  indicted,  at  the  Advocate*s  in- 
fiance,  for  perjury  ;  and  the  faft  charged  was.  That  he,  at  a  meeting  of  his  fa- 
ther's creditors,  did  declare  openly,  publicly,  and  audibly,  that  he  agreed  and 
confented  they  fhould  have  a  preference  upon  his  father*s  cflate,  real  and  per- 
fonal,  waving  any  title  he  had  to  a  preference  by  his  marriagc-fettlement,  or 
otherwife,  as  appeared  from  the  federunt  and  written  minutes  of  the  faid  meet- 
ing, and  will  more  fully  appear  by  the  proof  to  be  led  in  this  caufe  y  at  leafl 
he,  at  that  meeting,  did  openly  agree  and  Confent  in  words  to  the  above  pur- 
pofe:  and  yet  he  did  thereafter,  in  prefence  of  one  of  the  Lords  of  Seffion, 
judicially  fwear,  depone,  and  afBrm,  upon  his  folemn  oath,  that  at  the  faid 
meeting  he  did  not  confent  to  any  preference  in  favour  of  his  father's  credi- 
tors J  which  judicial  oath  is  fubfcribed  by  him  and  the  judge,  in  the  clerk's 
hands* 

Beaded 
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Pleaded  for  the  pannel,  i^?,  The  charge  being  founded  upon  a  judicial 
•oath,  not  yet  advifed  by  the  court  before  which  it  was  emitted,  the  import  of 
it  is  not  known :  and  as  the  creditors  have  prayed  for  a  re-examination  of  the 
pannel,  on  account  of  fome  uncertainties  in  his  oath,  if  that  be  allowed,  he  will 
have  an  opportunity  to  explain  himfelf,  and  add  circumflances  from  recollec- 
tion, which  will  take  off  any  fufpicion  of  perjury,  2dly^  Perjury  cannot  be  in- 
ferred from  an  oath  emitted  on  a  reference  ;  /.  i.  et  2.  C.  De  reb.  C7'ed.  And 
it  appears  from  a  dccifion  in  1677,  obferved  by  Mackenzie  in  his  Criminals, 
tit.  Perjury^  that  witnefles  cannot  be  purfued  for  perjury  upon  the  depofitions 
of  other  witneffes.  3^/r,  The  oath  founded  on  has  this  limitation,  "  ki  fo  far 
"  as  he  remembers  ;*'  therefore  perjury  cannot  be  inferred  from  it,  as  want 
of  memory  cannot  be  criminal :  And  although  it  be  not  prefumeable  that  one 
will  forget  a  folemn  fad,  yet  a  tranfitory  aft,  or  an  expreffion,  may  at  fome  di- 
ftance  of  time  efcape  the  memory,  ^thly^  The  libel  is  not  relevant,  becaufe 
the  precife  terms  of  the  words  of  the  promife  or  agreement  libelled,  arc  not 
fet  forth,  which  fliould  have  been  done,  that  the  pannel  might  have  been 
heard  upon  the  import  of  them ;  and  witnefles  ought  not  to  be  allowed  to  be 
examined  upon  their  notions  and  imaginations  as  to  what  he  faid,  feeing  they 
may  readily  have  miftaken  his  meaning.  For  which  reafon,  5^/?/|V  our  law 
does  not  allow  a  promife  to  be  proved  by  witnefles  even  ad  civilem  effedtcm, 
6thly^  The  place  is  not  libelled  where  either  the  promife  or  oath  were  emit- 
ted, which  ought  to  have  been  done;  Mackenzie,  tit.  Libels^  §  2.  l*2>*ff^ 
De  accufat. 

Anpuoered  to  the  i/?,  Ctiminal  profecutions  do  not  depend  on  civil  aftions^ 
This  purfuit  is  ad  vindidam  publicam,  and  has  no  connection  with  the  civil 
caufe,  whicli  may  be  tranfacted  or  dropped  by  the  private  party.  The  promife 
and  oath  libelled  are  both  clear,  and  the  court  and  jury  can  very  well  judge  of 
them.  To  the  2^/,  In  a  purfuit  ad  vmdidam  pd^lxavi^  the  law  does  not  dif- 
tinguifh  between  the  different  kinds  of  oaths.  If  a  lie  be  judicially  affirmed 
upon  oath,  perjury  is  committed.  An  oath  upon  reference  puts  an  end  to  the 
civil  queftion  ;  but  a  criminal  profecution  for  perjury  is  flill  competent;  /.  21^ 
22.  ff*  De  dob  7nalo.  As  to  the  law  quoted  from  the  Code,  the  firfl  agrees 
with  the  Pandeds,  and  the  other  may  be  underftood  of  the  cafe  in  which  pcr^ 
juratutn  qnodam  colore  ;  and  the  Code  does  not  derogate  from  the  Pandefts,, 
excepting  lifty  conPatutions  of  Jujilman  \  and  Mackenzie  refutes  this  pre- 
tended diflinftion.  This  cafe  differs  from  that  of  witneffes.  If  two.  witneffes. 
depofe  one  way,,  and  two  another,  there  is  no  way  of  knowing  which  fet  has: 

fpoke 
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fpoke  the  truth.  To  the  3^,  ITie  quality  of  non  memini  wHl  not  in  faClo 
propria  fave  from  the  imputation  of  perjury,  efpecially  as  to  a  recent  fa£l ;  and 
that  quality  is  not  added  to  the  part  of  the  oath  libelled  on.  To  the  4///,  The 
words  are  fufficiently  fpecified  in  the  libel ;  and  it  will  be  confidered,  whether 
the  agreement  libelled  has  been  made  out  by  thefe,  or  other  words  direftly  to 
that  purjx)fe.  To  the  5^/2,  That  in  this  cafe,  a  minute  is  produced,  which  will 
fupport  the  depofitions  of  witneflcs,  and  render  them  more  circumftantial,  by 
affifting  the  memory :  And  in  criminal  matters,  witneifes  are  admitted  to 
prove  emiflions  of  words,  fuch  as  verbal  injuries,  blafphemy,  &c. ;  and  all  the 
panners  argument  can  infer  is,  tliat  the  proof  muft  be  clear,  without  any 
darluiefs  or  doubt ;  of  which  the  jury  will  judge.  To  the  6///,  This  crime 
does  not  confift  in  one  ad ;  and  the  place,  fo  far  as  neceffary,  is  fufficicmly 
qualified,  viz.  that  the  promifes  were  made  at  a  general  meeting  of  the  credi- 
tors, and  the  oath  emitted  before  Lord  Couper,  at  the  ordinary  place  of  dcpo- 
fing,  judicially. 

The  court  found,  "  The  pannel  his  having  in  manner  libelled,  openly, 
publicly,  and  audibly,  promifed,  agreed,  or  confented,  to  the  preference  of 
his  father's  creditors,  to  all  pretences  he  had  to  his  father's  eftate,  real  or  per- 
fonal,  by  his  marriage-fettlement,  or  any  other  manner  of  way  whatfomcver; 
or  the  faid  pannel  his  agreeing,  or  giving  confent,  to  give  preference  to  his  fa- 
ther's creditors,  exclufive  of  his  own  prctenfions  to  his  father's  means  and  cf- 
fefts,  by  openly  declaring  his  confent  in  thefe  terms,  or  in  other  words  and 
cxpreffions  to  the  fame  purpofe ;  and  his  having  judicially  upon  oath  denied, 
or  contradiSed  the  fame,  relevant  to  infer  the  pains  of  perjury :  and  repelled 
the  haill  defences  proponed  for  the  pannel,  and  remitted,"  &c.  Afterwards 
the  pannel  fet  forth,  That  he  was  a  landed  man ;  which  he  proved  by  his  in- 
fcftment ;  and  objcfted,  there  was  not  a  fufficient  number  of  landed  men  cited 
to  be  on  the  jury.     The  diet  was  ddcvtcd  Jimpliciier.    Abridg. 

N^  76.  p.  308.     Cafe  of  Jofeph  Taylor^  1767. 

November  18.  1617,  Mr  John  Muirhead  notary  in  Tweedmouth,  indifted 
for  forgery  and  perjury.  Alledgcd  for  the  pannel,-  **  He  is  a  ftrangcr,  having 
lived  for  many  years  in  England ;  smd  therefore  this  is  not  forum  competens^ 
but  he  ought  to  be  remitted  to  the  judges  in  England,  conform  to  the  aft  of 
parUament.  ^nf  The  aft  quoted  concerns  only  perfons  living  in  England, 
and  fugitate,  cited  for  flaughter,  and  certain  other  crimes  j  of  which  the  crime 

libelled 


K^  7^-  A  D  D  I  T  I  6  N  S    and    N  O  T  E  S.  7^7 

Ebelled  is  none.  The  pannel  came  willingly  to  Scotland  to  be  a  witnefs.— The 
Juftice,  notwithftanding  the  allcdgeance,  remits,  &c.  Upon  this  the  Abridger 
obferves,  "  It  is  probable  the  crime  was  committed  in  Scotland,  elfe  it  would 
feem  the  declinature  was  well  founded :  and  by  the  dittay  it  appears,  both  the 
forgery  and  perjury  were  committed  in  Scotland ;  the  perjury  before  the  Lords 
of  Seffion,  by  his  falfely  fwearing  in  their  prefence  the  deed  to  be  a  true  deed, 
and  the  next  day  acknowledging  the  fame  to  be  falfe. — ^He  was  conviSed,  and 
fentenced  to  be  hanged.     MS.  Abft.  i.  302. 

See,  too,  Alexander  Pearfon*s  cafe ;  in  which  the  oflfence  libelled  againft 
him,  Lord  Ochiltree,  and  others,  leafmg-making,  and  flanderous  fpeeches  a- 
gainft  certain  noblemen,  was  committed  in  England.  He  urged,  That  fuppo- 
fing  the  fad  charged  not  to  be  criminal  in  England,  it  would  be  contrary  to 
all  law  and  juftice  to  punilh  him  in  any  other  place,  on  pretence  the  fad  was 
criminal  in  the  country  where  he  was  tried.  The  diet  was  continued  from 
time  to  time,  and  at  laft  deferted  with  the  Advocate's  confent. — ^A  full  account 
of  this  cafe  is  given  in  Rulhworth^s  Hift.  Colled.     MS.  Abft*  i.  34.3.  344^ 

In  1 769,  or  1 770,  it  is  infiDrmed,  a  Scotchman  was  i'ndided  at  Carlifle  for  ftealr 
ing  a  horfe  in  Scotland  which  he  had  brought  to  England  y  but  the  judges  found 
they  could  not  try  him.-7-This  cafe,  it  is  faid,  gave  rife  to  the  ad  1 3th  Geo.  III. 
**  for  the  more  cffedual  execution  of  the  criminal  laws  in  the  two  parts  of  the 
•*  united  kingdom.'*  This  ad  is  imperfed }  for  it  provides  no  metlaodfor  compel- 
ling  witneffes  refiding  in  the  one  country  to  go  and  give  evidence  in  the  other. 
A  ftatute  ought  to  pafs,  obliging  people  living  in  England  to  appear,  and  give 
evidence  before  commiffioners  appointed  by  the.  court  of  fcflion  for  taking  proofs 
<  there.     In  a  caufe  depending  at  prefent  before  the  court  of  feflion,  it  was  necef- 
iary  for  one  of  the  parties  to  examine  feveral  Englifti  manufadurers.     TIic 
court  granted  a  commiffion  for  that  purpofe  ;  but  the  witneffes  rcfufed  to  ap- 
pear.    The  lawyers  here,  imagining  the  court  of  king's-bcnch,  or  the  Chan- 
cery, could  give  relief  in  foch  a  cafe,  direded  the  advice  of  Englifh  counfel  tO' 
be  taken  upon  the  proper  remedy  :  they  were  confulted  accordingly  ;  but  an- 
fwered,  They'knew  of  no  precedent  for  compelling  witneffes  in  fuch  a  cafe  tO' 
appear  and  give  evidence.     We  pay  more  refped  in  this  country  to  Englifli: 
commiilionsk 

N'  78.. 
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N"  78.  p.  37^.     Ccife  of  yanet  Nicol^  ^7^7 ^ 
In  one  cafe,  a  rcduclion  was  attempted  before  the  court  of  jufliciary.- 


March  7.  1680,  Alexander  Strachan  of  Glenkindy  having  been  apprehended 
for  flaughtcr,  became  bound  in  a  bond  of  compearance  for  himfelf,  and  fuch 
of  his  tenants  and  fervants  as  fliould  be  cited  as  parties  or  witncfles,  under  a 
penalty  of  L.  20,000  Scots.  Some  of  them  not  having  appeared,  the  bond 
was  declared  forfeited ;  and  the  forfeiture  was  gifted  to  Sir  Adam  Blair ;  who 
adjudged  Mr  Strachan's  eftate.  He  brought  a  reduftion  of  the  bond  before 
the  Lords  of  Jufticiary  ;  and  upon  a  petition  for  him,  the  Lords  having  confi- 
dercd  the  procefs  of  reduftion,  and  petition,  refufed  the  defire  of  the  petition, 
but  prejudice  to  him  to  apply  to  the  parliament,  or  otherwife,  for  remeid,  as 
accords. 

This  is  taken  from  a  note  of  cafes  made  upon  a  fearch  in  1 765,  when  the 
queftion,  as  to  the  competency  of  appeals  from  the  jufticiary,  was  in  agita- 
tion. 

N^  80.  p.  472.     Cafe  of  John  Raybould^  1768.     Forgery. 

Had  this  plea  been  kept  up  till  the  profecutors  had  concluded  their  proof, 
and  then  been  urged  to  the  jury,  it  would  in  all  probability  have  faved  his  life : 
but  it  did  not  occur  to  his  counfel  till  after  the  indidment  was  begun  to  be 
read.  From  their  not  having  time  to  deliberate,  it  was  offered  prematurely. 
It  is  furprifing,  that  it  ftiould  have  been  overlooked  in  all  former  cafes.  Care 
has  always  been  taken  fince,  by  the  profecutors  of  this  crime,  to  ferve  a  lift 
of  witneffes  upon  the  pannel  that  can  prove  the  identity* 

No  81.  p.  474.  Cafe  of  James  Archibald^  1768. 

Lord  Royfton,  in  his  MS.  notes  on  Mackenzie,  p.  239.  obferves,  *'  The* 
regularly  thefc  interlocutory  fentences  are  final,  the  forms  not  allowing  re- 
claiming ;  yet  there  are  feveral  precedents,  by  which,  upon  new  fuggeflions 
and  arguments,  interlocutors  have  been  altered,  as  Feb.  2.  1 674,  Affint's  cafe  j 
Nov.  19.  1674,  Rutherford  J  Feb.  5.  1683,  Laurie;  June  29.  1691,  Fyfe ; 
Aug.  3.  1 69 1,  Keith  J  Aug.  5.  1692,  Captain  Wallace  j  in  which  cafe  the  que- 
ftion 
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ftion  Was  argued.  Whether,  in  form,  there  could  be  any  pleadings  on  the  re- 
levancyj  either  of  th6  libfcl  or  defencfcs,  after  figning  the  interlocutor  ?  and  the 
cburt  allowed  them  to  plead ;  and  thereafter  they  pronounced  a  new  interlocu^ 
tsar.     Tht  like  ih  Barclay's  cafe,  Nov.  12.  1668/* 


N°  82.  p.  483..    Cafe  of  panics  Steven,  lySS,^ 

In  the  cafe  of  Irving  for  breaking  prifon,  July  26.  1673,  it  was  objeSed  By 
the  lawyers  for  the  pahnel,  "  That  the  dittay  is  not  relevant ;  becaufe,  though- 
*•  it  be  founded  on  the  common  law  and  pradick  of  this  kingdom,  yet  it  con- 
^  defcends  up6n  no  law,  whereupon  either  the  crime  of  pains  libelled  can  be 
•*  infierred  y  and  feeing  it  is  only  fubfumed,  that  the  pannel  was  in  prifon  for 
•*  a  civil  debt,  there  is  no  law,  comnion  or  nmnicipal,  can  be  adduced  to 
•*  infer  the  crimes  and  pains  libelled/* 

The  Adv6cite  replies,  "  iTiat  the  dittay  is  6pponed,  which  is  moft  relevant^ 
**  without  coftdefcending  on  any  laws  in  the  propofition  :  for  the  law  is,  and 
•*  ought  to  be,  known  to  the  judge ;  and  a  dittay  is  relevant  without  a  pro- 
**  fofition ;  and  the  crime  contained  in  the  pfopofition,  viz.  breaking  the 
••  Kings's  prifon,  and  robbing  his  Majcft'y  of  his  prifohefs,  is  a  crime  fo  noto- 
•*  rious,  that  there  needs  fieither  a  pfopofition  tiot  a  condefcending  on  parti- 
*^  cular  laws,  die  commofi  law,  and  law  6f  nations,  being  fo  unqucftionably 
^  clear  as  to*  tlie  feme.'*  MS.  Abft.  iii.  251.  252.-^ir  George  Mackenzie  for 
the  pannel,  in  his  duply,  does  not  controvert  this. 

The  foHowiftg'  apHorifm  of  Beccario  is  a  panegyric  on  the  fyllogiftical  form 
of  6ur  mdiftmeAfS :  ^'  Ba  omnr  dclitto  fi  d6ve  fare  dal  giudice  un  fillogifrao; 
•^  pcrfetto ;  la  maggiore  deve  aflfere  la  lege  general*  :.  la  minore  Tazione  con- 
*^  forme,  o  no  alia  Icgge  ;  la  confcgueAza,  hi  liberta,  o  lapcna.*^*  Dei  delitti 
e  delle  pene^  §  4.  ed.-  1*772. 

In  this  cafe  of  Stcvto,  attd  others^  it  was  fuithei*  arg'ued  for  the  pannel 
That  in  cafe  the  Rbef  were  fuflained-,  the  profecutor  muft  either,  dividfe  the 
Wial,  or  alldw  fome  of  the  perfon^  whole  namesr  he  had  thrown  into  the  libel 
f0  ht  estamined  as  witnejflTes  fot  the  reft ;.  according  to  Macfcenzfie's  Griminals 
*e.  Exculp.  §•  J?  f. 

I  do  ri<>t?  rememBcr  the  anlWer  fot*  the  profeeufors,;  further  than  that  they 
mfifted  the  demand  was  unprecedented.. 

Thei^  waS'  no  occafion  to  determine  this  poirtt  ;•  but  the  judge,  in  deliveV- 
iftg  ^s  c^aatoA,-  j&kid,  he  tibought  the  dem^d  reafonable,  and  riiat  he  rtmem* .' 
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bercd  a  cafe  In  which  it  had  been  granted. — ^Thc  cafe  alluded  to  was,  I  ima- 
gine, a  trid  for  a  riot  and  battery  at  Stirling  in  1748.  It  gave  rife  to  mutual 
proccflcs ;  in  each  of  which  there  was  a  number  of  defenders  :  and,  4th  July 
1748,  tlic  diet  was  of  confent  dcferted  againft  one  on  one  fide,  and  three  on 
the  other,  that  they  might  give  evidence. — ^As  this  was  done  of  confent,  it  can- 
not properly  be  referred  to  as  a  precedent ;  though  probably  the  confent  was 
owing  to  the  opinion  of  the  court.  A  profccutor  furely  ought  not  to  be  allow- 
ed to  deprive  a  panncl  of  his  witnefles,  merely  by  throwing  their  names  into 
tlie  libel ;  and  therefore,  when  it  appears  from  circumftances  that  fuch  may  be 
his  view,  or  that  fuch  may  be  the  confequence  if  the  trial  be  not  divided,  it 
cither  fhould  be  fo,  or  ihe  correi  admitted  as  witnefles  for  one  another. 

This  queftion  was  agitated  in  a  procefs  Wought  before  the  court  of  feflion,  in 
1768,  by  Peter  Williamfon,  againft  feveral  people  in  Aberdeen.  It  was  a  rc- 
duftion  of  a  decreet-arbitral ;  but  he  called  as  parties,  not  only  thofe  in  whofc 
favour  it  was  pronounced,  but  the  arbiter^  and  two  procurators  in  Aberdeen, 
by  whofe  mal-praftices  he  alledged  it  had  been  obtained,  and  concluded  a- 
gainft  them  for  damages.— -Thofe  in  whofe  favour  the  decree  was,  alledged, 
that  he  had  made  the  two  procurators  parties,  in  order  to  prevent  their  exami- 
nation as  witnefles  for  the  other  defenders  j  and  therefore  they  infifted,  either 
that  he  fliould  firft  difcufs  thefe  two,  or  that  they  fliould  be  admitted  to  give  e- 
vidence* — The  Lord  Ordinary  allowed  their  depofitions  to  be  taken ;  but  or- 
dered them  to  be  fealed  up^  and  not  opened  but  by  authority  of  the  court* 
In  this  judgement  the  purfuer  acquiefced. 

This  queftion  was  again  confidered,  and  received  a  determination,  in  the  cafe 
of  Margaret  and  Agnes  Adams,  two  young  girls,  (one  of  them  about  twenty, 
the  other  about  fixteen),  brought  to  trial  laft  winter  for  the  robbery  and  mur- 
der  of  an  old  woman  who  kept  a  ftiop  in  Glafgow.  The  counfcl  for  the  young- 
eft  offered  to  prove  by  the  eldeft,  that  the  youngeft  had  no  ooncern  in  the* 
affair,  and  he  infifted  he  fliould  be  allowed  to  adduce  her,  as  flie  was  a  necef- 
fary  witncfs,  there  being,  according  to  the  ftiewing  of  the  indidment,  no  o- 
ther  perfon  prcfent.  But  the  court  refufed  to  admit  her  j  and  all  the  judges 
were  of  that  opinion  fave  one*  It  is  not  however  to  be  fuppofed  the  court 
thought,  that  in  no  cafe  whatever  could  one  pannel  be  witnefs  for  another.  The 
folution  of  this  queftion  feems  to  depend  upon  circumftances.  If  there  be  rea- 
fon  to  prefume,  orfufpeft,  from  circumftances,  that  the  profecutor  has  thrown 
the  names  of  fome  perfons  info  the  indiftment  with  no  other  view  than  to  de- 
prive the  reft  of  the  pannels  of  their  evidence,  he  ought  to  be  difappointcd* 

Other 
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Other  cafes  too  might  perhaps  be  figured,  in  which  this  demand  fhould  not  be 
refufed* 


No  84.  p.  505.    Cafe  ofMungo  Campbell^  1769.    Murder ^"^hallenges.-^ 
Suicide. 

A  gentleman  who  was  feme  years  ago  tried  at  a  circuit  for  an  aflault,  late- 
ly informed  me  of  a  circumftance  in  his  trial,  which  will  manifeft  the  neceffity 
of  admitting  peremptory  challenges.  In  the  lift  of  forty-five  jurors  ferved 
upon  him  along  with  the  criminal  letters,  he  obfervcd  the  name  of  a  man  with 
whom  he  had  been  long  on  very  bad  terms,  and  therefore  had  great  reafon  to 
wifh  he  fhould  not  be  upon  his  jury,  though  he  was  averfe  to  challenge  him. 
Having  mentioned  this  to  his  counfel,  he,  the  nrght  before  the  trial,  waited 
upon  the  judge,  and  told  him  the  cafe.  The  judge  faid,  he  would  think  of  it, 
and  make  inquiry  about  the  man.  Next  morning  he  acquainted  the  counfel, 
that  he  was  affured  this  man  was  a  very  intelligent  perfon,  and  very  proper  to 
be  put  upon  the  jury.  The  counfel  repeated  the  objedion,  but  without  effcft* 
Upon  which  he  fignified,  that  he  would  challenge  him,  as  feveral  circumftan- 
ccs  that  indicated  enmity  againft  the  panncl  could  be  proved  againft  this  man. 
However,  when  the  matter  came  to  the  pufli,  from  dread  of  irritating,  and  o- 
ther  reafons,  the  challenge  was  not  made ;  and  this  man  was  fworn  one  of  the 
fifteen.  The  confequence  was  fatal  to  the  panncl.  All  the  reft  bf  the  jurors,, 
or  at  leaft  a  great  majority  of  them,  were  for  acquitting  the  pannel  j  and  a  vote 
paffcd  to  that  purpofc.  Upon  which  this  man  fell  to  work,  and  by  various- 
means  prevailed  on  the  jury  to  alter,  and  fign  a  verdidl  contrary  to  their  firft 
opinion.  This  he  accompliflied  by  the  great  influence  he  had  over  them  ; 
which  was  owing  to  his  being  a  man  of  fuperior  rank  and  abilities,  and  to  his: 
being  factor  upon  theefhite  of  a  great  Lord  in  that  part  of  the  country,  whofe 
tenants  the  reft  of  the  jurors  were. 

Some  thought  Campbell  made  away  with  himfelf  too  loon.  He  fhould 
(they  faid)  have  taken  the  chance  of  another  petition  of  appeal ;  and  in  cafe- 
that  failed,  made  application  to  the  crown.  His  petition  to  the  King  in  com- 
mon conrfe  fell  to  be  remitted  to  the  crown-lawyers,  and,  from  the  Englifh  o- 
pinions,  he  had  reafon  to  expeft  a  favourable  report  from  them.  Perhaps  he 
was  too  precipitate.  But  he  was  pcrfuaded,  as  already  faid,  from  the  very 
firft,  that  he  would  be  condemned  to  die  :  and  with  reafon ;  for  the  high  rank, 
and  high  chara&er,  of  the  man  he  flew,  could  not  fail  to  raife  unconquerable 
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TWO    NOTES    OMITTED. 

N**  29.  p.  sy.     Cafe  of  IV.  and  J^  Baillies^  1715.     Egyptians^ 
Avery  curious  paper  taken  from  the  record  of  the  Privy  Sealj  b^i^f  598, 

James^  be  the  grace  of  God,  King  of  Scottis :   To  our  fheriffs  of  Edia* 
burgh,  principal,  and  within  the  conftabulary  of  Haddington,  Berwick,  &C-. 
provcftis,  aldermen,  and  baillies  of  our  burrowes,  and  cities  of  Edinburgh,, 
&c.  greeting.     Forfameiklc  as  it  is  humblie  meanit  and  fchawin  to  us  be  ourc 
lovite  Johnnc  Faw,  Lord  and  Erie  of  Litill  Egij3t,  That  quhair  he  obteint 
our  Tetters  under  oure  grete  feile,  direft  to  zow,  all  and  findry  our  faid  flie- 
rifFs,  ftewartis,  baillies,  proveftis,  aldermen,  and  baillies  of  burrois,  and  tc 
all  and  fimdry  pyris  havand  autorite  within  oure  realme,  to  aflift  to  him  in  the 
cxecutionof  juftke  upon  his  cumpany  and  folkis,  con  forme  to  the  lawis  of 
Egipt^  and  in  punifliing  of  all  yamc  that  rebellis  againft  him :  neveryelefs,  as 
we  ar  informit,  Sebaftiane  Calou,  Egiptiane,  ane  of  the  faids  John's  cumpany,. 
with  his  complfces  and  partakaris  underwrittih,  yat  \%  to  faye,  Anteane  Dorea,. 
Satona  Fmgo,  Nona  Fmco,  Philip  Hatfeyggow,  Jowla  Bailzou,  Grafta  Neyn,, 
Gileys  Bailzou,  Bernard  Beige^  Demer  Maclkalla,  Notfaw  Cawlbur,  Martyn- 
Femine,  rcbelfis  and  confpiris  agains  the  faid  Johne  Faw,  and  hcs  removic 
yame  all  uterly  out  of  his  cumpany,*  and  takin  fra  him  divers  foumes  of  money,, 
jewclFis,  claiths,  and  oyrs  gudis,  to  ye  quantite  of  ane  grete  foume  of  money,, 
and  on  na  wyfs  will  pafs  hame  with  him ;  howbeit  he  has  bidden  and  remanit 
of  lang  time  upon  yame,  aiid  is  bunding  and  obleji  to  bring  hame  with  hint 
all  yame  of  his  cumpany  yat  ar  on  live,  and  ane  tejiimoniale  of  yame  yat 
are  deid  ;  and  als  ye  faid  Johnne  hcs  the  faid  Sebaftioun's  obligatioune,  mixd. 
in  Dunfcrmling  befor  our  mafter  houfald,  yat  he  and  his  cumpany  fuld  remanc- 
with  him,  and  on  na  wyfs  depart  fra  him,  as  the  famin  bciris ;  i'ncontrar  yc 
tennor  of  ye  quhilk,  ye  faid  Sebaffiane,  be  finifter  and  wrang  informatioun,. 
fals  relatjoun  and  circumventioun  of  us,  hes  purcheff  our  writings,  difcharging, 
him,  and  yc  remanent  of  the  perfonis  above  wrfttin,  his  complices  and  parta- 
karis of  the  faid  John's  company,  and  with  his  gudes  takin  be  yame  fra  him, 
cauffes  ccrtane  our  lieges  affift  to  yame  and  yair  opinionis,  and  to  fortify  and 
tak  yair  pairt  agains  ye  faid  Johnne,  yair  lord  and  maifler  ;  fua  yat  he  on  na 
wyfs  can  apprehend  nor  get  yame,  to  have  yaim  hame  againc  within  yaire 
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^win  cuntrci  eftir  the  tenour  of  his  faid  band,  to  his  hevy  dampnage  and  fkaith, 
<ind  in  grete  perell  oftynfall  of  his  heritage^  and  expres  agains  juftice  :  Ouf 
will  is  heirfor,  and  we  charge  zou  ftraitlie^  and  commands,  yat,  inccmtynent 
yir  our  letters  fene,  ze,  and  ilk  ane  of  zou,  within  ye  boundes  of  zour  offices, 
tommand  and  charge  all  our  liegis,  yat  nane  of  yame  tak  upon  hand  to  refct, 
aflyft,  fortify,  fupple,  manteine,  defend,  or  tak  pairt  with,  the  faid  Sebaftiane 
and  his  conxplices  above  writtin^  for  na  buddes,  nor  oyr  way,  againS  the  faid 
Johnc  Paw,  yair  lord  and  maifter ;  bot  pt  yai,  and  ye,  in  likwyfs  tak  and  lay 
handis  upoun  yame  quharevir  yai  may  be  apprehendit,  and  bring  yam  to  him, 
to  be  punift  for  yr  demeritis,  conforme  to  his  lawis ;  and  help  and  fortify  him 
to  punifli  and  do  juftice  upoun  yame  for  yair  trcfpaffes ;  and  to  yat  eflfeft,  len 
to  him  20ure  prefonis,  ftokis,  fetteris,  and  allT)yr  tliingls  neceffar  yrto,  as  ze, 
)and  ilk  ane  of  zow,  and  all  oyris  oure  liegis,  will  anfwer  to  us  yrupoun,  and, 
under  all  hieaft  pane  and  charge  yt  eftir  may  follow  j  fwa  yat  the  faid 
Johne  have  na  caufe  of  complaynt  heirupon  in  tymc  cuming,  nor  to  refort  to 
us  agane  to  yt  efFe£t,  notwithftanding  ony  oure  writings  finifterly  purcheft,  or 
to  be  purcheft,  l)e  the  faid  Sebaftiane  in  flie  contrar.  And  als  charge  all  oure 
liegis,  yat  nane  of  yam  moleft,  vex,  inquiet,  or  truble,  ye  faid  Johne  Faw  and 
his  cumpany,  in  doing  of  yair  lefull  heffynes^  or  oyrwayis,  within  our  realme, 
and  in  yair  luffing,  remanyng,  or  away-ganging  furth  of  ye  famin,  under  the 
pane  above  writtin  :  and  ficklike,  yat  ye  command  and  chairge  all  Ikippars^ 
maifters,  and  marinaris,  of  all  fcliippis  within  oUr  realme,  at  all  portis  and  ha- 
\^yns  qiihair  the^faid  Johne  and  his  cumpany  fal  happiti  to  refort  and  cum,  to 
refave  him  and  yame  yrin,  upoun  yair  expenfes,  for  furing  of  yame  furtli  of 
our  realme  to  the  partes  beyond  fey ;  as  you,  and  ilk  ane  of  yame  ficlikc, 
will  anfwer  to  us  yrupoun,  and  under  ye  paine  forlaid*  Subfcrivit  with  oure 
hand,  and  under  our  prive  fcile,  at  Falkland,  ye  fiveteine  day  of  Februar,  and 
*of  our  rcignc  the  xxviii  zcir* 

Subfcript,  per  Regem* 

There  is  a  writ  of  the  fame  tenor  in  favour  of  this  Peer  from  Queen  Mary, 
fame  record,  25th  April  1553  ;  and  8th  April  1554,  he  gets  a  remiffion  for 
the  {laughter  of  Ninian  SmalU 
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N^  40.  p-  75.     Cafe  of  Macminn.     1730;.    Vet^did  fuj^^ended.. 

It  was  further  obferved  by  the  counfel  for  the  fufpender,  "  In  the  cafe,  of:' 
^  George  Graliam,  obferved  by  Mackenzie  both  in  his  Criminals  and  Obfer* 
"  vations,  the  council,  without  any  fummons  of  error,  reduced,  as  unjuft,, 
^  the  fcntence  whereby  he  was  found  guihy  art  and  part  of  theft."  This  they 
argued,  *'  Suppofing,  for  once,  that  the  fault  could  only  have  been  imputed  ta^ 
^  the  jury." 

The  anfwer  to  the  fufpender's  objeftion  to  the  relevancy  of  the  libel  was  as; 
follows.  "  The  fame  would  appear  mofl  groundlefs,  if  it  were  confidered,, 
"  that  the  pannel  was  indided  as  guilty  of  theft.  The  fubfumption,  or  "Info 
*'  far  as'^  did  not  indeed  bear  the  pannel  direftly  ftole  the  anvil  j  but  it  did  what. 
"  was  equivalent;  it  recited  the  circumflances  from  which  the  guilt  was  infer- 
"  red.-^Libels  did  indeed  bear  ordinarily  in  the  fubfumption,  "True  it  was"  the: 
"  pannel  ftole  the  thing ;  then  proceeded  to  an  "At  leaft,"  and  charged  fuch  and? 
*'  fuch  circumftances  as  feparately  inferred  a.  relevancy  j.  and  that  was  indeed* 
"  the  cafe  almoft  in  all  indiftmcnts." 

The  fufpender  complains  likewfc  in  his  bill,  that  the '  fteward  had  allowed: 
furgeonfi  and  butchers  to  pafs  upon  his  aflizc ;  which  was  contrary  to  the 
praftice  of  the  jufticiary.  No  other  anfwer  was  made  to  the  obje^ion.  That: 
an  exculpatory  groof  had  beearefufed^  than  it  was  not  demanded  till  the.da}r 
of  the  ttiaL 
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A  Bduftion,  forcible,    n.  59  *.  60*.  62. 
^*    Ahigeatus  crimen^  p.  88. 
Abortion.     See  Infant icidium. 
Abfence  of  the  profecutor,  p.  419.  trial 

in,  n.  5.  6.      Sentence  in,  p.  6. 
Acceflbries,  n.  2.  9.  87.  97.  p.  130.  205. 

738- 
A£l  1690.     See  Child-murder. 

Aft  1701,  n.  25.  45.  See  Habeas  corpus ^ 
Imprifoament,  Magna  Chart  a. 

jfdlio  ret  perfecutoria.     See  AfTjrthment. 

Adjournal,  books  of,  Intr.  $  i  •  ^ 

Adjournment,  power  of,  anciently  in 
the  jury,  Intr.  §  5.;  but  now  an  ad- 
journment, after  the  jury  is  charged 
with  the  prifoner,  annuls  the  fubfe- 
quent  procedure  and  vcrdift,  n  72  *. 

Admiral,  his  fentences  reviewable  by  the 
jufticiary,  n.  43. 

his  jturifdiftion,  p.  130.  131.508. 

Adulterer,  caught  in  the  aft,  may  be  flain 
by  the  hufband  with  impunity,  n.  92. 

Adultery,  n.  i.  14  *.  p.  610.     Intr.  J  io» 

Affinity.     See  Incefb. 

Alibi,  defence  of,  p.  14.     Sec  Libel. 

Alternative.     See  Libel. 

Ambitus  crimen.     See  Bribery. 

Ameland,  ifland  of,  p*  340. 

Appeal  from  jufticiary,  n.  26.  31.  89. 

Arbitraiy  punilhment,  p.  15- 2 1.  57.  63. 
64.  70.  95.  381.  551.  624.  See  Ba- 
nifhment,  Reftriftion. 

Array,  challenge  to,  p.  556. 

A  rreft  of  judgement,  motion  in,  p.  125. 
136.  482.     See  Verdift. 

Art  and  part.     See  Acceifories. 

Arundel,  Earl,  his  cafe,  p.  403.  See 
Privilege. 

Afleffbrs.     See  Court,  Suicide. 

Aflythment,  n.  30*  98.  <)^*  p.  126. 


Attempts,  to  commit  bribery  not  aftion- 
able,  p.  459.  460.  466.  See  Beftiality^ 
Poifoning,  Reftriftion  of  libel. 


B 


Banifhmcht,.n.77.p.  10.  17.  18.  19.  56.. 

57.  71.  72.  79.  80.  91.   120.  169.  i87» 

551.663.741. 
Battery,  n.  32.  51.  65. 
Beheading.     See  Punifhment. 
Belly,  plea  of.     See  Pregnancy. 
Beftiality,  n.  i.  56  *. 
Bigamy.     See  Adultery. 
Blafphemy,  n.  1 1  ♦. 
Boots.     See  Torture 
Border-laws,  Intr.  §  4.  p.  320.  329. 
Breaking  prifon,  '^•*'33  *• 
Bribery,  whether  triable  at  common  law^ 

p.  268.  269.  277.  419.  434.  465. 
Buggery, -Intr.  §  5.  p.  330- 
Butchers  put  upon  juries,  Intr.  §  4.p.  776* 


Capital  puniihment.  See  Death,  Pu- 
nifhment. 

Carpzovius,  what  he  was,  p.  107. 

Cafpieclaws.     See  Torture.  \ 

CeJJio  honorum.    See  Aflythment. 

Chains,,  hanging  in,  Intr.  §^  1 1. 

Challenges,  inftances  of  upon  caufc 
ihown,  Intr.  §  4.  None  of  peremp- 
tory, ibid.  Such  challenges  ought  to 
be  allowed,  p.  527.  771. 

Chaud-melle.     See  Murder. 

Child-murder,  n.  37.  64.  71  *.  Sec 
Relevancy. 

Chinefe.     See  Infant icidium,    • 

Circuit.     See  Court,  Remit. 

Clarus,  what  he  was,  p.  107. 
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Coining,  Tntr.  §  3. 
Common  law,  what,  p.  421.434. 
Commutation  of  punifliments^     See  Pri- 
vy council. 
Competent.     See  Appeal,  Title  to  pro- 

fecute. 
Compurgators,  Intr.  §  4. 
Conatuj,     See  Attenrpts. 
Concourfe.     See  King's  Advocate. 
Confeflbr,  lewdnefs  of.      See  Schoolma- 

fter,  Truft. 
Confent.     See  Banifiiment,  Depofitions, 

Jnry-triaL 
Conjtlium,     See  Accefibries. 
Conftables,  their  powers,  p.  192. 
Corpfe,  bleeding  of  a,  p.  727. 
Corpus  delinij     none    in    fome    crimes, 

p.  66i. 
Court,  account  of  it,  Intr.   §  6.  p»  255. 

272. 

martial,  p.  667. 

Crimen  continuuniy  p.  316.  348.  601. 
Criminal   letters^  how  they  differ  fpQm 

indiftmcnts,  n.  73.     Sec  Libel. 
Cro.     See  Aflythment. 
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Dalrymple,  Sir  James,  his  trial,  p.  6. 

Damnum  injuria  datum*  Sec  Aflyth- 
ment. 

Dartmouth,  Earl,  his  order  to  proieoite, 
p.  621. 

Death,  judgement  of,  n.  i.  3.  lo.  11. 
13.  16.  17.  20.  34.  35.  37.  39*.  44.  47, 
48.  52.  56.  57.  58.  60.  61.  62.  63. 
66.  71.  80.  84.  85.  88.  89.  Trial 
after,  n.  5.  p.  530.  See  DcpofitioaSf 
Punifhment. 

Debitor  ex  deliRo.     See  Aflythment. 

Declaration  by    the    jury    difregarded, 

P-  149-  375- 
Declarations,  how  for  evidence,  p.  143. 

147.  751. 

Defence.    1See  Libel. 

Decrees  prohibited.     Sec  Inceft. 

Demurrer,  eftcct  of  it  in  atrial  in  Eng- 
land, p.  524. 

Deportatio  in  infulam^  p.  371. 

Depofitions,  p.  751-  752.  754.  See  7?^- 
tentis- 

Devil.     See  Witchcraft. 

Deuterofcopia.     See  Witchcraft.    • 


Diet,  when  it  may  be  defertcd,  n.  8 1*.  94. 

p.  273.  285.     What  anfwcrs  to  this  in 

England,  p.  243. 
Digby,  Sir  Kenelm.     See  Corpfe. 
Dittay,  p.  254.  286. 
Dolus.     See  Murder,  Pupil. 
Drunkennefs,  whether  it  excufes  in  crimes, 

p.  645.  644.  732. 
Duty,    execution  of,  how  far  it  juili£es. 

See  Murder.     Negligence  of,  Intr.  J  3. 


E 


Egyptian,  p.  57.  774.     . 
Eleftion-laws.     See  Bwbcry. 
Embezzlement  by  a  fervant,  n.  19  *. 
Enach.     See  Aflyfhm«nf. 
Englifh  law,    its  authority  in  Scotland, 

p.  248*  446.     Pcrniaous  fubtletks   oi 

it   in  criminal  matters,    p.  173.  568. 

Forms  of  it  quite  different  from  ours, 

p.  482.  660. 

man  may  be  tried  in  Scotland  for 

a  cnme  committed  in  England,  n.  76"^. 
-wicnefies,     method    of     obligiog 


them  to  appear  in  Scotland,   p.  320. 

^  359-  7^7- 

Equity,  none  by  which  a  man  may  be 

hanged,    p.   365.     Whether  k    takes 

place  in  criminal   matters,  239.  365. 

Error,  trial  for,  Intr.  §  4.  6- 

Evideace.      See    Declarations,     Dcpofi* 

tiong.  Proof,  Record,   Ret^ntis,  Wit- 

nefs. 
Exceptions  to  verdifts.      Sec   arreil  of 

judgement,  Verdids. 


Fairy  Quecil.     See  Witchcraft 

Felony,  appeals   of  in  England,  p.  6or. 
Forethought.  See  Murder. 

Fire,  internal,  has  occaiioned   the  death 
of  many,  p.  177.  754. 

Fletcher  of  Salton,    p.  6.     See  Witch- 
craft. 

Flight,  whether  guilt  prefumeable  from 
it,  p.  721. 

Forcible  abduftion.     See  Abdu£Hon. 

Foreign  contrafts  and  deeds  aftionable, 
how,  and  why,  p.  364. 

Foreign 
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Foreign  laws,   their  authority,   p.  133. 

609. 
Jorgcry,  n.  29*.  39*.  57.  73-  80  *.  S;. 
Fornication,  n»  i« 
Fugitation.    Sec  Afijthment,  .Prefcrip- 

tion  of  crimes* 


Game-laws,     n.  83.  p.  510.   511.    515. 

521. 
Gaming,  whether  an  offence  at  common 

law,  p.  444. 
General  verdicts.     See  Special. 
Generation,  theories  of,  p.  759. 
Generic  crime,  n.  95. 
Gleaning,     have   the  poor  a  right  of, 

p.  744. 
Grand  Jury*    See  King's  Advocate. 


H 


Habeas  corpus  aft,  p.  357. 
Hameiucken,  n.  7.  6o.  6z.  6jp. 
Hampden,  p.  206. 
Hanging,  punifhment  of,  Intr.  §  1 1. 
Herbert,  Lord  Chief  Juftice.     See  Ad< 

journing« 
Hermaphrodite,  p.  748. 749. 
Honour,  defence  ox.    See  Murder. 


Identity,  n.  63.  80  *. 

Jews.     See  Sunday. 

Imprifonment  widiovt  a  warrant  in  wri- 
ting, when  legal,  p.  191.202. 

Improbation.    See  Forgery. 

inceft,  n.  i.  17  *.    . 

Indiftments,  how  they  differ  from  crimi- 
nal letters,  n.  73.    See  libel. 

Infamy.     See  Witnefs. 

Infant icidiunty  different  notions  of  dif- 
ferent nations  with  regard  to  it,  p.  758. 
See  Child-murder. 

Infants,  punifhment  of  in  England, 
p.  J09.  117.     Ravifhingof,  n.  69  *. 

lofonnation,.  Infonner.  See  King's  Ad*- 
vocate.  Information,  pleading  by  way 
of,  fee  Record*  Before  the  king's- 
bench,  p.  289. 


InfpeBio  ventrisy  p.  77.  749.  See  Preg- 
nancy. 

Inftance.     See  King's  Advocate. 

Intercft.     See  Title  to  profecute. 

Interlocutor.     See  Relevancy. 

Jurors,  Intr.  §  4. 

Jury,  their  powers,  Intr.*  §  2.  Their 
number,  ibid.  §  4.  Their  age,  ibid* 
Brought  ex  viceneio  anciently  injudi- 
cioufly,  ibid.  Reinclofed  to  amend 
their  verdii^:,  n^  2. 

Jury-trial,  when  neceffary,  when  not,, 
n.  22.  63.   100.     See  Madnels. 

Juftice-Clerk,  Intr.  5  6. 

Juftices  of  the  peace.    See  Jury-trial. 

Jufticiary.     Sec  Court. 
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Kelchyn.     See  Affythment. 

King,  inftances  of  his  fitting  in  the  jul^ice- 

court,  Intr.  §  6. 
King's   Advocate,    n«  24.    36.  74  •.  94. 

p.  458.  480. 
King's-bench.     See  Information. 
Kingdom^  no  man  can  be  fcnt  out  of  it 

againft  his  will,  p  357.  358. 


Laceration.     See  Infants, 

Law.     See  Engliih,  Foreign,  Mofes,  R#- 

man. 
Leaiing-making,  n.  91. 
Lemner.     See  Suicide. 
Letters  of  Slains,  p.  681.  710. 
Leviticus.     See  Inceft. 
Lewdnefs,  whether  punifhable,  p.  186. 
Libel,  [indiftment],  Intr.  §  2.  3,  n  82  *. 

93.  97.  p.  14.  25.  90.  466.  621. 
Libellus  famofus*  See  Pamphlet,  Sedition^ 
Liberty,     See  Habeas  c&rpusy  Imprifon* 

ment. 
Litifconteftation,  efiefts  of,  n  8i. 
Local,    whether   crimes  be   fo,.  n^  76  *. 

p.  678. 
Lothians.     See  Circuit- 
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Machination,  p.  740. 
2 


Madman, 
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Madman,     order     for     confining    one, 

p.  99- 
Madnefs,  whether  it  muft  be  tried  by  a 

a  jury,  n.  44.  45.  53.  85. 
Magna  Chfirtn^  P*  357* 
Manflaughter,  how  punifjied  in  England, 

p.  511.     See  Murder. 
Maritime  caufes.     See  Admiral. 
Marriage,  forcible,  n.  59.  60.  62. 
Medal,    profecution     for    one    aflerting 

the  pretender's  right,  n.  91. 
Military  crimes.     See  Court-martial. 
Minifter,  beating  a,  n.  32. 
Minority,  how  far  it  excufes,  n.  55*. 
Mobbing,  n.  87.  93. 

Moderamcn  inculpata  tutela*     See  Mur- 
der. 
Monteith,  Earl,  his  procefs  of  divorce, 

p.  610. 
Morton,  Earl,  his  trial,  Introd.  §  3.  Sec 

Peers. 
Mofes,  law  of,  what  authority  it  has  in 

Scotland,  p.  609.  743.  744.  745.  746^ 
Mofs-troopers,  who  they  were,  p.  336. 
Murder,  n.  8.  10.  13.  15.  20.  21.  25.  27. 

28.  34.  35-  38.  42-  43-  54-  S^-  66.  67. 

68.  81.  84.  86.  92. 

Acceflion  to,  n.  ?.  9.  97, 

Mutilation,  n.  50. 
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Neceffity.     See  Adjourning,  Sunday. 
Newhall,  Lord,  his  chara6ler,  p.  751- 
Notour  adultery.     See  Adultery. 
Nuns,  debauchiag  of.     Sec  ConfefTor^ 
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Oath  of  calumny,   p.  419.    Of  jurors, 

Intr.  §4.     Of  purgation,  ibid. 
Ope  et  conjillo.     See  Acceflbries. 
Oppreffion,  Intr.  J  3. 
Orpheus,  p.  199. 


Pamphlet,  profecution  for  a,  n.  91. 
I^ardon  may  be  claimed  ex  jujiltia^  p.  592. 
See  Remifiion. 


Parliament,  privilege  of,  n.  79.    Record 

of  the  Scotch,  p.  585. 
Partus  when  vitalis.     Sec  Infanticidium. 
Peers,  by  whom  triable,  n.  4  ♦. 
Periculum  vita.     See  Murder. 
Perjury,  n.  75  *. 
Pinniewinks.     See  Torture. 
Place.     See  Libel. 
Plagium y  n.  61.     ' 
Poifoning,  p.  211.  739. 
Pompey,  p.  577. 

Porteous,  Captain,  Intr.  §  3.  p.  82#  n.93. 
Precognition,  Intr.  J  9.  p.  208.  273.  288. 

649.  651. 
Pregnancy,  plea  of,  p.  152.  759. 
Prerogative  of  the  crown,  p.  263.  267. 

See  Remiflion. 
Prefentmcnts,  p.  272.  286.  649. 
Prefcription  of  crimes,  p.  279.  n.  90  *. 
Prefumption  fi'om  lapfc  of  time,  p.  605. 

612.  773.     See  Corpfe,  Flight,  Tor* 

turc. 
Prevarication,  n.  24.  p.  287. 
Principal.     See  Acceflbries.. 
Privilege.     See  Parliament. 
Privy  council,  Intr.  ^  10.  p.  17.  57.  586. 
Prolocutors,  Intr.  J  8. 
Proof,  n.  17.  18.  95.    p.  356.  690.  713. 

cannot  be  confidcred  after  verdift  re* 

turned,    p.   105.   iii.  171.   174.    cir- 

cumftantial,   p.  173.  177. 
Property,  defence  of.     See  Murder. 
Provocation,  p.  96.  97.     See  Adultery, 

Murder. 
Provoft  of  Edinburgh,  n.  70. 
Publication,    what  amounts   to,    p.  622. 

624. 
Punifhmcnt,  origin  of,  p.  325. 
^^ capital,   may  it  be  infliAed 

on,  a  new  offence  without  a  ftatute  ? 

":  59-  P-  733-  744.  755- 
Pupil  capax  doli  puniflied  arbitrarily  for 

murder  n.  55.     See  Infants. 
Purgation,  oath  of,  Intr.  §  4,    • 


R 

Rape^  n.  12.  36*.  41.  49.  52.  60  *.  69*. 
Ratihabition,  p.  195.     See  Acceflbries. 
Reclaiming,    whether  competent  before 
the  jufticiary,  n.  81*. 
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Recommendation  to  profecute.  See  King's 
Advocate. 

Record,  account  of  it,  Intr.  J  i.  p.  23. 
Not  evidence  againft-a  pannel,  if  not 
libelled  upon,  p.  753.    See  Parliament. 

Reduction,  whether  competent  before  the 
judiciary,  p.  375.  379.  381.  768.  be- 
fore the  parliament,  p.  592. 

Relevancy,  what,  Intr.  J  3.  Variation 
in  the  ftyle  of  the  interlocutor  upon  it 
ibid.  Not  neceflary  the  jury  fhould 
hear  the  debate  upon  it,  p.  136. 

Remiflion,  n.  30.  p.  264.  See  Aflyth- 
ment. 

Remit  of  a  trifling  cafe  to  an  inferior 
court,  n.  7  *.     Sec  Trifling  caufes. 

— —  from  the  circuit  to  the  judiciary 
•competent,  n.  47. 

— —  from  the  feflion  to  the  jufticiary. 
See  Forgery. 

Refct  of  theft,  whether  capital,  p.  570. 

572. 
Relh'i<Slion  of  a  libel  for  murder,    p*  33. 

534.     an  attempt  to  poifon,    p.  211. 

rape,  p.  187. 
Retentis.     Depofitions  anciently  taken  to 

lie  in  retentis  when  the  trial    put  ofl^, 

Intr.  }6, 
Revealing  pregnancy.    See  Child-murder. 
Riots.     See  imprifonment,  Mobbing. 
Robbery,  p.  345.  346. 
Roman  law,   its  authority  in  Scotland, 

p.  421.  444.  J96.  600.  604.  607.  608. 

609.  626.  627.  630.  773. 
Royfton,  Lord,  Preface,  p.  4. 


Schoolmafter  puniflied  for  debauching 
girls  under  his  care,  n.  69  *. 

Scorpion.     See  Suicide. 

Seceders,  p.  204. 

Sedition,  p.  407.     See  Mobbing. 

Seditious  libel,  n.  91.  p.  407. 

Self-defence.     Sec  Murder. 

Semiplena  probatio.     See  Proof. 

Sentences,  Intr.  i  10.  p.  592.  See  Arbi- 
trary punifjinient,  Banifhment. 

Sepulchri  violatij  n.  96. 

Scqueftraiion  of  a  perfon,  p.  139.  750. 

Sefiion,  Lords  of.  See  Appeals,  Aflef- 
fors.  Court,  Forgery,  Prolocutors. 


Sheep-ftealing,  n.  Sg. 

Sherifi^.     See  Banifhment,  Jury-trial. 

Smuggling,  whether  triable  at  common 

law,  p.  423.443. 
Snails.     See  Witchcraft. 
Sodomy,  Intr.  §  5. 
Solicitor-General,  ofiice  of,  p.  730. 
Sorcery.     Sec  Witchcraft. 
Sorning,  what,  Intr.  $  4.  p.  57. 
Special  relevancy,  hiftoryof  it,  Intr.  $3. 
Special   vcrdifts,    origin   and   nature   of 

them,  n.  55. 66*  89.     Inftances  of,  n.  9. 

10.  12.  13,  20.  &c. 
Stamfield,  Sir  Philip.     Sec  Corpfe. 
State  of  nature,  p.  324. 
Statute,  muft  it  be  libelled  on  expreftly, 

p.  63.  420.  447. 
Stouthricf,  p.  345. 
Straftbrd,  Earl,  part  of  his  fpeech  on  his 

trial,  p.  440. 
Stuprum  violentuniy  p.  14.  742. 
Subornation,  n.  22  •.  95. 
Suicide,  n.  84  *. 
Sunday,  n.  70.  89. 
Surgeons  put  upon  juries,  Intr.  §  4. 
Sufpenfion  of  vcrdi<Sts,  n.  40*.  43. 
Syllogifm.    See  Libel. 


Tankei-villc,  Earl,  his  cafe,  p.. 400.  409. 
See  Privilege. 

Territory  in  which  a  crime  is  committed, 
not  the  only  one  that  can  try  it,  n.  76  *. 

Theft,  n.  19.  48  *.  76.  89. 

Thummikins.     Sec  Torture 

Time.     See  Libel,  Prefuinption. 

Title  to  pi'ofecute  bribery,  n.  74.  79. 

rape,  n.  36.  p.  750. 

^ affythmentjU.  86. 98. — 

Is  it  excluded  by  having  taken   money 
to  bring  the  aftion  ?  p.  6g. 

Torture,  Intr.  §  9. 

Town- guard  of  Edinburgh,  n.  70. 

Trani'portation,  origin  of  it,  p.  369 

Trealon,  n.  4.  5.  6.  p.  638.  6^^.  660. 

Tri .!      iSee  Jury-trial. 

Triumg  cafes  may  be  brought  before  the 
jufticiary,  p.  410.  413.     See  Remit. 

Trull.     See   En.bczzlcment,    Schoolma- 
fter. 

Tutor  debauching  his  ward,  p.  755. 
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tTncertainty.     Sec  Vcrdift. 
Ufury,  whether  triable  at  common  law, 
p.  423.  442.  Frefcription  of  it,  p.  6ii. 


Venus  nefanda*     See  Beftiality. 
Verdifts,    Intr.  §  5^    n.  46.  58.  64.  78. 

86.  89.     See  Arreft  of  judgement. 
FindiBa  publico.     See  King's  Advocate, 

Title  to  profecute. 
Virginity,  offer  to  prove  it,  difregarded, 

p.  76. 


W 


Wheel,  murder  punifhedwith,  Intr.  J  ii». 

Wilkes,  his  cafe  of  privilege,  p,  398. 405^ 
406. 

Will,  coming  in,  Intr.  \  lo. 

Witchcraft,  n.  i  *.  3  *. 

Witnefs,  pannel's  daughter  examined  £ot 
him,  p*  97*  Fannel'ls  wife  examined 
for  him  to  prove  her  adultery,  p.  632. 
What  fufBcient  to  render  a  witnefs  in- 
famous, p.  72$.  Can  one  pannel  be 
witnefs  for  another  ?  p.  769. 


Wales,  p.  313. 


Year>   how  computed    anciently,    Intr^ 

SI. 
Year  and  day,  expiry  of.    Sec  Mutilas- 

tion. 
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LAW-BOOKS  printed  for  John  Bell,  Edinburgh; 
Sold  by  Mr  Thomas  Payne,  M^fe-gate,  and  Meff. 
Edward  and  Charles  Dilly,  in  the  Poultry,  London. 


An  INSTITUTE  of  the  LAW  of  SCOTLAND,  in  four 
books,  in  the  of  der  of  Sir  George  Mackenzie's  inftitutions  of  that 
law.  By  John  Erfkine  of  Carnock,  Efqj  Advocate,  fometime  pro- 
feffor  of  Scots  law  in  the  univerfify  of  Edinburgh.  2  vols  folio. 
Price,  bound,  L.  2,  8  s. 

PRINCIPLES  of  EQUITY,  correacd  and  enlarged,  in  a  fe- 
cond  edition.     Folio,   1 8  s.  bound. 

REMARKABLE  DECISIONS  of  the  Court  of  Session, 
from  the  year  1730  to  1752.     Folio.     Price,  bound,   14  s. 

STATUTE  LAW  of  SCOTLAND  abridged,  with Hiftorical 

Notes,  fecond  edition,  8vo.    Price,  bound,  6  s.  4^ 

The  above  three  books  wrote  by  Lord  Karnes. 

DECISIONS  of  the  COURT  of  SESSION,  from  1756  to 
1760.  CoUedled  by  Mr  John  Campbell  junior,  Mr  John  Dalrym- 
ple;  Mr  Walter  Stewart,  Mr  George  Cockburn,  Mr  William 
Johnfton,    Mr  David    Rae,    Mr  Patrick  Murray,    Mr  William 

« 

Nairne,  and  Mr  Hay  Campbell,  Advocates,    by  appointment  of 
the  Faculty  of  Advocates,     Price,  bound,  L.  i,  5  s. 
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A  SYSTEM  of  STYLES,  as  now  praaifed  within  the  kingdom 
of  Scotland,  reduced  to  a  clear  method,  confiding  of  fix  parts^ 
By  George  Dallas  of  St  Martins.     In  2  vols  4to. 

Vol.  I.  contains  the  firfl:  three  parts,  viz.  f .  Real  and  perfbnal  dtii- 
gence.  2.  What  pafleth  the  privy  feal  only.  3.  Summonfes  paf- 
fing  the  fignet. 

Vol.  II.  contains  the  4th,  5th,  and  6th  parts,  viz.  4.  What  letters 
pafs  the  fignet ;  and  fuch  precepts  in  Latin  as  upon  fignattires  pafs 
alfo  the  fignet,  and  whole  feals,  except  the  quarter- feal;  and  what 
paflTes  the  ^reat  feal  per  faltum*  5.  All  fecurities,  contrads  of 
marriage,  tailzies^  mortifications,  liferent-rights,  provifions  o£* 
younger  children,  excambions,  and  the  like.  6.  Services,  tuto- 
ries,  fummonfes  of  error,  &c. 

Price   12  s.  6d.  each  volume  iu  boards,  and  14  s.  bound. 

N.  B.  A  few  copies  are  print'^3  on  a  fuperfinc  writing  paper,  at  One 
Guinea  each  volume  in  boards. 

Juft  publiflied,  in  one  large  volume  4to,  price,  bound. 
One  Guinea, 

R  E  G I A  M  M  A  J  E  S  T  A  T  E  M ;  or.  The  Auld  Laws  of  Scotland, 
carefully  correded  and  compared  with  the  Latin  copy  in  the  Ad- 
vocates library.  To  which  is  added.  Forms  of  procefs  in  civil 
and  criminal  courts,  not  in  the  Latin  original. 
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